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Simpson  and  Others  v.  Pearson,  Administrator. 

Practiob. — Appeal  from  Interlocutory  Order. — ^In  a  suit  b/  an  administrator 
to  subject  real  estate  to  sale  for  the  payment  of  the  debts  of  the  decedent,  an 
appeal  to  the  Supreme  Court  from  the  interlocutory  order  of  sale  was  taken, 
an  appeal  bond  approved  by  the  court  being  filed  and  the  appeal  prayed  at 
the  term  at  which  the  order  yi^a  made. 

Held^  that  the  appeal  was  authorized  by  the  code  (section  576),  and  taken  in: 
accordance  with  its  provisions  (section  577). 

Husband  and  Wipe. — Conveyance, — Survivorahip. — Where  real  estate  is  con- 
yeyed  in  fee  simple  to  a  man  and  his  wife,  upon  the  death  of  the  husband : 
he  leaves  no  estate  in  such  land  subject  to  the  payment  of  his  debts,  or  that : 
descends  to  his  heirs;  but  the  widow  becomes  seized  of  the  whole  estate 
to  her  sole  use  by  virtue  of  her  right  of  survivorship. 

SAM».-—-E5itop|)«Z.— Where  at  the  suit  of  a  widow  against  the  children  and' 
heirs  at  law  of  her  husband  for  partition  of  land  conveyed  to  the  husband 
and  wife  jointly,  in  accordance  with  the  prayer  of  the  petition  a  moiety 
was  set  oflf  to  the  widow  in  her  own  right  and  the  other  moiety  was  divided 
between  the  widow  and  children  as  land  descended  to  them  from  the  hus- 
band; 

EeH  in  a  suit  by  the  administrator  of  the  husband's  estate  to  subject  to  sale 
for  the  payment  of  the  decedent's  debts  the  land  so  set  apart  to  said  chiW- 
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Simpson  and  Others  «.  Pearson,  Administrator. 

dren  and  heirs  at  law,  that  the  widow  and  heirs  were  not  estopped  bj  the 
proceedings  in  the  partition  snit  from  denying  that  the  hnsband  died  seized 
in  fee  of  a  moiety  of  the  land,  or  from  asserting  the  tmth  in  relation  to  the 
title. 

APPEAL  from  the  Floyd  Common  Pleas. 

This  was  a  petition  by  Pearson,  as  administrator  de  bonis 
non  of  the  estate  of  Reuben  Simpson,  deceased,  praying 
an  order  for  the  sale  of  certain  lands  in  Lawrence  county, 
Indiana,  for  the  payment  of  the  debts  of  the  decedent.  The 
petition,  after  showing  the  insufficiency  of  the  decedent's  per- 
sonal estate  for  the  payment  of  his  debts,  alleges,  that  after  the 
death  of  said  Reuben  Simpson,  his  widow,  Martha  C.  Simp- 
son, filed  a  petition  in  the  Lawrence  Circuit  Court,  against 
the  children  and  heirs  of  the  decedent,  for  the  partition  of 
certain  lands  situate  in  said  county,  claiming  that  she  was 
seized  in  fee^in  her  own  right,  of  one  undivided  half  of  the 
lands  described  in  the  petition,  and  that  her  husband  died 
seized  in  fee  of  the  other  moiety,  olue-third  of  which 
descended  to  her  as  his  widow,  and  the  remaining  two-thirds 
to  his  children,  and  that  she  was  therefore  entitled  to  two- 
thirds  of  the  whole  in  fee;  and  that  such  proceedings  were 
thereupon  had  that  partition  was  made  according  to  the 
prayer  of  the  petition;  and  the  administrator  now  claims 
that  the  lands  so  partitioned  and  set  apart  to  the  children 
and  heirs  at  law  of  the  decedent  bo  sold  for  tho  i>ayment 
of  his  debts. 

Martha  C.  Simpson,  the  widow  of  the  decedent,  answered 
•in  two  paragraphs: 

The  first  alleges,  that  on  and  prior  to  tho  29th  of  Febru- 
ary, 1856,  she  and  the  decedent  were  husband  and  wife,  and 
that  on  the  day  named,  one  Barnabas  Miller  and  his  wife 
made,  executed,  and  delivered  to  her  and  her  said  hus- 
band jointly,  a  deed  of  conveyance  in  fee  simple  to  the 
.lands  described  in  the  petition,  with  other  lands,  and  that 
lier  said  husband  never  held  any  other  title,  clium,  or  in- 
^  iierest  in  the  lands  so  conveyed  than  under  siud  deed; 
Hhat  he  siibseguently  died  leaving  her  as  his  widow  surviv- 
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iDg  him;  and  she  claims  that  all  the  right,  interest,  and  estate 
of  her  said  hnshand  in  said  lands  ceased  and  were  deter- 
mined by  his  death;  and  that  she,  as  his  widow  and  surviv- 
ing grantee  under  said  deed,  at  his  death  became,  and  still 
is,  the  sole  and  exclusive  owner  in  fee  of  the  whole  of  said 
landd,  and  that  no  interest  therein,  whatever,  descended 
from  said  Reuben  to  his  children  and  heirs  at  law ;  and  that 
ever  since  the  death  of  her  said  husband  she  has  held  the 
whole  of  the  lands  as  and  for  her  own.  Miller's  deed  is 
made  a  part  of  the  answer  and  runs  thus:  "In  considera- 
tion of  the  sum  of  six  thousand  dollars  to  Barnabas  Miller 
paid  by  Reuben  Simpson  and  Martha  C.  Simpson,  his  wife, 
the  said  Barnabas  Miller  doth  convey  and  warrant  to  sold 
Reuben  Simpson  and  Martha  C.  Simpson,  their  heirs  and 
assigns,  the  following  tracts  of  land,"  ftc. 

The  other  defendants  filed  a  joint  answer,  in  two  para- 
graphs. The  first  is  the  general  denial.  The  second  is  sub^ 
stanlially  the  same  as  the  first  paragraph  of  the  answer  of 
Martha  C,  with  the  additional  averment  that  if  any  inter- 
est or  right  in  the  lands  has  been  divested  out  of  the  said 
Martha  C,  since  the  death  of  said  Reuben,  it  has  vested  in 
ihem  by  virtue  of  the  proceedings  of  the  Lawrence  Circuit 
Court  in  the  suit  for  partition  referred  to  in  the  petition 
herein,  and  not  by  descent  from  ssdd  Reuben. 

The  court  sustained  demurrers  to  the  first  paragraph  of 
the  answer  of  Martha  0.  Simpson  and  to  the  second  par- 
agraph of  the  answer  of  the  other  defendants,  to  which 
proper  exceptions  were  taken;  and  on  final  hearing  the 
court  made  an  order  for  the  sale  of  the  lands  described  in 
the  petition,  to  make  assets  for  the  payment  of  the  debts  of 
the  decedent.  From  this  order  the  defendants  appealed, 
and  filed  an  appeal  bond  which  was  approved  by  the  court. 

Elliott,  C.  J. — ^Before  examining  the  questions  raised  by 
the  assignment  of  errors,  our  attention  is  called  to  a  prelim- 
inary one,  raised  by  the  appellee.  The  appeal  being  from 
an  interlocutory  order,  and  not  from  a  final  judgment,  it  i« 
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urged  that  it  is  prematurely  brought,  and  should  be  dis- 
missed. 

Section  550  of  the  code  authorizes  appeals  to  this  court 
from  the  circuit  and  common  pleas  courts  from  all  final 
judgments,  with  certain  exceptions;  and  section  576  pro- 
vides, that  "appeals  to  the  Supreme  Court  may  be  taken 
from  an  interlocutory  order  of  any  court  of  common  pleas, 
or  circuit  court,  or  judge  thereof,  in  the  following  cases: 

^  ^U  ^U  ^U  ^3^  ^^ 

^p  ^P  ^y*  ^p  ^^  ^p» 

Second.  For  the  delivery  of  possession  of  real  property,  or 
the  sale  thereof  J^  Section  577  enacts,  that  "such  appeal  may 
be  taken  at  the  term  of  the  court  at  which  the  order  is 
made;  or  when  made  in  vacation,  the  appeal  may  be  taken 
at  the  time,  or  during  the  next  term;  the  appeal  shall  not 
be  granted  until  the  appellant  has  filed  an  appeal  bond,  as  in 
other  cases  of  appeal."  Here  the  appeal  was  taken  during 
the  term  at  which  the  order  was  made,  and  a  bond  was  filed 
under  the  order  of  the  court;  and  we  think  the  provisions  of 
the  code  referred  to  clearly  authorize  the  appeal.  This  ruling 
is  not  in  conflict  with  Stdey  v.  Dorset,  11  Ind.  367;  Love  v. 
3fikals;12  Ind.  439 ;  or  Berry  v.  Berry ^  22  Ind.  275 ;  but  is  en- 
tirely consistent  with  them.  In  neither  of  those  cases  was 
a  bond  filed  and  the  appeal  prayed  at  the  term  at  which  the 
order  of  sale  was  made,  and  in  each  of  them  it  is  stated 
that  the  appeal  was  not  prayed  and  perfected  under  sec- 
tions 576,  577  of  the  code. 

The  ruling  of  the  court  in  sustaining  the  demurrers  to 
the  first  paragraph  of  the  answer  of  Martha  C.  Simpson, 
and  to  the  second  paragraph  of  the  answer  of  the  other 
defendants,  presents  the  only  questions  urged  by  the  appel- 
lants for  a  reversal  of  the  order  of  the  court  appealed  from. 

Husband  and  wife  are  considered  one  person  in  law,  and 
hence  the  deed  from  Miller  to  Reuben  Simpson  and  his 
wife,  Martha  C,  did  not  invest  them  of  separate  moieties  of 
the  land  conveyed,  but  each  thereby  became  seized  of  it  as 
an  entirety,  with  the  right  of  survivorship;  and  upon  the 
death  of  Reubeu  Simpson,  his  widow,  Martha  C,  by  virtue 
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of  her  right  of  sui'vivorship,  became  seized  of  the  whole 
estate  to  her  sole  use.  Davis  v.  Clarky  26  Ind.  424.  It  fol- 
lows that  Eeuben  Simpson  at  his  death  left  no  estate  in  the 
land  subject  to  the  payment  of  his  debts,  or  that  descended 
to  his  heirs.  That  such  is  the  legal  effect  of  the  deed  is 
not  controverted  by  the  appellee;  but  it  is  insisted  that 
the  appellants  are  concluded,  or  estopped,  by  the  proceed- 
ings in  the  suit  for  partition  in  the  Lawrence  Circuit  Court, 
from  denying  that  Reuben  Simpson  died  seized  in  fee  of  a 
moiety  of  the  lands  which  were  the  subject  of  that  suit, 
and  that  such  moiety,  upon  his  death,  descended  to  his 
widow  and  heirs  at  law;  and  therefore,  that  the  court  did 
right  in  sustaining  the  demurrers. 

The  acts  and  admissions  of  a  party  may  estop  liim  from 
even  speaking  the  truth,  when  in  good  conscience  and  hon- 
est dealing  he  ought  not  to  be  permitted  to  gainsay  them* 
An  estoppel  may  be  by  deed,  by  record,  or  by  matter  in  pais. 
As  to  the  latter,  a  party  will  be  concluded  from  denying 
his  own  acts  or  admissions,  which  were  expressly  designed 
to  influence  the  conduct  of  another,  and  did  so  influence  it, 
when  such  denial  will  operate  to  the  injury  of  the  latter. 
See  JRidgway  v.  Morrisony28  Ind.  201,  and  cases  there  cited. 
The  principle  underlying  such  estopples  is,  that  it  would  be 
a  fraud  in  a  party  to  assert  what  his  previous  conduct  and 
admissions  have  denied,  when  on  the  faith  of  that  denial 
others  have  acted. 

But  one  who  insists  upon  the  acts  of  another  as  working 
an  estoppel  must  show  that  he  acted  upon  the  same,  and 
was  influenced  thereby  to  do  some  act  which  would  result 
in  an  injury  if  that  other  is  permitted  to  gainsay  or  deny 
the  truth  of  what  he  did.  For  it  is  a  well  settled  rule  in 
such  cases,  that  no  man  can  set  up  another's  act  or  declara- 
tion as  the  ground  of  an  estoppel,  unless  he  has  himself 
been  misled  or  deceived  by  such  act  or  declaration.  Washb. 
Eeal  Prop.  b.  3,  ch.  2,  §  6,  9,  a. 

It  follows  from  the  very  principle  on  which  the  whole 
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doctriDe  of  estoppels  rests,  that  they  operate  neither  in  fa- 
vor of  nor  against  strangers,  but  affect  only  the  parties 
thereto  and  their  privies,  either  in  blood,  in  estate,  or  in 
law ;  and  hence  a  stranger  can  neither  take  advantage  of, 
nor  be  bound  by,  an  estoppel.  This  principle  applies  equally 
to  estopples  by  deed,  by  record,  and  m  pais.  It  is  a  well 
settled  rule,  that  judgments  of  courts  are  binding  only  on 
parties  thereto  and  their  privies.  An  estoppel  must  be 
mutual ;  and  hence  a  stranger  to  the  record  cannot  claim  an 
estoppel  thereby,  as  he  is  noi  himself  estopped  by  it. 

Mr.  Washburriy  speaking  of  estoppels  by  deed,  says :  "  It 
should  be  remembered,  that  an  estoppel  by  deed  is  always 
applied  in  some  action  or  proceeding  based  on  the  deed,  in 
which  the  fact  in  question  is  recited.  In  a  collateral  action 
there  can  be  no  estoppel,  nor  will  estoppels  by  deed  avail 
in  favor  of  any  but  the  parties  and  their  privies."  B.  3, 
ch.  2,  §  6, 11. 

Applying  these  rules  to  the  case  at  bar,  it  seems  evident 
that  neither  Martha  C.  Simpson  not  the  heirs  at  law  are 
estopped  by  the  proceedings  in  the  partition  suit  from  de- 
nying, in  this  case,  that  Keuben  Simpson  died  seized  in  fee 
of  a  moiety  of  the  land  described  in  the  petition  for  parti- 
tion, or  from  asserting  the  truth  in  reference  to  the  title 
thereto.  The  administrator  stands  in  the  relation  of  trustee 
to  the  creditors  of  the  decedent;  but  neither  the  ad- 
ministrator nor  the  creditors  of  the  decedent  were  parties 
to  the  suit  for  partition,  nor  do  they,  in  any  manner,  occupy 
the  relation  of  privies  to  the  parties  to  that  suit,  and  are 
not  therefore  in  a  position  to  claim  that  the  parties  thereto 
are  estopped  thereby  from  showing  that  the  decedent  left 
no  interest  or  estate  in  the  lands  subject  to  the  payment 
of  his  debts. 

TVo  think,  therefore,  that  the  court  below  erred  in  sus- 
taining the  demurrers. 

Tlie  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  Court  of  Common  Pleas  to 
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overrule  the  demurrers  to  the  first  paragraph  of  the  answer 
of  Martha  C.  Simpson  and  to  the  second  paragraph  of  the 
answer  of  the  other  defendants,  and  for  further  proceed- 
ings, not  inconsistent  with  this  opinion. 

J.  ^  T.  L.  CdlinSy  for  appellants. 

J.  H.  Stotsenburg  and  T.  M.  Broijon^  for  appellee. 


Green,  Treasurer  of  Fayette  County,  and  Others  v.  Beeson 

and  Others. 

TuBA'PiKE. — Aci  of  1865. — Length  of  Road. — A  turnpike  company  organized 
under  the  act  of  March  €th,  1865,  must  maka.  at  least  five  miles  of  road; 
and  this  requirement  is  not  fulfilled  by  supplying  a  deficiency  by  the  acqui- 
sition, by  purchase  or  otherwise,  of  a  road  already  made. 

Same. — County  Commissioners. — The  Board  of  County  Commissioners  cannot 
relieye  the  company  from  this  requirement,  and  any  attempt  to  do  so  is  a 
nullity. 

Samb. — Tnjunetion. — If  such  a  route  is  designated  in  its  organization  that  less 
than  fire  miles  of  road  is  to  be  made,  the  company  has  no  power  to  do  any- 
thing; and  the  collection  of  taxes  for  the  construction  of  the  road  may  be 
enjoined. 

Savi — j^toppel, — A  signer  of  the  petition  to  the  County  Commissioners  for 
the  organization  of  such  a  pretended  corporation,  who  has  not  become  ft 
member  of  it,  is  not  estopped  from  denying  the  legality  of  the  organization 
in  a  suit  to  enjoin  the  collection  of  such  taxes. 

APPEAL  from  the  "Wayne  Common  Pleas. 

This  was  a  suit  by  the  appellees  against  the  appellants  to 
enjoin  the  collection  of  taxes  assessed  against  the  plaintiffs 
for  the  construction  of  a  turnpike  under  the  act  of  March 
6th,  1865. 

The  substantial  averments  of  the  complaint  are  set  forth 
in  the  opinion. 

The  defendants  answered  in  three  paragraphs: 

First,  the  general  denial. 

Second,  that  the  Bcntonville  and  Lockwood  Turnpike 
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Company  is  a  body  corporate,  organized  under  the  act  of 
March  6th,  1865,  and  amendatory  acts,  by  virtue  of  the 
power  and  authority  granted  by  the  Boards  of  Commis- 
sioners of  "Wayne  and  Fayette  counties,  to  construct  a  road 
five  miles  in  length;  that  the  one  mile  of  said  road  men- 
tioned in  the  complaint  as  belonging  to  the  Milton  and 
Rushville  Turnpike  Company  was  released  by  the  latter 
company  and  abandoned  by  its  stockholders  to  the  former 
company,  and,  by  such  release  and  abandonment  and  the 
permission  and  order  of  the  Boards  of  Commissioners  of 
Wayne  and  Fayette  counties,  became  a  part  of  the  road  of 
said  Bentonville  and  Lockwood  Turnpike  Company;  that 
this  company  proceeded  to  the  construction  of  its  road,  for 
which  said  taxes  were  assessed,  and  had  nearly  completed 
it  at  the  commencement  of  this  suit. 

Third,  that  certain  of  the  plaintiffs  were  signers  of  the 
petition  for  permission  to  organize  the  company,  and  are 
therefore  estopped  from  denying  the  legality  of  its  organ- 
ization. 

A  demurrer  to  the  second  and  third  paragraphs  of  the 
answer  was  sustained,  and  the  defendants  excepted. 

The  issue  made  by  the  general  denial  was  tried  by  the 
court,  and  the  injunction  made  perpetual  except  as  to  the 
plaintiffs  John  Ingles  and  Christian  Pike,  as  to  whom  it 
was  dissolved. 

A  motion  for  a  new  trial  was  made  by  the  defendants, 
and  also  by  the  plaiutifis  John  Ingles  and  Christian  Pike, 
and  overruled;  and  bills  of  exceptions  were  filed. 

Frazer,  J. — The  question  first  to  be  disposed  of  in  this 
case  is  as  to  the  sufficiency  of  the  complaint.  The  sub- 
stantial allegations  of  it  were  as  foUows: 

That  the  plaintiffs  respectively  own  lands  within  three- 
fourths  of  a  mile  on  cither  side  of  a  turnpike,  located  part- 
ly in  Fayette  and  partly  in  Wayne  county,  which  is  being 
constructed  by  a  pretended  corporation  attempted  to  be 
organized  under  the  act  of  March  6th,  1865,  for  the  con- 
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Btraction  of  gravel  and  tampike  roads;  that  the  turnpike 
to  be  constructed  by  the  supposed  corporation  is  only  four 
miles  long,  and  within  its  necessary  length  of  five  miles 
embraces  one  mile  of  turnpike  already  constructed  and  be- 
longing to  another  corporation;  that  taxes  were  levied  upon 
the  said  lands  of  the  plaintiffs  for  the  construction  of  said 
four  miles  of  road.  The  relief  sought  was  an  injunction 
to  restrain  the  collection  of  such  taxes. 

Such  a  lapping  of  one  turnpike  upon  another,  to  obtain 
the  distance  of  five  miles,  was  an  attempt  to  evade  rather 
than  satisfy  the  eighth  section  of  the  act  requiring  that  no 
road  made  in  pursuance  thereof  shall  be  less  than  five  miles 
in  length.  Acts  1865,  p.  92.  If  it  might  be  done  for  a 
distance  of  one  mile,  it  might  be  for  any  distance.  It  is 
altogether  and  expressly  forbidden  by  the  letter  and  spirit 
of  the  statute. 

But  it  is  urged,  that  the  boards  of  commissioners  having 
permitted  the  organization  of  the  turnpike  company,  the 
matter  is  not  longer  open  to  inquiry.  This  position  is  un- 
tenable. The  commissioners  were  in  the  exercise  of  a 
special  statutory  power;  they  must  execute  that  power  as 
it  is  given;  they  cannot  exercise  it  in  disregard  of  the  stat- 
ute which  confers  it,  and  especially  where  that  statute  ex- 
pressly forbids  them  to  do  so ;  and  any  attempt  of  the  kind 
is  merely  a  nullity,  binding  nobody.  A  judicial  proceeding 
where  parties  have  a  right  and  opportunity  to  be  heard  is 
very  different;  and  in  such  a  case  a  judgment  which  the 
tribunal  has  jurisdiction  to  render  will  bind,  though  it  be 
erroneous.  But  in  the  case  before  us,  as  stated  in  the  com- 
plaint, the  commissioners  had  no  jurisdiction  to  authorize 
the  corporation.  The  proceeding  before  them  was  expartc^ 
nobody  was  required  to  be  notified.  It  would  be  monstrous 
if  action  had  under  such  circumstances  should  be  held  to 
conclude  further  inquiry. 

But  it  will  be  observed  that  the  statute  under  which  the 
conmiissioners  acted  expressly  authorizes  them  to  deter- 
mine only  one  question,  to  wit:  whether  the  proposed  work 
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will  be  of  public  utility,  the  antecedent  requirements  of 
the  first  section  of  the  act  bebg  strictly  jurisdictional  and 
necessary  to  put  the  tribunal  in  motion;  and  the  statute 
does  not,  in  terms,  even  require  the  board  to  ascertain 
whether  these  jurisdictional  facts  are  true,  though  they 
must  undoubtedly  be  stated  in  the  petition,  and  probably 
it  was  the  duty  of  the  boards  to  have  ascertained  their  truth 
before  proceeding  further;  and  it  may  be  that  their  decision 
on  that  subject  would  be  conclusive  when  questioned  collat- 
erally. The  Evansvilkj  ^c.  B.  B.  Co.  v.  EvansviUcy  15  Ind. 
896.  But  that  the  length  of  the  road  proposed  to  be  con- 
structed shall  be  five  miles,  is  not  a  matter  to  be  decided  be- 
fore authority  shall  be  given  to  form  the  corporation.  A 
petition  by  the  owners  of  three-fifths  of  the  real  estate  lying 
within  three-fourths  of  a  mile  on  each  side  of  the  proposed 
turnpike,  stating  its  location  and  length  and  their  desire  to 
construct  it,  is  all  that  is  required  to  evoke  the  action  of 
the  tribunal.  Whether  or  not  so  much  of  the  proposed 
route  is  already  occupied  by  a  turnpike  completed  that  five 
miles  does  not  remain  to  be  constructed,  is  not  then  an  in- 
quiry. But  after  the  corporation  is  created,  a  restraint  is 
imposed  upon  its  action  by  the  eighth  section  of  the  act. 
It  cannot  make  less  than  five  miles  of  road,  and  it  must 
commence  its  work  within  two  years  and  finish  it  within 
six  years.  If  such  a  route  is  designated  in  its  organization 
that  there  are  only  four  miles  to  make,  then  it  has  no  power 
to  do  anything;  for  it  would  be  idle  to  say  that  it  might  col- 
lect money  which  it  could  not  lawfully  expend.  And  it  is 
equally  idle  to  say  that  the  purchase  or  other  acquisition  of 
a  road  already  made  answers  the  requirement  of  the  statute. 

So  we  are  of  opinion  that  the  court  below  was  correct  in 
not  carrying  back  and  sustaining  to  the  complsdnt  the  de- 
murrer to  the  second  and  third  paragraphs  of  the  answer. 
What  has  already  been  said  determines  also  that  those  par- 
agraphs of  the  answer  were  bad,  and  that  the  demurrer  to 
them  was  correctly  sustained. 

We  are  unable  to  perceive  why  the  signing  of  the  peti- 
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tion  to  the  commissioners  should  constitate  an  estoppel  in 
this  case.  Indeed, tho  argument  for  the  appellants  concedes 
as  much.  If  the  corporation  cannot  lawfully  expend  money 
under  its  peculiar  organization,  what  equity  can  there  be 
in  allowing  it  to  collect  money? 

Tho  finding  against  tho  defendants  was  well  sustained  by 
the  evidence. 

But  wo  cannot  sustain  the  finding  against  the  plaintifis 
John  Ingels  and  Christian  Pike.  The  case  made  by  them 
was  the  same  as  that  made  by  the  other  plaintifis,  except 
that  they  were  petitioners  for  the  organization  of  the  turn- 
pike company.  It  does  not  appear  that  they  became  mem- 
bers of  it.  Their  motion  for  a  new  trial  should  have  been 
granted.  / 

Judgment  against  tho  defendants  below  affirmed,  with 
costs;  that  against  the  plainMfis  John  Ingels  and  Christian 
Pike  reversed,  with  costs,  and  cause  remanded  for  new  trial 
as  to  them. 

B.  F.  Claypool  and  J.  S.  Reidy  for  appellants. 

J".  B.  ^  J.  F.  Julian^  for  appellees. 


Moor  v.  Seaton. 

If  Bw  T&iAL. — A»  of  Right. — Tho  form  of  the  issues  in  au  action  to  quiet  title 
to  real  property  cannot  abridge  the  right  of  the  losing  party  to  haye  a  new 
trial  on  the  payment  of  costs  as  provided  by  section  601  of  the  code. 

Same. — In  a  suit  to  quiet  title  to  real  property,  there  was  a  finding  for  the 
defendant  upon  a  cross  complaint. 

Ueldf  that  the  plaintiff  was  entitled  to  a  new  trial  on  the  payment  of  costs. 

Repeal  op  Laws. — Inchoate  RightB, — Inchoate  rights  generally,  derived  from 
a  statute,  are  lost  by  its  repeal,  unless  saved  by  express  words  in  the  repeal- 
ing statute. 

Same. — Redemption. — School  Lands.t-A  purchaser  of  school  lands  having  made 
default  in  the  payment  of  interest  on  purchase  money,  the  lands  were  re« 
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sold.    B7  the  law  in  force  at  the  time  of  his  purchase,  a  defaulting  pur- 
chaser had  a  right  to  redeem  within  one  year  after  sale;  by  that  in  force  at 
the  time  of  the  sale,  and  at  the  time' of  the  default,  a  delinquent  purchaser 
could  redeem  at  any  time  before  sale,  but  not  after. 
Seld,  that  the  right  to  redeem  was  gOYcmcd  by  the  latter  law. 

APPEAL  from  the  Pulaski  Circuit  Court. 

Gregory,  J. — Suit  by  Beaton  against  Moor,  to  quiet  title 
to  real  property. 

The  defendant  answered,  first,  by  the  general  denial;  sec- 
ond, by  way  of  cross  complaint,  that  he  was  the  owner  in 
fee  of  the  land,  and  that  the  plaintilf  claimed  some  interest 
therein  adverse  to  his;  but  that  the  claim  was  groundless; 
prayer,  to  quiet  the  defendant's  title.  Reply,  the  general 
denial. 

Atrial  resulted  in  a  finding  for  the  defendant.  The 
plaintiff  obtained  a  new  trial  hy  the  payment  of  the  costs. 

This  is  the  first  alleged  error  complained  of.  It  is  claimed, 
that  as  the  finding  was  on  the  cross  complaint,  the  plaintiff 
was  not  entitled  to  a  new  trial  as  a  matter  of  right. 

The  statute  secures  to  the  losing  party  a  new  trial  on  the 
payment  of  costs.  2  G.  &  H.  pp.  283,  284,  sees.  601,  612. 
The  form  of  the  issues  cannot  abridge  this  right. 

The  land  in  controversy  is  school  land,  being  a  part  of 
section  sixteen.  The  appellant  purchased  the  land  in  No- 
vember, 1854.  Ho  paid  a  portion  of  the  purchase  money, 
and  was  to  pay  interest  on  the  residue.  The  interest  was 
paid  until  1860,  when  default  was  made  and  continued  to 
be  made  until  the  land  was  sold  in  March,  1864,  to  the  ap- 
pellee. 

By  the  law  in  force  at  the  time  of  the  purchase  the  de- 
faulting purchaser  had  a  right  to  redeem  at  any  time  within 
one  year  after  the  sale.  1  R.  S.  1852,  pp.  451, 452,  sees.  100, 
105.  By  the  law  in  force  at  the  time  of  the  sale,  and  at  the 
time  of  the  default,  the  delinquent  purchaser  could  redeem 
at  any  time  before  sale,  but  not  after.  Moor  offered  to  re- 
deem after  the  sale  and  within  the  year. 
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'  The  question  is,  which  law  must  govern?  In  Patterson  v. 
CoZy  25  lud.  261,  it  was  held,  that  the  right  of  a  mortgagor, 
or  his  assigns,  to  redeem  land  sold  at  a  sinking  fund  sale  is 
governed  by  the  law  in  force  at  the  time  of  the  sale. 

This  principle  follows  the  plain  and  obvious  one,  that  in- 
choate rights  generally,  derived  under  a  statute,  are  lost  by 
its  repeal,  unless  saved  by  express  words  in  the  repealing 
statute.    Butler  v.  Palmer j  1  Hill,  824. 

Moor  was  in  default;  he  had  no  standing  in  court  except 
such  as  was  given  him  by  the  statute.  The  case  at  bar 
cannot  be  distinguished  from  that  of  Patterson  v.  Cox^  supra. 

There  are  objections  made  to  the  form  of  the  proceed- 
ings connected  with,  and  forming  a  part  of,  the  sale.  Upon 
examination  it  is  found  that  these  proceedings  were  accord- 
ing to  the  statute  in  force  at  the  time  of  the  sale. 

The  judgment  is  affirmed,  with  costs. 

D.  P.  Baldwin^  for  appellant. 

J.  B.  Bdfordy  for  appellee. 


SiEVEKma  and  Another  v.  Litzler. 

Sali. — Reaeission. — Suit  by  the  buyer  to  rescind  an  executed  contract  for  the 
sale  of  one-half  of  a  portable  mill. 

Meldf  that  an  averment  that  the  seller  never  intended  that  the  buyer  should 
derive  any  benefit  from  the  mill,  or  exercise  any  control  over  it,  could  add 
no  force  to  the  complaint. 

Meldj  also,  that  the  fact  that  after  the  sale  was  completed  the  buyer  was  not 
permitted  to  collect  money  or  examine  the  books,  could  not  entitle  him  to 
rescind  the  contract. 

Same. — Misrepresentation. —  Value. — A  misrepresentation  by  the  seller  as  to 
the  value  of  the  article  o£fered  for  sale  is  not  available  to  rescind  the  con- 
tract; but  where  a  fact  is  stated  falsely  which  goes  to  make  up  the  value 
(as  the  number  of  feet  of  lumber  a  portable  saw-mill  can  saw  in  a  d%y),  and 
which  is  peculiarly  within  the  knowledge  of  the  seller,  upon  the  seller's 
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statement  of  which  the  buyer  can  rely  without  negligence,  the  false  state- 
ment may  constitute  a  ground  for  rescission. 

Same. — If  the  buyer  relies  upon  a  statement  of  the  seller  that  the  former  will 
make  a  good  and  profitable  trade  by  the  purchase,  it  is  the  buyer^s  own 
folly. 

Saks. — Promise. — The  failure  of  the  seller  to  keep  a  mere  promise,  to  be  per- 
formed after  the  sale  is  complcfte,  is  not  a  ground  for  rescission. 

Sahb. — Fraud. — Diligence. — The  party  claiming  to  rescind  a  contract  of  sale 
on  account  of  fraud  must  act  at  once  upon  discovery  of  the  Oaud;  aud  he 
cannot  postpone  discovery  by  neglect  to  use  ordinary  diligence.  This  rule 
must  be  strictly  enforced  where  the  law  affords  a  complete  remedy  in  dam- 
ages. 

Same. — Ir^ury — To  authorize  a  rescission  of  a  contract  of  si^le  on  the  ground 
of  fraud,  there  must  be  an  injury  shown  as  the  result  or  that  fraud.     . 

APPEAL  from  tho  Vanderburg  Common  Pleas. 

Ray,  J. — This  was  an  action  to  rescind  a  contract  for 
tho  purchase  by  tho  appellee  of  one-half  interest  in  a  port- 
able saw-mill. 

A  demurrer  was  filed  to  tho  amended  complaint,  which 
was  overruled;  and  this  is  presented  as  error  in  this  court. 
As  the  appellee  denies  tho  accuracy  of  tho  abstract  filed  by 
tho  appellant,  we  have  used  the  one  furnished  by  himself. 

The  complaint  charges,  that  the  appellant,  Sieveking, 
wilily  contriving  and  intending  to  cheat  and  defraud  tho 
appellee  out  of  his  tract  of  land,  hired  one  John  Wall,  a 
sawyer,  at  the  price  of  one  hundred  dollars,  to  assist  him  in 
the  perpetration  of  the  fraud;  that,  in  pursuance  of  his  fraud- 
ulent design,  on  the  14th  of  March,  1867,  ho  and  the  said 
Wall, the  sawyer,  by  misrepresentation,  falsehood,  and  fraud, 
succeeded  in  putting  upon  the  appellee  the  one-half  of  a 
portable  saw-mill  and  two  log- wagons,  at  a  price  of  $2,225; 
that  Sieveking  received  in  payment  from  the  appellee,  two 
promissory  notes,  one  for  $725,  secured  by  mortgage  on 
the  one-half  of  the  saw-mill  and  two  log-wagons,  and  the 
other  for  $1,500,  secured  by  mortgage  on  the  appellee's 
tract  of  land.  It  is  averred  that  the  appellee  was  ignorant 
of  the  value,  capacities,  and  uses  of  saw-mills  and  machin- 
ery; that  he  was  ignorant  of  business  and  the  manner  of 
transacting  the  same;  that  ho  was  weak  of  intellect  and 
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mind;  that  Sieveking,  well  knowing  the  appellee's  igno- 
rance in  such  matters,  and  his  weakness  of  intellect,  assisted 
hy  said  Wall,  the  sawyer,  falsely  and  fraudulently  repre- 
sented to  the  appellee  that  said  mill  could  cut  on  an  average 
eight  thousand  feet  of  lumber  per  day ;  that  Wall,  the  saw- 
yer, could  and  would  go  with  and  attend  saidmill;  that  Seive- 
king  then  had  contracts  at  Poseyville,  Indiana,  for  the  cut- 
ting of  one  million  feet  of  lumber,  and  that  he  had  contracts 
at  Blairsville,  Indiana,  for  the  cutting  of  another  million 
feet;  that  boarding  could  be  had  at  both  Poseyville  and 
Blairsville  for  three  dollars  per  week;  that  Sieveking  could 
and  would,  within  two  weeks,  bring  the  mill  out  to  the  points 
at  which  he  had  the  contracts  for  cutting  the  lumber;  that 
one-half  the  saw-mill  was  well  worth  twenty-five  hundred 
dollars;  that  the  appellee  would  make  a  good  and  profitable 
trade  by  buying  one-half  of  the  saw-mill,  the  log-wagons, 
and  the  contracts.  It  is  averred,  that  the  appellee,  confiding 
in  the  truth  of  the  representations  of  Sieveking  and  Wall, 
was  induced  to  make  the  purchase,  and  to  execute  the  said 
notes  and  mortgages;  that  each  and  every  one  of  said  rep- 
resentations was  false,  in  this,  that  the  said  mill  could  not 
cut  on  an  average  eight  thousand  feet  of  lumber  per  day;  on 
the  contrary,  it  could  only  cut  about  four  thousand  feet  per 
day;  that  the  said  Sieveking  had  no  contracts,  whatever, 
for  cutting  lumber  at  Poseyville,  Indiana;  that  he  did  not 
have  contracts  at  Blairsville  for  the  cutting  of  one  million 
feet;  on  the  contrary,  his  contracts  were  for  eighty  thousand 
feet  only ;  that  Wall  did  not  go  with  or  attend  the  mill,  but 
was  prevented  from  so  doing  by  Sieveking;  that  boarding 
could  .not  be  had  at  either  Poseyville  or  Blairsville  for  three 
dollars  per  week,  or  for  less  than  four  dollars;  that  Sieve- 
king  did  not  bring  the  mill  out  until  two  months  had  expired; 
that  one-half  the  mill  was  not  worth  twenty-five  hundred 
dollars,  nor  was  tho  entire  mill  and  two  log-wagons  worth 
exceeding  three  thousand  dollars.  It  is  averred,  that  Sieve- 
king  never  intended  that  the  appellee  should  derive  any  ben- 
efit from,  or  <>xercisfi  any  control  over,  the  mill :  that  he 
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would  not,  after  the  mill  had  been  brought  out,  permit  the  ap- 
pellee to  examine  any  of  the  books, contracts,  or  accounts,  nor 
would  he  allow  the  appellee  to  collect  or  receive  any  of  the 
money  arising  from  the  operations  of  the  mill;  that  he  for- 
bade the  sawyer  and  the  employees  from  making  any  com- 
munications whatever  to  the  appellee  concerning  the  mill 
and  business;  that  Sieveking  had  the  full  and  exclusive  con- 
trol of  the  mill  and  two  log-wagons  from  the  date  of  the 
sale  and  purchase  up  to  the  time  of  bringing  the  suit;  and 
that  he  had  received  and  appropriated  all  the  moneys  aris- 
ing from  the  mill  and  business,  excepting  five  dollars 
which  the  appellee  collected  and  paid  to  one  of  the  em- 
ployees of  the  mill.  It  is  alleged,  that  the  appellee,  as  soon 
as  he  had  fully  discovered  the  fraud  which  had  been  prac- 
ticed upon  him,  to  wit,  in  July,  1867,  tendered  the  five  dol- 
lars to  the  appellant  Sieveking,  and  ofiered  to  rescind  the 
contract  in  totOy  and  demanded  the  cancellation  of  the  notes 
and  mortgages,  but  that  Sieveking  refused.  It  is  also 
averred,  that  the  defendant  Schellhaus  had  some  kind  of  a 
claim  to  the  mortgage  on  the  tract  of  land,  claiming  under 
an  assignment  from  Sieveking.  Issues  were  made,  a  jury 
was  waived,  and  a  trial  was  had  before  the  court. 

There  are  many  averments  which  cannot  be  regarded 
as  adding  any  force  to  the  complaint  for  rescission.  Thus, 
it  is  alleged,  "that  Sieveking  never  intended  that  the  ap- 
pellee should  derive  any  benefit  from,  or  exercise  any  con- 
trol over,the  mill."  In  the  case  of  Hemingxoay  v.  Hamilton^ 
4  M.  &  W.  115,  Lord  Abingbr  said:  "Suppose  a  man  con- 
tracts in  writing  to  sell  goods  at  a  certain  price,  and  after- 
wards delivers  them,  could  the  buyer  plead  that  at  the 
time  of  the  contract  the  seller  fraudulently  intended  not  to 
deliver  them,  but  to  dispose  of  them  otherwise?"  If  the 
sale  was  completed,  the  purchaser  could  not  be  prevented 
from  deriving  profit  and  exercising  control  over  the  mill  by 
an  intention  existing  in  the  mind  of  the  seller  at  the  time 
of  the  contract.  There  is  no  averment  that  the  appellee 
was  actually  prevented  by  Sieveking  from  exercising  the 
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control  of  the  mill  to  which  his  purchase  of  n  half  interest 
entitled  him. 

The  fact  that  after  the  purchase  was  completed  the  ap- 
pellee was  not  permitted  to  collect  money  or  examine  the 
books,  may  have  furnished  ground  for  the  dissolution  of  the 
partnership  or  the  aid  of  a  court  in  exercising  his  rights, 
but  could  not  entitle  him  to  go  back  and  rescind  an  exe- 
cuted contract.    So,  also,  as  to  the  averment  of  the  value  of 
the  mill.    This  is  but  matter  of  opinion,  and  not  available 
for  the  purpose  of  rescission.    Wliere  facts  peculiarly  with- 
in the  knowledge  of  the  seller,  upon  which  the  purchaser  * 
may  rely  without  the  charge  of  negligence,  are  stated  false- - 
ly,  which  go  to  make  up  the  value,  there,  they  may  consti-- 
tute  a  ground  for  rescission;  as  in  the  case  of  Shaeffer  v.. 
SleadCy  7  Blackf.  178,  where  suit  was  brought  upon  amort- 
gage  given  for  part  of  the  purchase  money  for  certain  fig- 
ures representing  the  signers  of  the  Declaration  of  Inde-- 
pendence.  In  that  case,  although  the  judgment  allowed  sim- 
ply for  a  partial  failure  of  consideration,  yet  the  court  did 
not  regard  the  statement  of  value  as  material,  but  stated 
the  question  to  be,  "whether  there  were  such  false  and 
fraudulent  representations  as  to  the  durability  of  the  figures, 
and  as  to  the  profits  derived  from  their  exhibition,  as  to 
impose  upon  the  purchaser  and  induce  him  to  make  the 
contract  set  out  in  the  bill."    See,  also,  Sandford  v.  Sandy, 
23  Wend.  260;  Foley  v.  Cowgill,  5  Blackf.  18. 

Those  were  facts  going  to  make  up  the  value,  and  if  false- 
ly stated  afforded  ground  of  relief,  as,  in  this  case,  the  ca- 
pacity of  the  mill  to  saw  eight  thousand  feet  of  lumber  per 
day  is  material  in  fixing  the  value  of  the  mill. 

The  statement  by  Sieveking,  that  appellee  would  make  a^ 
good  and  profitable  trade  by  the  purchase,  is  a  mere  expres- 
sion of  opinion,  "and  if  any  one  relies  on  mere  opinion, in- 
stead of  ascertaining  facts,  it  is  hia  own  folly."    2  Par. 
Con.  778. 

There  are  also  averments  in  the  complaint  which  amountr. 
Vol.  XXXI.— 2 
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to  simple  promises;  as,  that  Bieveking  could  and  would 
within  two  weeks  bring  the  mill  out  to  the  points  at  which 
he  had  the  conti^acts  for  cutting  the  lumber.  The  com- 
plaint does  not  deny  that  Bieveking  could  do  this,  but  com- 
plains that  ho  failed  to  keep  the  promise  to  be  performed 
two  weeks  after  the  sale  was  complete.  It  is  also  alleged, 
that  he  failed  to  bring  the  mill  out  for  two  months;  but  if 
this  had  been  a  ground  for  rescission,  it  should  have  been 
;acted  upon.  The  appellee  would  have  waived  this  delay 
'by  not  rescinding  at  once  for  that  reason.  Ho  remained 
"the  joint  owner  for  at  least  two  months  after  this  delay.  In 
Jlunt  v.  SU/Cy  5  East.  449,  it  is  said:  "If  the  plaintiff  might 
occupy  the  premises  two  days  beyond  the  time  when  the  re- 
pairs were  to  have  been  done  and  the  lease  executed,  and  yet 
rescind  the  contract,  why  might  he  not  rescind  it  after  a 
twelve  month  on  the  same  account?  This  objection  cannot 
be  gotten  rid  of;  the  parties  cannot  be  put  in  statu  quo;^^  and 
in  Campbell  v.  Fleming,  1  A.  &  E.  40,  it  was  held,  that  if  a 
party  be  induced  to  purchase  an  article  by  fraudulent  repre- 
sentations, and  after  discovering  the  fraud  continue  to  deal 
with  it  as  his  own,  he  cannot  recover  back  tho  money  from 
the  seller;  and,  5c?7?We,  that  tho  right  to  repudiate  the  con- 
tract is  not  afterwards  revived  by  the  discovery  of  another 
incident  in  the  same  fraud. 

The  allegation  that  the  mill  was  represented  to  cut  eight 
thousand  feet  of  lumber  per  day,  when  in  fact  it  would  only 
cut  four  thousand,  is  material;  and  tho  only  question  is,  has 
the  appelleo  used  proper  diligence  in  discovering  this  fact? 
-As  a  joint  owner,  was  he  authorized  to  go  forward  for  four 
months  at  least  without  informing  himself  as  to  the  ability 
of  the  mill?  One  of  the  most  clearly  estabhshed  rules  in 
this  class  of  cases  is,  that  the  party  claiming  to  rescind  on 
account  of  fraud  must  act  at  once  on  discovery  of  tlie 
A'aud;  and  he  cannot  postpone  discovery  by  neglect  to  use 
ordinary  diligence.  This  rule  should  be  strictly  enforced 
^here,  as  in  this  case,  tho  law  affords  a  complete  remedy  in 
•damages,  and  he  can  make  the  defense  of  partial  failure  of. 
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consideration  when  suit  is  brought  on  the  notes,  ^o  excuse 
is  offered  for  the  delay.  He  does  not  deny  that  ho  could 
immediately  have  satisfied  himself  of  the  capacity  of  the  mill ; 
and  if  he  failed  to  do  so,  he  is  chargeable  with  knowledge. 
The  question  of  time  must  be  determined  by  each  contract, 
but  in  all  cases  there  must  be  reasonable  carcj  and  if  upon 
the  exercise  of  such  care  the  fraud  would  appear,  the  party 
must  be  held  to  prompt  action.  We  think  the  complaint 
should  have  excused  the  want  of  discovery  of  this  fraud  at 
an  earlier  date,  under  the  circumstances  of  this  case. 

There  remain  the  averments,  that  Sieveking  represented 
that  he  had  contracts  at  Poseyville  for  the  cutting  of  one 
million  feet  of  lumber,  and  at  Blairsville  for  another  mill- 
ion feet,  and  that  board  was  only  three  dollars  per  week. 
It  is  averred,  that  there  was  no  contract  at  Poseyville,  and 
at  Blairsville  a  contract  only  for  eighty  thousand  feet  of 
lumber.  But  there  is  no  averment  that  the  mill  has  not 
been  constantly  employed  on  contracts  of  equal  value,  or 
that  the  appellee  has  ever  suffered  any  damage  from  the 
failure  to  fill  such  contracts.  To  authorize  a  rescission  on 
the  ground  of  fraud,  there  must  be  an  injury  shown  as  the 
result  of  that  fraud.  It  would  seem  almost  out  of  place  to 
cite  authority  to  sustain  so  plain  a  proposition  of  law,  but 
the  averments  in  this  complaint  having  been  held  sufficient 
by  the  court  below,  we  refer  to  a  text  book,  2  Par.  Con. 
772.    See,  also.  Fuller  v.  Hodgdorty  25  Maine,  243. 

The  demurrer  should  have  been  sustained  to  the  complaint. 

On  the  trial,  resulting  in  a  finding  for  appellee,  there  was 
a  failure  to  prove  the  averment  of  the  representation  hav- 
ing been  made,  that  the  mill  would  saw  eight  thousand  feet 
of  lumber  per  day — ^in  fact,  an  entire  failure  by  the  appellee 
to  make  any  case  for  rescission. 

Judgment  accordingly  reversed,  with  costs,  and  the  court 
below  directed  to  sustain  a  demurrer  to  the  amended  com- 
plaint. 

C.  Denby  and  P.  Maier^  for  appellants. 

J.  M.  Shackelfordj  for  appellee. 
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The  Adams  Express  Company  v.  Darnell. 

Pleading. — General  Denial. — The  answer  of  general  denial,  luidcr  the  code, 
merely  puts  in  issne  sachofthe  arerments  of  the  eomplaint  a9the  plaint- 
iff is  bound  to  prove  in  order  to  maintain  his  action;  it  does  not  controvert 
redundant  allegations. 

Common  CAHRiEVL.^Expres9  Company. — Delivery, — An  express  earner's  duty  to 
deliver  to  the  consignee  in  person  and  the  consignee's  duty  to  receive  are 
reciprocal.  The  consignee  cannot,  by  designer  or  to  promote  his  convenience^ 
take  away  the  right  of  the  carrier  to  terminate,  by  delivery^  the  liability  as 
insurer  within  a  reasonable  time. 

Same. — Absence  of  Consignee.-— y^\itte  the  consignee  has  notice  of  the  arrival, 
and  the  carrier  is  ready  to  deliver,  but  is  prevented  by  the  eonsignec's  ab- 
sence, required  by  his  interests,  convenience,  or  pleasure,  then  the  liability 
as  carrier  ends,  and  thenceforward  the  liability  is  for  sucb  reasonable  care 
of  the  property  as  prudence  requires. 

Same. — Suit  against  an  express  company,  to  recover  the  value  of  a  package  of 
U.  S.  bonds  entrusted  by  plaintiff  to  defendant,  to  be  carried  from  I.  to  W., 
consigned  to  plaintiff,  lost  by  the  negligence  of  defendant^  and  not  delivered 
to  plaintiff.  Answer,  that  defendant  kept  an  agent  and  ofBce  at  W.,  and 
plaintiff  resided  there;  that  W.  was  a  small  village  to  which  valuable  pack- 
ages were  seldom  sent,  the  express  business  of  defendant  at  that  point  being 
so  email  as  not  to  require  or  justify  defendant  to  keep  an  iron  safe,  and  none 
was  kept  there  by  defendant;  of  all  which  plaintiff  had  notice f  that  when 
the  package  was  delivered  by  plaintiff  to  defendant  at  I.,  the  former  well 
knew  that  by  due  course  of  transmission  it  would  arrive  at  W,  at  noon  on 
A  certain  day,  at  which  hour  it  did  arrive  safe,  and  was  ready  for  delivery 
to  plaintiff,  who  was  absent  from  home  during  all  that  day  and  had  no 
agent  there,  so  that  delivery  to  him  in  person  could  not  be  made  on  that 
day  during  business  hours,  though  defendant  was  then  ready  to  make  sucb 
delivery;  that  defendant  afterwards,  on  that  day,  deposited  said  package  in 
a  good  and  secure  iron  safe  of  one  H.,  reputed  to  be  a  respectable  and  re- 
sponsible merchant  of  the  village,  and  caused  the  safe  to  be  securely  locked, 
said  safe  being  the  most  secure  place  of  deposit  in  the  village;  that  on  that 
night  the  safe  was  robbed  by  burglars,  and  the  bonds  stolen,  wherefore  it 
became  impossible  to  deliver. 

Held^  that  the  answer  showed  that  the  liability  of  the  defendant  as  carrier  had 
ended  when  the  package  was  lost,  and  that  the  defendant  exercised  reason- 
able care  as  bailee  after  the  termination  of  such  liability. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazeb,  J. — ^This  was  a  enit  agednst  the  appellant  as  an 
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express  carrier,  by  the  uppellee,  to  recover  the  value  of  U. 
S.  bonds  to  the  amount  of  $21,000^  entrusted  by  the  ap- 
pellee to  the  express  company^  to  be  conveyed  from  Indi- 
anapolis to  the  village  of  Waldron,  consigned  to  the  appel- 
lee, and  lost  by  the  negligence  of  the  appellant,  and  not 
delivered  to  the  plaintifi'. 

There  was  an  answer  in  five  paragraphs,  only  two  of 
which  need  be  noticed, 

1.  General  denial 

2.  That  the  defendant  kept  an  agent  and  office  at  Wal- 
dron,  and  plaintiiF  resided  there;  that  W.  was  a  small  vil- 
lage to  which  valuable  packages  were  seldom  sent,  the  ex- 
press business  of  the  defendant  at  that  point  being  so  small 
as  not  to  require  or  Justify  the  defendant  in  keeping  an  iron 
safe,  and  none  was  therefore  kept  there  by  it;  of  all  which 
the  plaintiff  had  notice;  that  when  the  package  was  deliv- 
ered by  the  plaintiff  to  the  defendant  at  Indianapolis  the 
former  well  knew  that  by  due  course  of  transmission  it 
would  arrive  at  Waldron  at  noon  on  the  11th  of  May,  1866, 
at  which  hour  it  did  eafely  arrive  and  was  ready  for  deliv- 
ery to  the  plaintiff;  that  the  plaintiff'  was  absent  from  home 
during  all  that  day,  and  had  no  agent  there,  so  that  delivery 
to  him  in  person  could  not  be  made  oil  that  day  during 
business  hours,  though  the  defendant  was  then  ready  to 
make  such  delivery;  that  the  defendant  afterwards,  on  that 
day,  deposited  said  package  in  a  good  and  secure  iron  safe 
of  one  Haywood,  reputed  to  be  a  respectable  and  responsi- 
ble merchant  of  the  village,  and  caused  the  safe  to  be  se- 
curely locked,  said  safe  being  the  most  secure  place  of  de- 
posit in  the  village;  that  on  that  night  the  safe  was  robbed 
by  burglars  and  the  bonds  stolen,  wherefore  it  became  im- 
possible to  deliver. 

It  is  assigned  for  error,  that  a  demurrer  was  sustained  to 
the  second  paragraph  of  the  answer. 

If  the  facts  alleged  in  the  second  paragraph  of  the  an- 
swer are  true,  and  are  sufficient  to  show  proper  care,  then  it 
is  not  true,  as  the  complaint  aversi,  that  the  bonds  were  lost 
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by  the  defendant's  negligence,  and  to  that  extent  the  gen- 
eral denial  was  equally  eftective. 

The  liability  of  a  common  carrier,  however,  is  that  of  an 
insurer.  If  the  complaint  be  regarded  as  making  a  case 
against  the  defendant  in  that  character,  and  if  the  facts 
averred  in  the  second  paragraph  of  the  answer  show  that 
all  the  defendant's  duties  as  carrier  had  been  performed, 
and  its  liabilities  as  such  ended,  when  the  package  was  lost, 
and  that  the  responsibility  of  the  defendant  was,  at  the 
time  of  the  loss,  merely  that  of  bailee,  or  warehouseman, 
or  anything  less  than  that  of  carrier,  then  the  paragraph 
confesses  and  avoids;  it  admits  the  receipt  of  the  property 
as  carrier  and  the  failure  to  deliver,  as  alleged,  which  was 
all  that  the  plaintiff  need  prove  to  make  a  case,  but  it  at- 
tempts to  avoid  the  consequent  liability  by  showing  a  cer- 
tain state  of  facts.  Are  these  facts  sufficient  in  avoidance  ? 
If  they  are,  the  paragraph  was  good;  if  not,  it  was  bad. 

The  scope  of  the  general  denial,  under  the  code,  is  merely 
to  put  in  issue  such  of  the  averments  of  the  complaint  as 
the  plaintiff  is  bound  to  prove  in  order  to  maintain  his  ac- 
tion; it  does  not  controvert  redundant  allegations.  Baker  v. 
Kistlery  13  Ind.  63. 

Personal  delivery  of  the  package  was  one  of  the  duties 
of  the  carrier  as  such.  The  answer  shows  that  this  was 
rendered  impossible  by  the  plaintiff,  in  consequence  of  his 
absence,  with  a  knowledge  by  him  of  the  arrival  of  the 
package.  Could  he  thus  knowingly  and  on  purpose  pro- 
long the  extraordinary  liability  of  the  defendant  as  insurer, 
by  putting  it  out  of  the  power  of  the  latter  to  terminate 
that  liability?  It  was  the  interest  of  the  carrier  to  termin- 
ate its  liability  as  insurer  as  soon  as  possible,  and  it  was  its 
right  and  duty  to  do  so  within  a  reasonable  time,  by  deliv- 
ery. Such  was  the  nature  of  the  contract.  This  right  to 
terminate  liability  as  insurer  it  was  not  in  Darnell's  power 
to  take  away,  by  design,  or  to  promote  his  convenience;  for 
to  do  so  would  be  to  secure  to  himself  an  additional  insur- 
ance not  contracted  for.    If  his  interests,  convenience,  or 
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pleasure,  required  his  absence,  the  consequences  of  such 
absence  should  fall  upon  himself,  and  not  upon  another. 
Such  absence,  preventing  delivery,  would  not  discharge  the 
defendant  from  all  responsibility,  but  it  would  end  its  liabil- 
ity as  carrier;  thenceforth  its  liability  would  be  that  of  a 
bailee,  not  liable  as  insurer,  but  for  such  reasonable  care  of 
the  property  as  prudence  would  require;  and  the  paragraph 
of  the  answer  under  consideration  certainly  shows  such 
care. 

The  doctrine  that  the  carrier's  duty  to  deliver  and  the 
consignee's  duty  to  receive  are  reciprocal,  and  that  each 
must  be  maintained,  is  approved  by  the  plainest  considera- 
tions of  justice,  and  is  necessary  to  prevent  wrong  and  im- 
position. We  are  not  aware  that  it  has  ever  been  ques- 
tioned. It  has,  on  the  contrary,  been  recognized  by  many 
decisions,  but  in  none  that  we  are  advised  of  has  it  been  so 
plainly  declared  as  in  Both  v.  The  Buffalo ^  ^c,  B.  B.  Co.,  34 
N.  T.  548.  See,  also,  Marshall  v.  American  Express  Co.,  7 
Wis.  1 ;  Bichardson  v.  Goddard,  23  How.  U.  S.  28. 

It  may  not  be  possible  always  to  fix  the  exact  time  when 
the  carrier's  responsibility  as  insurer  ceases,  and  when  he 
becomes  a  mere  bailee  in  deposit  or  otherwise.  But  where, 
as  is  alleged  here,  the  consignee  has  notice  of  the  arri- 
val, and  the  carrier  is  ready  to  deliver,  it  seems  to  accord 
with  reason  as  well  as  authority  that  then  the  liability  as  car- 
rier ends.    34  N.  Y.,  supra;  Young  v.  Smithy  3  Dana,  91. 

It  is  urged,  however,  that  the  appellant  had,  upon  the 
trial,  the  full  benefit  of  all  th^facts  alleged  in  the  second 
paragraph  of  the  answer.  But  this  is  a  mistake.  Most  of 
the  facts  alleged  were  in  evidence,  it  is  true,  and  properly 
so  under  other  issues;  but  the  court  instructed  the  jury, 
that  "if  the  plaintifi^  to  whom  the  package  was  consigned, 
was  at  the  place  where  the  package  was  to  be  delivered^  the- 
next  day  after  its  arrival,  and  ready  to  receive  the  same,  it 
was  within  a  reasonable  time."  This  instruction  would 
effectually  deprive  the  appellant  of  the  benefit  of  the  facts. 


24  SUPKKME  COURT  OP  INDIANA. 

The  Adams  Express  Company  v.  DamelL 


It  told  the  jury  very  plainly  that  those  facts  did  not  relieve 
the  carrier  of  responsibility  as  insurer.  If  the  facts  as 
pleaded  were  sufficient,  then  the  instruction  was  obviously 
wrong. 

A  demurrer  to  the  fourth'  paragraph  of  the  reply  was 
overruled,  and  this  is  assigned  for  error.  This  paragraph 
was  addressed  to  the  third  paragraph  of  the  answer,  and  is 
a  good  argumentative  denial  thereof,  and  therefore  there 
was  no  error  in  overruling  the  demurrer  to  it.  It  contains 
other  matters  which  have  no  application  whatever  to  the 
defense  to  which  it  purports  to  be  a  reply,  but  seems  to 
have  been  rather  intended  to  apply  to  the  second  paragraph 
of  the  answer,  to  which,  as  we  have  seen,  a  demurrer  had 
been  sustained.  It  would  have  relieved  the  record  of  some 
confusion  and  redundancy  if  this  paragraph  of  the  reply 
had  been  stricken  out.  It  did  nobody  any  good,  and  has 
served  to  impair  the  pertinency  of  argument  here. 

Reversed,  and  remanded,  with  directions  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  to 
allow  both  parties  to  amend  their  pleadings. 

Gregory,  J.,  dissents  as  to  the  sufficiency  of  the  defense  as 
stated  in  the  second  paragraph  of  the  answer,  and  deems 
the  sixth  instruction  correct. 

T.  A.  SendricIcSy  0.  B.  Hordj  and  A.  W.  Hendricks^  for 
appellant. 

M.  M.  JSmjy  J.  W.  Gordon^  W.  March^  and  J5.  F.  Davis^ 
for  appellee. 
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McAlister  and  Others  t\  Butterfield  and  Others. 

Will. — Mistake. — Evidence, — Parol  evidence,^  or  eYJdence  dehors  the  will,  is 
not  admissible  to  correct  an  alleged  mistake  of  a  testator  which  is  not  ap- 
parent upon  the  lace  of  the  will. 

Same. — A  testator,  having  devised  certain  real  estate  to  his  widow  for  her  life 
and  directed  that  at  her  death  it  shoal d  be  sold  and  the  proceeds  divided 
equally  between  his  heirs,  and  bequeathed  his  personal  estate  to  be  equally- 
divided  between  his  lawful  heirs,  directed  that  the  remainder  of  his  real 
estate  be  sold  and  the  proceeds  '^equallj  divided  between  my  lawfUl  heirs, 
after  deducting  the  amounts  that  thefoHotoing  named  heirs  have  received:  *  *  * 
My  daughter  F.  has  received  $2,100;  J.  has  received  $1,600.  I  want  my 
heirs  to  be  made  equal,  and  the  remainder  of  my  estate  to  be  equally  di- 
vided between  my  heirs." 

Complaint  by  F.  and  J.  against  the  widow,  the  other  heirs  and  devisees, 
and  the  executor,  alleging,  that  the  testator  recited  and  charged  said  sums 
against  the  plaintiffs  erroneously,  through  mistake  and  inadvertence;  that, 
in  truth,  F.  had  received  only  $300,  and  J.  had  received  no  advancement 
whatever.  Prayer,  that  the  mistake  be  corrected,  and  that,  in  making  dis- 
tribution under  the  will,  the  advancement  charged  to  J.  bo  excluded,  and 
that  charged  to  F.  reduced  to  $300. 

Held,  that  the  matter  sought  to  be  contradicted  was  not  simply  the  recital  of 
a  fact  (although  if  merely  such  the  plaintiffs  would,  it  seemed,  have  been 
estopped  firom  denying  the  truth  of  the  recital),  but  also  a  limitation  upon 
the  interest  of  the  plainti£E^  in  the  estate  devised. 

Held,  also,  that  evidence  dehors  the  will  was  not  admissible  to  prove  the  alleged 
mistake.  • 

Held,  therefore,  that  the  complaint  was  bad  on  demurrer. 

APPEAL  from  the  Morgan  Common  Pleas. 

Suit  by  Freelove  McAlister  and  her  husband,  James  Mc- 
Alister, Joanna  Breedlove  and  her  husband,  Thomas  J. 
Breedlove,  said  Freelove  and  Joanna  being  daughters  of 
John  Butterfield,  Sen.,  deceased,  against  John  N".  Qregory, 
executor  of  the  last  will  of  said  decedent,  and  the  other 
heirs  and  devisees  of  said  John  Butterfield,  Sen. 

The  complaint  alleges,  that  the  decedent  died,  testate, 
seized  and  possessed  of  real  and  personal  estate  of  the  prob- 
able value  of  twenty-five  thousand  dollars,  and  leaving  sur- 
viving him  the  defendan^Amanda  Butterfield,(his  widowj 
and  the  plaintii&  and  other  defendants  (except  John  K.  Greg- 
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ory  who  is  the  executor  of  his  will),  his  children  and  heirs  at 
law;  that  by  his  will  the  deceased  devised  a  portion  of  his 
property  to  his  widow,  and  directed  his  executor  to  sell  the 
residue  and  divide  the  proceeds  thereof  equally  among  his 
children ;  that  in  a  recital  of  said  will,  wherein  the  deceased 
attempted  to  recite  sundry  advancements  made  to  his  chil- 
dren, he,  through  mistake  and  inadvertence,  erroneously  re- 
cited and  charged  against  the  plaintiff  Freelove  twenty-one 
hundred  dollars,  when  in  truth  and  fact  he  had  advanced  to 
her  the  sum  of  only  three  hundred  dollars,  and  against  the 
plaintiff  Joanna  sixteen  hundred  dollars,  when  in  truth  he 
had  made  to  her  no  advancement  whatever ;  that  said  execu- 
tor had  sold  and  converted  the  estate  into  money,  and  then 
had  in  his  hands  the  sum  of  twenty-five  thousand  dollars  for 
distribution,  and  was  about  to  settle  the  estate  and  pay  the 
legacies  in  accordance  with  the  terms  of  said  will,  thereby 
deducting  from  the  plaintiff  Freelove's  share  twenty-one 
hundred  dollars,  and  from  the  plaintiff'  Joanna's  share  six- 
teen hundred  dollars,  so  charged  against  them  by  mistake. 
Prayer,  that  the  mistake  in  the  will  be  corrected,  and  that 
Freelove  be  charged  with  an  advancement  of  only  three 
hundred  dollars,  and  Joanna  with  no  advancement  •what- 
ever. 

The  will  is  made  an  exhibit. 

The  first  clause  devises  certain  real  estate,  being  the 
homestead,  to  Amanda,  the  widow,  during  her  natural  life; 
and  by  the  third  clause,  the  land  devised  to  her  for  life  is 
directed  to  be  sold  at  her  death,  by  the  executor,  and  the 
proceeds  of  the  sale  equally  divided  between  the  heira  of 
the  decedent,  after  paying  the  costs  of  the  sale. 

The  fourth  clause  charges  the  personal  estate  with  the 
payment  of  all  the  testator's  debts  and  necessary  expendi- 
tures, and  directs  that  the  residue  be  equally  divided  be- 
tween his  lawful  heirs. 

The  fifth  clause  is  as  follows : 

"5th.  It  is  my  further  will  that  the  remainder  of  my  real 
estate  be  divided  into  four  equal  parts,  according  to  the  lines 
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by  which  it  is  now  divided,  and  said  lots  of  land  be  sold  at 
public  auction,  to  the  highest  bidder,  and  on  such  terms  as 
my  executor  or  administrator  thinks  best,  and  that  the 
proceeds  of  said  sale  be  equally  divided  between  my  lawful 
heirs,  after  deducting  the  amounts  that  the  following  named 
heirs  have  received :  My  son  Velorus  has  received  three 
hundred  dollars ;  my  son  Meraum  has  received  three  hun- 
dred and  seventy-five  dollars;  Luke  G.  has  received  three 
hundred  dollars;  Seymore  A.  has  received  three  hundred 
dollars,  also  two  hundred  dollars,  the  balance  due  me  on 
ten  acres  of  land  which  I  sold  him  for  four  hundred  dollars, 
in  the  year  1858,  making  in  all  five  hundred  dollars ;  my 
daughter  Preelove  has  received  twenty-one  hundred  dollars; 
Joanna  has  received  sixteen  hundred  dollars.  I  want  my 
heirs  to  be  made  equal,  and  the  remainder  of  my  estate  to 
be  equally  divided  between  my  heirs." 

The  court  sustained  a  demurrer  to  the  complaint,  on  the 
ground  that  the  facts  alleged  do  not  constitute  a  cause  of 
action,  and  rendered  final  judgment  for  the  defendants. 
The  plaintiffs  excepted,  and  appeal  to  this  court. 

Elliott,  C.  J. — The  error  assigned  is,  that  the  court  erred 
in  sustaining  the  demurrer  to  the  complaint. 

The  question  presented  in  the  case  arises  on  the  fifth 
clause  of  the  wiU,  in  which  the  testator  charges  his  daugh- 
ter Freelove  with  twenty-ono  hundred  dollars,  and  his 
daughter  Joanna  with  sixteen  hundred  dollars,  as  having 
been  received  by  them  from  him  prior  to  the  execution  of 
the  will.  It  is  alleged  in  the  complaint,  that  Freelove  had 
only  received  the  sum  of  three  hundred  dollars,  and  that 
Joanna  had  received  no  advancement  whatever.  The  ob- 
ject of  the  complaint  is  to  reform  the  will,  by  correcting 
the  alleged  mistake,  and  to  thereby  exclude  the  advance- 
ment charged  to  Joanna,  entirely,  and  reduce  that  charged 
to  Preelove  to  three  hundred  dollars,  in  making  the  distri- 
bution under  the  will. 

The  alleged  mistake  is  not  apparent  on  the  face  of  the 
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will,  nor  is  there  anything  obscure  or  ambigaons  in  its 
language  in  reference  to  the  several  amounts  so  advanced; 
on  the  contrary,  it  is  clear  and  positive.  Hence  the  mistake, 
if  any,  must  be  proved  by  parol  and  extrinsic  evidence,  de- 
hors the  will;  which  is  clearly  inadmissible. 

In  the  case  of  Mann  v.  Mann's  Executors^  1  Johns.  Ch. 
281,  Chancellor  Kent,  in  delivering  the  opinion,  said:  "It  is 
a  well  settled  rule,  that  seems  not  to  stand  in  need  of  much 
proof  or  illustration,  for  it  runs  through  all  the  books  from 
Cheynqfs  Case  down  to  this  day,  that  parol  evidence  cannot 
be  admitted  to  supply  or  contradict,  enlarge  or  vary,  the 
words  of  a  will,  nor  to  explain  the  intention  of  the  testa- 
tor, except  in  two  specified  cases:  1.  Where  there  is  a  la- 
tent ambiguity,  arising  dehors  the  will,  as  to  the  person  or 
subject  meant  to  be  described;  and,  2.  To  rebut  a  resulting 
trust.  All  the  cases  profess  to  proceed  on  one  or  the  other 
of  those  grounds." 

The  whole  question  is  quite  fully  discussed  in  the  10  th 
chapter  of  Redfield  on  Wills  (p.  498),  in  which  many  of 
the  adjudicated  cases,  both  English  and  American,  are  re- 
ferred to,  and  the  rule  is  stated  thus:  "It  seems  perfectly 
agreed,  that  parol  evidence  is  not  admissible,  to  supply  any 
omission  or  defect  in  a  will,  which  may  have  occurred 
through  mistake  or  inadvertence."  See,  also,  2  Phillipps 
Ev.  637. 

The  case  of  Jaclcson  v.  Payne's  Executors^  2  Met.  Ky.  567, 
was  very  similar  to  the  case  at  bar,  and  involved  precisely 
the  same  question.  There  the  residuary  clause  of  the  will 
was  as  follows:  "It  shall  be  equally  divided  between  my 
son  Remus,  and  my  daughters  Eliza  Estill,  Anna  Jackson, 
and  Lydia  Taylor,  subject  to  the  limitations,  conditions, 
and  trusts  hereinafter  provided."  The  will  contained  this 
further  clause:  "I  have  made  advances  to  those  four  chil- 
dren, which  advances  I  deem  about  equal."  Jackson 
purchased  a  tract  of  land,  at  a  sale  thereof  by  the  execu- 
tors of  the  testator,  and,  when  sued  for  an  instalment  of  the 
purchase  money,  set  up  in  his  answer,  that  the  testator  by 
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his  will  "contemplated  and  intended  an  equal  distribution 
of  his  estate  among  all  his  children,  but  through  inadvert- 
ence and  mistake  in  estimates  of  amounts  advanced,  his 
will,  if  literally  carried  out,  would  leave  defendant's  wife, 
Anna,  who  is  one  of  the  testator's  children,  with  less  than 
any  of  his  other  children  to  the  amount  of  at  least  seven 
thousand  five  hundred  dollars."  Other  facts  were  alleged 
to  show  how  the  error  had  occurred,  Ac.  It  was  held,  that 
the  express  terms  of  the  will  could  not  be  contradicted  or 
explained  by  parol  testimony,  and  that  a  court  of  equity 
had  no  power  to  alter  or  modify  it.  In  discussing  the  ques- 
tion it  is  said,  in  the  opinion  of  the  court,  that  "the  general 
rule  is,  that  parol  evidence  of  the  intention  of  a  testator  is 
inadmissible  for  the  purpose  of  explaining,  contradicting, 
or  adding  to  the  contents  of  a  will;  but  that  its  language 
must  be  interpreted  according  to  its  proper  signification,  or 
with  as  near  an  approach  thereto  as  the  body  of  the  instru- 
ment, and  the  state  of  the  circumstances  existing  at  the 
time  of  its  execution,  will  admit  of.  The  doctrine  is,  that 
courts  of  equity  have  jurisdiction  to  correct  mistakes  when 
they  are  apparent  upon  the  face  of  the  will,  but  the  mistake 
must  be  apparent  on  the  face  of  the  will,  or  must  be  one  that 
may  be  made  out  by  a  proper  construction  of  its  terms, 
otherwise  there  can  be  no  relief.  Parol  evidence^^  or  evi- 
dence dehors  the  will,  is  not  admissible  to  vary  or  control 
the  terms  of  the  will>  although  it  is  admissible  to  remove  a 
latent  ambiguity."  See,  also.  Brown  v.  Thomdikej  15  Pick. 
888;  Sondes  Appeal,  81  Conn.  183;  Hiscoclcs  v.  Hiscocks,  6  M, 
&W.  862;  Newburgh  y.  Newburgh,  5  Madd.  864;  Miller  y. 
Travers,  8  Bing.  244;  Wdston's  Lessee  v.  White,  5  Md.  297; 
Judy  V.  WilliamSy  2  Ind.  449. 

But  it  is  claimed,  that  the  statement  in  the  will,  of  the 
amounts  received  by  the  appellants,  can  only  be  regarded 
as  the  recital  of  a  fact,  and  that  such  a  recital  is  only  prima 
facie  evidence  of  the  fact  recited,  and  may  be  disproved  by 
evidence  aliunde.  If  the  charge  in  the  will  of  advance- 
ments to  the  appellants  were  merely  the  recital  of  a  fact,  as 
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it  is  claimed,  still,  as  the  appellants  claim  under  the  will, 
they  would,  it  seems,  be  estopped  from  denying  the  truth 
of  the  recital. 

In  Denn  v.  Comdlj  3  Johns.  Cas.  174,  the  will  of  the 
testator  contained  the  following  clause:  "And  whereas  I 
have  conveyed  to  my  son  Cadwallader  my  lands  in  Golden- 
ham,  and  to  my  son  David,  my  lands  in  the  township  of 
Flushing,  I  give  and  devise  all  my  remaining  lands  to  my  sons 
Cadwallader  and  David,  and  to  my  daughter,"  &c.  It  was 
held  by  Chancellor  Kent,  that  the  heir  of  the  testator  was 
estopped  to  deny  that  the  premises  referred  to  in  the  recital 
were  conveyed  to  David;  that  it  was  an  act  of  the  ancestor 
to  whom  the  heir  was  a  privy,  and  he  was  therefore  es- 
topped to  deny  its  truth.  See,  also,  Washb.  Real  Prop.  b. 
8.  ch.  2,  §  6,  29. 

But  here  the  matter  sought  to  bo  contradicted  cannot  be 
regarded  simply  as  the  recital  of  an  independent  fact.  It 
is  more;  it  charges  the  appellants  with  certain  sums  received 
by  them  from  the  testator,  and  thereby  limits  the  interest 
in  the  estate  devised  to  them,  and  lessens  the  amount  that 
would  otherwise  have  been  given  to  and  received  by  them 
on  distribution.  It  is  a  limitation  upon  the  interest  of  the 
appellants  in  the  estate  devised. 

This  they  seek  to  remove  by  evidence  dehors  the  will^ 
to    thereby   increase  their  interest  in  the  estate  devised. 
Such  evidence  would  bo  a  clear  violation  of  the  rules  already 
stated. 

In  argument,  much  stress  is  placed  on  the  concluding 
words  of  the  clause,  viz:  "I  want  my  heirs  to  be  made 
equal,  and  the  remainder  of  my  estate  to  be  equally  divided 
between  my  heirs."  Construing  the  whole  clause  together, 
it  is  clear  that  it  was  the  intention  of  the  testator  that,  in 
the  distribution  of  his  estate,  the  advancements  charged 
should  bo  taken  into  the  account,  and  the  fund  arising  from 
the  sale  of  the  lands  should  be  so  distributed  as,  when 
taken  in  connection  with  the  amounts  charged  as  having 
been  advanced  to  a  part  of  the  heirs,  would  make  them  all 
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equal.  A  preceding  part  of  the  clause,  after  providing  for 
the  sale  of  the  lands,  directs  that  the  "proceeds  of  said  sale 
be  equally  divided  between  my  lawful  heirs,  after  deducting 
the  amount  that  the  following  named  heirs  have  received.'* 
This  language,  if  literally  construed,  would  not  make  the 
heirs  equal,  which  was  the  evident  intention  of  the  testator, 
but  the  language  used  did  not  clearly  express  that  intention ; 
and  hence  the  concluding  words,  which  were,  doubtless, 
intended  to  explain  what  was  meant  by  the  words  previous- 
ly used,  "after  deducting  the  amount  that  the  following 
named  heirs  have  received;"  and  such  is  clearly  the  effect 
of  the  concluding  words  of  the  clause. 

The  court  did  right  in  sustaining  the  demurrer  to  the 
compMnt. 

The  judgment  is  affirmed,  with  costs. 

C.  F.  McNuit  and  A.  Unnis^  for  appellants. 

S.  Claypool  and  F.  P.  A.  PhelpSj  for  appellees. 


Mathews  v.  Eitenour  and  Another. 

COHTBACT. — ComideraHon. — Promiie  for  Benefit  of  Third  Person. — Where  a 
defendant-surety  in  a  judgment  \rhich  he  is  in  danger  of  being  compeUed 
to  pay  (it  being  a  Uen  on  land  belonging  to  hinii  and  the  principal  defend- 
ant being  insolvent),  agrees  to  give  up  as  canceled  and  satisfied  a  note  which 
he  holds  against  the  principal  defendant,  if  the  jndgment-plaintiff  will  ac- 
cept sach  other  surety  as  the  principal  defendant  can  procure,  and  will  re- 
lease and  satisfy  the  judgment  as  to  such  defendant-surety,  and,  thereupon, 
the  plaintiff  enters  satisfaction  of  the  judgment  and  accepts  other  personal 
security  procured  by  the  principal  debtor;  there  is  a  valuable  consideration 
moving  to  the  defendant-surety  from  the  judgment-plaintiff,  and  also  from 
the  new  surety;  and  the  principal  defendant,  not  a  party  to  the  agreement, 
may,  whether  it  be  made  with  the  judgment-plaintiff  or  with  the  new 
surety,  if  it  bo  intended  for  his  benefit,  but  not  otherwise,  avaU  himself  of 
it  in  an  action  against  him  on  the  note  by  such  defendant-surety. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 
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Gregory,  J. — Suit  by  Anthony  Ritenour  against  Mathews 
on  two  promissory  notes.  The  questions  presented  by 
counsel  arise  on  the  third  and  sixth  paragraphs  of  the 
amended  answer. 

The  third  paragraph  avers,  that  in  April,  1862,  one  Clem- 
ent G.  Jones  recovered  a  judgment  in  the  Warren  Circuit 
Court  against  the  defendant,  the  plaintiff,  and  one  William 
Bitenour,  on  a  promissory  note  executed  by  Mathews  as 
principal  and  Anthony  and  William  Bitenour  as  sureties;  that 
the  judgment  was  $1,969.20  and  costs;  that  before  and  at  the 
time  the  judgment  was  rendered,  Mathews  was  in  insolvent 
and  embarrassed  circumstances  and  unable  to  pay  his  debts; 
that  the  sureties  were  in  danger  of  being  compelled  to  pay 
the  judgment;  that  the  plaintiff,  Bitenour,  owned  a  large  body 
of  land  in  Warren  county  upon  which  the  judgment  was  a 
lien;  that  he  was  anxious  to  be  relieved,  released,  and  dis- 
charged from  liability  on  the  judgment;  and  to  that  end,  he 
agreed  with  Jones  that  if  the  latter  would  accept  such  oth- 
er sureties  as  the  defendant,  Mathews,  could  procure,  and 
release  him  (the  plaintiff)  from  liability  on  the  judgment, 
whereby  his  land  would  be  unincumbered,  then,  and  in 
that  case,  he,  the  plaintiff^  would  give  up  to  the  defend- 
ant as  canceled  and  satisfied  the  notes  in  suit,  and  would 
release  and  discharge  Mathews  from  liability  thereon ;  that, 
in  pursuance  of  the  agreement,  the  defendant  did  procure 
other  personal  security  which  Jones  accepted,  and  the  lat- 
ter thereupon  entered  a  full  release  and  satisfaction  of  the 
judgment;  that  the  agreement  was  meant  and  intended  for 
the  benefit  of  the  defendant,  Mathews.  Prayer,  that  the 
notes  be  canceled  and  surrendered,  and  for  general  relief. 

The  sixth  paragraph  avers  a  like  agreement  between  the 
plaintiff  and  one  Benjamin  Judy  and  one  James  H.  Keys, 
who  became  the  new  sureties  to  Jones  for  the  amount  of  his 
judgment;  but  this  paragraph  omits  the  averment  that  the 
agreement  was  meant  and  intended  for  the  benefit  of  Math- 
ews. 
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Separate  demurrers  were  auetained  to  each  of  these  par- 
agraphsy  to  which  the  appellant  excepted. 

Ther«  are  two  objections  urged  to  the  sufficiency  of  these 
paragraphs.  The  first  is,  that  there  is  no  consideration  for 
the  agreement;  the  other  is,  that  Mathews  cannot  avail  him- 
self of  it  because  he  was  not  a  party  to  it. 

Valuable  considerations  are  those  which  confer  some  ben- 
efit upon  the  party  by  whom  the  promise  is  made,  or  upon ' 
a  third  party  at  his  instance  or  request,  or  from  which  some 
detriment  is  sustained,  at  the  instance  of  the  party  promis- 
ing, by  the  party  in  whose  favor  the  promise  is  made.  Riten- 
our was  benefited  by  being  released  from  the  judgment;. 
Jones  gave  up  his  judgment;  Judy  and  Keys  incurred  liabil- 
ity by  becoming  sureties  for  Mathews  to  Jones.    It  is  very 
clear  that  there  was  a  valuable  consideration  for  the  agree- 
ment. 

The  next  question  is  one  of  more  difficulty.  As  Mathews* 
was  in  embarrassed  circumstances,  both  Jones  and  the  new 
sureties  had  an  interest  in  removing  his  liability  to  Riten- 
our on  the  note  in  suit;  and  it  is  clear  to  our  minds  that< 
Jones  could  have  a  specific  performance  of  the  contract 
with  him.  It  is  equally  clear  that  Judy  and  Keys  could  1 
have  a  like  performance  of  the  contract  with  them.  But  ■ 
the  question  whether  Mathews  can  avail  himself  of  this  con- 
tract must  turn  on  the  alleged  fact  of  its  having  been  meant: 
and  intended  for  his  benefit. 

It  is  competent  for  the  friends  of  one  in  embarrassed  cir-- 
cumstances  to  compound  his  debts,  and  such  transactions » 
have  always  been  upheld  by  the  courts.     Mathews  owed 
two  debts — one  to  Jones,  and  the  other  to  Ritenour;  he  was- 
embarrassed;  he  could  perhaps  pay  the  one  if  he  were  re- 
leased from  the  other;  there  is  nothing  in  the  law  which 
prohibits  the  making  of  a  valid  contract  by  which  such  a 
result  would  be  reached. 

Gwaltney  v.  Wheeler,  26  Ind.  415,  is  very  much  in  point. 
In  that  case,  Mrs.  Wheeler  sustained  an  action  on  an  agree- 
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ment  made  for  her  benefit  in  a  contract  between  Gwaltney 
on  the  one  side,  and  Beitz  and  Haney  on  the  other.  It  is 
said  by  the  judge  speaking  for  the  court,  "Here  is  a  prom- 
ise in  favor  of  Mrs.  Wheeler,  on  a  suf&cient  consideration, 
moving  from  Heitz  and  Haney,  on  the  one  side,  to  the  de- 
fendant on  the  other.  She  is  entitled  to  the  benefit  of  such 
promise,  and  may  sue  in  equity  for  a  breach  thereof."  See, 
also,  Davii  v.  Callowayj  80  Ind.  112;  Gross  v.  Truesdale^  28 
ixxL  44. 

The  sixth  paragraph  is  bad  for  the  want  of  the  averment 
that  the  agreement  was  meant  and  intended  for  the  benefit 
of  Mathews. 

The  court  erred  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  amended  answer  of  the  appellant.  . 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  direction  to  overrule  the  demurrer  to  the  third 
paragraph  of  the  amended  answer,  and  for  further  pro- 
ceedings. 

J.  H.  Brown  and  TT.  G,  Wilson^  for  appellant. 
J.  McCabCy  for  appellee. 


Troost  i\  Davis,  Sherifl[^  and  Othere. 

IPsACTicE. — Code, — Law  and  Equity, — Under  our  code,  the  same  protection  to 
equitable  rights  may  be  invoked  against  a  party  seeking  to  enforce  a  right 
under  a  legal  form  as  if  such  party  were  proceeding  under  equity  forms. 

'HoRTQAGE. — Subrogation, —  Improvements. — ^Where  mortaged  real  estate  has 
been  sold  and  conveyed  by  the  mortgagor  to  the  mortgagee  or  his  assignee, 
there  being  a  junior  judgment^Ilen  thereon,  and  the  vendee  of  such  purchaser, 
without  actual  notice  of  such  judgment-lien,  has  expended  money  in  valu- 
able permanent  improvements,  without  which  the  value  of  the  property 
would  not  exceed  the  mortgage;  though  the  judgment-plaintiff  has  a  com- 
.pletc  legal  remedy  to  enforce. his  lien  by  execution,  yet,  upon  the  applica- 
ition  of  such  vendee,  the  execution-plaintiff  will  be  required  to  exercise  his 
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legal  right  subject  to  the  equitable  right  of  the  vendee,  for  whom  the  mort- 
gage will  be  kept  on  foot,  and  to  whom  the  value  of  the  improvements  will 
be  allowed — ^the  court,  in  taking  account,  charging  the  vendee  with  the 
value  of  the  rents  of  the  property,  as  it  would  have  been  without  such  im- 
provements, for  the  time  it  has  been  held  by  him. 

APPEAL  from  the  Cass  Circuit  Court. 

Ray,  J. — The  facts  in  this  case  are  very  simple,  but  their 
application  involves  an  interesting  question  of  law. 

Frendenberger,  in  1864,  bought  a  lot  in  the  city  of  Lo- 
gansport,  from  Mary  A.  Smith,  paying  four  hundred  dol- 
lars cash,  and  executing  a  mortgage  for  twelve  hundred  dol- 
lars, the  remaining  purchase -money.  Mrs.  Smith,  in  July, 
1867,  assigned  the  mortgage  to  Allen  Bichardson.  In  1865, 
Frendenberger  improved  the  property  and  in  said  improve- 
ment incurred  a  debt  of  thirteen  hundred  dollars,  for  which 
he  gave  a  second  mortgage  to  said  Richardson.  Both  mort- 
gages were  duly  recorded.  Prior  to  1867,  two  hundred  dol- 
lars of  taxes  accrued  and  became  a  lien  upon  said  property. 
In  March,  1867,  Levy  and  others  recovered  a  judgment 
against  Frendenberger  for  nine  hundred  and  twenty-five  dol- 
lars. In  September,  1867,  Richardson  instituted,  in  the  Cass 
Circuit  Court,  a  foreclosure  suit  upon  his  two  above  described 
mortgages.  After  service  of  process,  and  periSing  said  suit, 
and  to  avoid  the  costs  and  expense  thereof,  he  having  no 
means  wherewith  to  pay,  Frendenberger  reconveyed  the 
property  to  Richardson.  This  deed  was  dated  September 
27th,  1867,  and  the  same  day  Richardson  conveyed  to  Troost 
who  purchased  the  property  in  good  faith,  and  immediately 
thereafter  improved  the  same,  to  the  extent  of  twenty-five 
hundred  dollars,  in  a  permanent  brick  structure,  Troost 
paid  sixteen  hundred  dollars  to  Richardson  fox  the  property, 
which,  at  that  time,  was  its  full  value.  At  the  time  of  said 
conveyance,  the  taxes,  the  mortgage  for  the  purchase-mon- 
ey, and  the  improvement  mortgage,  all  of  which  were  prior 
liens  to  the  Levy  judgment,  amounted  to  nearly  twenty-six 
hundred  dollars. 

This  suit  was  brought  by  Troost,  on  the  18th  of  Decern- 
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ber,  1867,  setting  forth  the  above  factd^and  alleging,  that  since 
his  said  purchase  and  improvement,  Levy  and  his  co-part- 
ners had  issued  an  execution,  and  said  entire  property  was 
levied  upon  thereunder,  and  the  same  was  advertised  by 
the  sherift'  (who  was  made  a  party  in  the  bill),  for  public 
sale  December  28th,  1867;  and  praying  that  an  account  be 
taken  of  the  property  and  its  value  September  27th,  1867, 
the  date  of  his  purchase,  and  if  found  to  be  greater  than 
the  prior  liens,  then  offering  to  bring  the  same  into  court, 
in  cash,  to  bo  applied  to  the  payment  of  said  judgment; 
and,  pending  said  acconnt,  praying  that  said  sheriff's  sale 
be  enjoined. 

To  this  complaint  the  defendants  filed  a  general  demur- 
rer,  and  the  same  was  sustained,  and  the  bill  dismissed  for 
want  of  equity,  and  plaintiff'  charged  with  the  costs  of  the 
application. 

This  demurrer  presents  the  sole  question  in  the  record. 
Did  the  court  err  in  sustauiing  it? 

That,  for  the  purpose  of  protecting  the  equities  of  Trooet, 
the  mortgages  held  by  Richardson  will  be  kept  on  foot,  un- 
less extinguished  by  Richardson's  purchase  of  the  lot,  can- 
not be  regarded  as  an  open  question  in  this  State. 

In  the  case  of  Feet  v.  Beers,  4  Ind.  46,  this  point  is  settled. 
Peet  recovered  a  judgment  at  law  in  the  Noble  Circuit 
Court  against  one  Nimmons.  At  the  date  of  the  recov- 
ery the  judgment-debtor  owned  no  real  estate.  He  subse- 
quently purchased  a  tract  of  land  in  Noble  county,  and 
simultaneously  executed  a  mortgage  on  the  premises  to  the 
vendor,  to  secure  the  remainder  of  the  purchase-money. 
The  Peet  judgment  was  still  unpaid.  Nimmons  sold  the 
land  to  Beers,  who,  as  part  of  the  consideration,  assumed 
the  payment  of  the  mortgage-lien;  the  remainder  he  paid 
to  his  vendor.  Beers,  in  ignorance,  as  he  alleged,  of  the 
Peet  judgment,  paid  oft'  the  mortgage  to  Nimmons'  vendor. 
Execution  was  issued  in  favor  of  Peet  and  levied  on  the 
land.  Beers  filed  his  bill  in  chancery  and  prayed  that  he 
might  be  subrogated  to  the  right  of  the  mortgagee  whose 
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prior  lien  he  had  discharged.  The  court  sustained  his  bilL 
In  affirming  the  ruling,  this  court,  after  citing  authority, 
use  this  language:  "All  that  could  have  been  levied  upon, 
had  Nimmons  still  held  the  land,  is  yet  subject  to  Peet's 
excution.  He  is  restricted  in  his  levy  to  the  interest  of 
Nimmons,  the  j  udgment-debtor,  in  the  property.  So  that  the 
injunction  cuts  him  off  from  no  security  which  he  ever 
had  any  right  to  claim.  We  therefore  conclude  that,  as 
against  Peet,  Beers  is  entitled  to  be  subrogated  to  all  the 
rights  and  equities  of  the  vendor  whose  lien  he  has  paid." 

It  remains  to  inquire  whether  the  mortgages  held  by 
Kichardson  were  extinguished  when  h^  became  the  owner 
of  the  legal  title  and  on  the  same  day  executed  the  deed 
for  the  land  to  Troost. 

The  clear  weight  of  the  authorities  is,  that  merger  never 
takes  place  except  where  the  legal  and  equitable  estates 
unite  in  the  same  person;  and  not  even  then  when  it  is  the 
clear  intent  of  all  parties  in  interest  that  it  shall  not  take 
place ;  and  such  intent  is  indicated  by  the  taking  of  an  assign- 
ment of  the  mortgage  in  place  of  a  satisfaction  of  the  same. 
MicklesY.  Tovmsendy  18  N.  Y,  575;  Champney^  Administra- 
iOTy  X.  Coope,  32  N.  Y.  543;  Bascom  v.  Smithy  34  N.  Y.  820. 

In  the  case  of  Thompson  v.  Chandlery  7  Maine,  818,  it  was 
held,  that  if  the  purchaser  of  an  equity  of  redemption  takes 
an  assignment  of  the  mortgage,  this  shall  not  operate  to 
extinguish  the  mortgage,  if  it  be  for  the  interest  of  the 
assignee  to  uphold  it. 

In  Wells  V,  Morse,  11  Ver.  9,'this  language  is  used: 
"This  court  will  keep  the  mortgage  on  foot,  if  necessary  for 
the  purpose  of  justice,  although  the  interest  of  the  mort- 
gagee and  the  equity  of  redemption  unite  in  the  same  per- 
son." 

The  same  rule  is  also  announced  in  Hotce  v.  Woodriiffy  12 
Ind.  214. 

In  GUdeweU  v.  Spaughy  26  Ind.  819,  we  adopted  the  lan- 
guage used  by  Chancellor  Walworth  in  Keirsted  v.  Avery y 
that  "it  is  now  settled  that  a  judgment-lien,  being  merely 
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a  general  lien  on  the  land  of  the  debtor,  is  Bubject  to  every 
equity  which  existed  against  the  land  in  the  hands  of  the 
judgment-debtor  at  the  time  of  the  docketing  of  the  judg- 
ment. And  the  court  of  chancery  will  protect  the  equita- 
ble rights  of  third  persons  against  the  legal  lien,  and  will 
limit  that  lien  to  the  actual  interest  which  the  judgment- 
debtor  has  in  the  estate,"  That  interest,  at  the  date  of  the 
docketing  of  the  judgment  in  this  case,  was  subject  to  the 
lien  of  the  mortgage  executed  to  Mrs.  Smith  for  the  pur- 
chase-money, and  to  the  mortgage  to  Richardson  for  the 
improvements.  It  must  remain  so.  The  amount  of  the 
mortgage  debts  at  the  date  of  the  sale  to  Troost  was  some 
twenty-six  hundred  dollars;  the  value  of  the  lot  was  ooly 
sixteen  hundred  dollars.  If  Troost  had  at  that  time  brought 
this  action,  he  could  have  extinguished  the  judgment-lien 
by  a  sale  uuder  the  mortgage.  But  having  no  actual  notice 
of  the  judgment,  he  went  on  in  good  faith,  believing  the 
property  free  of  incumbrance,  and  erected  valuable  improve- 
ments worth  twenty-five  hundred  dollars.  Shall  the  judg- 
ment-creditor have  the  benefit  of  this  increased  value  given 
to  the  property,  or  will  equity  protect  the  purchaser? 

As  between  the  parties,  the  execution  of  the  deed  to 
Richardson,  pending  his  foreclosure  proceedings,  was  equiv- 
alent to  a  foreclosure  and  sale, and  purchase  by  Richardson. 
The  right  of  the  judgment  creditors  to  redeem,  however, 
was  not  affected.  Richardson  and,  as  his  assignee,  Troost, 
were  in  possession  as  though  under  a  foreclosure  to  which 
junior  creditors  had  not  been  made  parties. 

The  rule  undoubtedly  is,  in  states  where  the  distinction 
between  the  forms  and  actions  at  law  and  suits  in  equity 
still  exist,  that  if  a  i>arty  can  enforce  his  lien  at  law,  a  court 
of  equity  will  not  interfere  or  relieve  a  purchaser  or  bona 
fide  possessor,  on  account  of  mojicy  laid  out^in  repairs  or 
improvements,  but  if  resort  must  be  had  to  a  court  of  equi- 
ty to  secure  the  relief,  as  in  case  of  redemption,  then  equity 
will  only  grant  the  relief  upon  equitable  terms,  and  will  re- 
quire the  payment  of  all  expenditures  for  improvements 
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which  add  value  to  the  premises.  Story  Eq.  §§  1237, 
1238.    • 

But  in  our  State,  where  the  "distinction  between  actions 
at  law  and  suits  in  equity  and  the  forms  of  all  such  actions 
and  suits  are  abolished/'  and  where  an  equitable  defense 
may  be  set  up  to  a  legal  claim,  it  seems  inconsistent  to 
assert,  that  because  a  party  is  enforcing  a  right  under  a  legal 
form,  equity  will  not  give  the  same  protection  to  equi- 
table rights  that  they  would  receive  if  the  proceeding  was 
under  equity  forms.  All  these  distinctions  in  forms,  as  well 
as  actions  and  suits,  are  abolished;  and  equity  can  be  invoked 
under  all  circumstances  where  an  equitable  right  calls  for 
protection  or  enforcement. 

Thus,  although  the  execution-plaintiffi,  have  a  complete 
legal  remedy  to  enforce  their  lien,  yet  upon  the  application 
of  the  mortgagee  who  has  become  the  purchaser  of  the 
real  estate  subject  to  such  lien,  and,  without  actual  notice  of 
such  incumbrance,  expended  money  in  valuable  permanent 
improvements,  where  without  such  improvements  the  value 
of  the  property  would  not  exceed  the  mortgages,  equity  will 
compel  the  execution-plaintiffs  to  exercise  their  legal  rights 
subject  to  the  equitable  right  of  the  purchaser. 

What,  then,  are  his  equitable  rights  in  regard  to  the  im- 
provements of  a  permanent  character,  as  against  the  judg- 
ment-creditor having  a  lien  on  the  land? 

In  the  case  of  WetmorCy  Executor^  v.  Roherts,  10,  How.  Pr. 
51,  the  Supreme  Court  of  New  York  held,  that  where  an 
assignee  of  a  junior  mortgage,  whose  assignment  was  re- 
corded, was  not  notified  of  a  statute  foreclosure  and  sale 
under  a  prior  mortgage,  he  had  a  right  to  redeem.  But, 
it  appearing  that  at  the  time  of  such  sale  the  interest  of 
the  assignee  was  not  worth  anything,  and  that  the  purchaser 
purchased  in  good  faith,  supposing  he  was  getting  a  good 
title  in  fee  to  the  premises,  and  went  on  and  made  valuable 
improvements;  in  an  action  by  the  assignee  for  a  foreclosure 
of  his  junior  mortgage  and  sale  of  the  premises,  it  was  held, 
that  the  value  at  the  time  of  this  latter  sale,  of  the  perma«^ 
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nent  improvements  so  made  upon  said  premises  must  be 
deducted;  out  of  which  sums  the  mortgagees  of  the  pur- 
chaser who  made  the  improvements,  and  other  liens  created 
by  such  purchaser,  were  to  be  paid,  according  to  their  pri- 
ority, and  the  balance,  if  any,  paid  to  the  original  purchaser, 
the  remainder,  if  any,  after  such  deduction,  to  be  applied 
to  the  junior  mortgage  assignee  and  his  costs. 

In  the  case  of  Micklea  v.  DiUayej  17  N.  Y.  80,  the  Court  of 
Appeals  expressly  approve  the  decision  in  Wetmore  v.  Hoberts^ 
supra,  and  they  also  hold,  that  where  valuable  and  permanent 
improvements  have  been  made  in  good  faith,  by  a  person 
standing  upon  the  legal  footing  of  a  mortgagee  in  possession, 
but  who  supposed  himself  to  have  acquired  the  absolute 
title,  and  such  mistake  was  favored  by  the  omission  of  the 
mortgagor,  for  several  years  before  and  after  the  improve- 
ments, to  assert  any  interest  in  the  premises,  the  mortgagor, 
on  asking  the  aid  of  equity  to  redeem,  will  be  compelled  to 
Allow  the  value  of  the  improvements,  though  exceediug  the 
rents  and  profits  received. 

In  Benedict  v.  OilmaUy  4  Paige  Ch.  58,  the  plaintiffs  had 
purchased  under  a  statute  foreclosure  which  did  not  cut  off 
the  rights  of  judgment -creditors  whose  liens  were  subse- 
quent to  the  mortgage,  and  he  had  taken  possession  and 
had  made  permanent  improvements  in  ignorance  of  the  ex- 
istence of  certain  judgments  in  the  hands  of  the  defendants. 
He  filed  a  bill  claiming  a  strict  foreclosure  unless  the  defend- 
ants would  pay  up  the  mortgage  and  the  value  of  the  im- 
provements, and  this  was  decreed. 

Judge  Story,  indeed,  states  the  doctrine  broadly,  that 
where  the  party  making  the  improvements  has  acted  bona 
fde  and  innocently,  and  there  has  been  a  substantial  benefit 
conferred  on  the  owner,  he  ought  to  pay  for  such  benefit. 
Story  Eq.  §  1237. 

The  case  before  us  is  a  strong  one  for  the  appellant.  But 
for  the  improvements,  the  creditor  could  not  secure  any- 
thing by  his  hen,  and  he  now  seeks  to  avail  himself  of  the 
money  expended  in  good  faith  by  an  innocent  party,  to  se- 
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cure  his  debt.  We  think  the  demurrer  should  have  been 
overruled.  If  on  the  final  trial  the  averments  of  the  com- 
plaint shall  be  sustained,  the  court  should  determine  the 
amount  of  increased  value  added  to  the  property  by  the 
improvements  made  in  good  faith,  and  add  thereto  the 
amount  of  the  mortgages  and  taxes,  and  charge  the  plaint- 
iff with  the  value  of  the  rent  of  the  property,  as  it  would 
have  been  without  the  improvements,  for  the  time  held 
by  him,  and  then  order  a  sale  of  the  property,  paying  out 
of  the  proceeds  the  sum  found  due  the  plaintiff,  and  ap- 
plying any  balance  to  discharge  the  judgment  and  costs, 
and  paying  over  the  residue,  if  any,  to  the  plaintiff.  K  no 
bid  shall  be  made  for  the  property  exceeding  the  sum  ascer- 
tained as  due  the  plaintiff,  the  property  should  be  struck  off 
to  him,  and  a  deed  ordered,  free  from  the  lien  of  the  judg- 
ment. 

The  case  is  reversed,  and  remanded  for  further  proceed- 
ings.    Costs  here. 

D.  P.  Baldwin^  for  appellant. 

S,  T.  MeConnell  and  M.  Winfiddj  for  appellees. 


Qaylord  and  Others  v.  Dodgb. 

Widow. — liiffhU  in  Biuband$  Seal  EsiaU^The  rights  of  a  surviving  wife 
in  the  real  estate  of  her  husband  are,  in  this  State,  those  created  by  statute 
alone. 

Same. — Trust — Descent. — A.  purchased  from  B.  certain  real  estate,  for  which 
he  paid  in  money  and  in  other  land  in  the  conveyance  of  which  to  B.  the 
wife  of  A.  joined  with  her  husband.  At  A.'s  request,  and  without  the 
knowledge  or  consent  of  his  wife,  who  supposed  that  the  entire  property  so 
bought  from  B.  was  conveyed  to  her  husband,  a  portion  of  it  was  conveyed 
by  B.,  by  deed  absolute  on  its  face,  to  C,  a  son  of  A.  by  a  former  marriage, 
and  the  deed  was  delivered  by  B.  to  A.  Nothing  of  the  transaction  waa 
known  by  CtUl  he  received,  in  due  course  of  mail,  at  his  place  of  residence 
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in  another  state,  a  letter  written  to  him  bj  A.  on  the  day  of  the  conveyance, 
informing  him  of  the  purchase  and  of  the  making  of  the  deed  to  him  as  afore- 
said, and  that  A.  wonld  want  a  deed  from  C,  in  a  few  days,  to  the  children  of 

E.  and  F^  daughters  of  A.  by  said  former  marriage ;  that  A.  wonld  send  a 
deed  for  C.  to  sign  in  a  few  days;  that  the  property  was  then  in  C.'s  name, 
and  that  A.  wished  C.  to  tell  the  wife  of  the  latter  how  it  was  situated  then, 
so  that  she  would  know  all  about  it  if  G.  should  be  taken  away ;  and  if  A. 
should,  he  wished  the  property  so  deeded  to  0.  to  be  made  over  to  said  chil- 
dren, the  rents  and  profits  to  be  paid  them  yearly  for  their  support,  and 
when  they  should  become  twenty-one  years  old,  "  to  hare  the  property  in 
fee  simple,  to  bo  disposed  of  6S  they  please;''  that  A.  thought  he  had  bought 
the  B.  property  very  low;  that  it  cost  B.  a  certain  sum,  "and  os  property  is 
advancing,  it  must  bring  that  again,  but  I  shall  not  sell  it,  as  it  is  in  a  good 
location, and  will  let  the  children  have  it;"  and  requesting  C.  to  not  let  any 
one  know  but  that  he  (0.)  had  paid  for  half  the  B.  property.  C.  immedi- 
ately answered  A.  by  letter,  acknowledging  the  receipt  of  the  letter  from 
A.,  and  saying  that  0.  had  told  his  wife  about  the  arrangement  A.  proposed 
making  in  case  G.  should  be  taken  away,  and  that  she  would  follow  the  in- 
junction of  A.'d  letter,  in  that  event.  G.  and  his  said  wife  had  no  children. 
Subsequently,  without  consideration,  at  A.'s  request,  G.  and  his  said  wife  con- 
veyed said  real  estate  to  A.  for  life,  then  in  separate  parcels,  to  E.  and  F.  for 
life,  remainders  in  fee  simple  to  said  children  of  E.  and  F.  After  the  execution 
of  the  deed  Arom  B.,  A.  made  expensive  improvements  on  the  land  so  con- 
vcyed  to  G.,  collected  rents,  and  paid  taxes  and  assessments  of  all  kinds. 
A.  died,  intestate,  leaving  his  said  wife  and  issue  by  her  surviving  him. 

ffeld,  that  no  use  or  trust  resulted  in  favor  of  A.  from  said  conveyance  of  D. 
to  G.,  and  that  said  letters  did  not  create  a  trust  in  favor  of  A.  or  confer  on 
him  the  right  to  the  use,  control,  or  disposition  of  the  property  conveyed  to 
G.,  but  that  said  letters  did  create  a  trust  in  favor  of  the  children  of  E.  and 

F.  which  a  court  of  equity  would  have  enforced. 

Jlddf  also,  that  the  variation  in  the  agreement  between  A.  and  G.  did  not 
affect  the  rights  of  A.'s  surviving  wife. 

Heldj  also,  that  no  interest  in  the  real  estate  so  conveyed  to  and  by  G.  de- 
scended under  the  statute  to  the  widow  of  A. 

Trust. — Executed  Use, — Statute  Construed. — Section  13,  1  G.  &  H.  652,  ap- 
plies where  the  trust  is  expressly  declared  and  the  beseficiary  named  in  the 
conveyance,  the  title  of  the  trustee  being  nominal  only;  in  which  case  this 
statute  executes  the  use. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

This  was  a  complaint  against  the  appellants  by  Rebecca 
A.  Dodge,  claiming  title,  as  the  widow  of  Nathan  B.  Dodge, 
deceased,  to  on  undivided  third  part  of  certain  real  estate. 

Issues  were  formed,  and  the  cause  was  submitted  to  the 
court  for  trial.    The  court  found  "for  the  plaintiff,  and  that 
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she  is  the  owner  in  fee  simple,  as  surviving  widow  of  Na- 
than B.  Dodge,  deceased,  of  the  undivided  one-third  of  the 
land  described  in  her  complaint,  and  that  she  is  entitled  to 
a  conveyance  vesting  in  her  said  undivided  interest." 

A  motion  for  a  new  trial  having  been  overruled,  judg- 
ment was  rendered  on  the  finding.  A  commissioner  was 
thereupon  appointed  to  make  and  execute  to  the  plaintiff  a 
deed  of  conveyance  for  the  undivided  third  part  of  the  real 
estate  described  in  the  complaint;  which  was  accordingly 
executed,  reported  to  the  court,  and  approved. 

One  of  the  reasons  filed  for  a  new  trial  is,  that  the  find- 
ing of  the  court  is  contrary  to  the  evidence. 

The  facts  of  the  case  presented  by  the  evidence  are 
these: — 

Nathan  B.  Dodge,  the  decedent,  was  twice  married.  The 
issue  of  the  first  marriage  were  a  son,  Joshua  C.  Dodge, 
and  three  daughters,  Martha  A.  Gaylord,  Mary  J.  Chad- 
wick,  wife  of  Eufus  Chadwick,  and  Mrs.  Granger.  Mar- 
tha A.  Gaylord  and  Mary  J.  Chadwick,  with  their  children, 
were  the  defendants  below,  and  are  the  appellants  in  this 
court. 

Nathan  B.  Dodge  and  Rebecca  A.,  the  appellee,  were 
married  on  the  24th  of  July,  1850,  and  lived  together  until 
the  death  of  the  former  on  the  16th  of  May,  1866.  The 
issue  of  their  marriage,  Nathan  B.  Dodge,  Jr.,  who  was 
bom  in  November,  1851,  still  survives. 

On  the  9th  of  April,  1859,  Nathan  B.  Dodge,  Sr.,  pur- 
chased of  Albert  S.  White  certain  real  estate  in  the  city  of 
Lafayette,  for  the  sum  of  twelve  thousand  dollars,  of  which 
the  sum  of  four  thousand  dollars  was  paid  by  a  convey- 
ance to  White  of  certain  real  estate  then  owned  by  said 
Nathan  B.  Dodge,  Sr.,  in  which  conveyance  the  appellee 
joined.  The  residue  of  the  purchase  money  was  paid  by 
said  Nathan  B.,  in  cash. 

On  the  day  of.  the  purchase,  >Vliite,  by  the  direction  of 
Nathan  B.  Dodge,  Sr.,  and  without  the  knowledge  of  the 
appellee,  conveyed  a  part  of  the  real  estate  sold  by  him,  of 
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the  estimated  value  of  eight  thousand  dollars,  and  which  is 
the  subject  of  this  suit,  to  Joshua  C.  Dodge,  the  son  of  said 
Nathan  B.  and  then  residing  in  Boston,  Massachusetts. 
This  deed  was  absolute  on  its  face,  no  trust  being  declared 
therein ;  but  it  was  delivered  to  Nathan  B.  Dodge,  Sr.,  who, 
on  the  same  day,  wrote  to  his  son,  Joshua  C,  as  follows: — 

"  Lafayette,  April  9th,  1859. 
"I  have  this  day  purchased  the  A.  S.  White  property.  I 
pay  twelv<i  thousand  six  hundred  dollars  for  it.  I  have 
fourteen  rods  on  Columbia  street,  twelve  rods  on  Missouri 
street,  and  eighty-one  feet  fronting  on  South  street.  I  gave 
him  the  house  I  live  in,  at  thirty-two  hundred  dollars,  a  lot 
that  I  got  in  payment  for  my  farm,  at  three  hundred  dol- 
lars, and  six  thousand  dollars  cash  in  hand,  one  thousand 
dollars  on  the  first  day  of  July  next,  one  thousand  dollars 
in  six  months,  six  hundred  dollars  in  one  year  from  to-day. 
I  have  had  a  deed  made  out  to  you  for  the  property  where 
he  lives,  that  is,  the  cottage  and  the  larger  house,  one  hun- 
dred and  forty-five  feet  on  Columbia  street  and  twelve  rods 
on  Missouri  street.  I  shall  build  myself  a  house,  for  my  own 
residence,  on  eighty-one  feet  and  twelve  rods  back,  on  the 
east  side  of  the  lot,  and  a  house  for  rent  on  the  South  street 
eighty-one  feet  front.  The  property  is  now  renting  for  eight 
hundred  dollars  per  year;  the  property  that  is  deeded  to  you 
is  worth  about  eight  thousand  five  hundred  dollars,  and 
that  I  shall  want  a  deed  from  you  in  a  few  days  to  Mrs. 
Gaylord's  children  and  Mrs.  Chadwick's.  I  shall  send  on  a 
deed  for  you  to  sign  in  a  few  days.  The  property  is  now 
in  your  name,  and  I  wish  you  would  tell  your  wife  how  it 
is  situated  now,  that  she  would  know  all  about  it  if  you 
should  be  taken  away;  and  if  I  should,  I  want  that  property 
that  ia  deeded  to  you  to  be  made  over  to  the  four  children, 
the  rents  and  profits  to  be  paid  them  yearly  for  their  sup- 
port, and  when  they  become  twenty-one  yeara  old  to  have 
the  property  in  fee  simple,  to  dispose  of  as  iliey  please."  *  * 
"I  think  I  have  bought  the  White  property  very  low.  It 
cost  him  sixteen  thousand  dollars,  and  as  property  is  all  the 
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time  advancingy  it  must  bring  that  again;  but  I  shall  not 
sell  it,  as  it  is  in  a  good  location,  and  will  let  the  children 
have  it. 

"Yours  truly, 

^'N.  B.  Dodge. 
"Do  not  let  any  one  know  but  that  you  have  paid  for 
half  the  White  property." 

To  this  Joshua  C.  Dodge  responded  by  the  following 
letter: — 

"Boston,  April  18th,  1859. 

"Fathbb,  Yours  of  the  9th  was  duly  received  and  con- 
tents noticed.  I  have  told  Fanny  all  about  the  arrange- 
ments you  proposed  making  in  case  I  should  be  taken  away, 
and  she  would  follow  the  injunction  of  your  letter  to  me, 
in  that  event. 

"Yours  truly, 

"J.  C.  DODGB." 

The  "Fanny"  mentioned  in  this  letter  was  the  wife  of  J. 
C.  Dodge,  and  they  have  no  children. 

The  appellee  testified,  that  "the  fact  that  any  part  of  this 
property  purchased  from  White  had  been  conveyed  to 
Joshua  C.  Dodge,  was  first  communicated  to  her  by  some- 
body, along  in  the  fall  of  the  year  after  the  purchase,  until 
which  time  she  had  supposed  the  deed  from  White  and  wife, 
for  all  the  property  bought  from  White,  had  been  executed 
to  her  husband.  It  was  so  conveyed  without  her  knowl- 
edge or  consent,  and  her  husband  never  spoke  to  her  of  its 
having  been  so  conveyed." 

ITovember  16th,  1860,  a  portion  of  the  realty  conveyed 
to  Joshua  C.  Dodge  was  by  him  and  his  wife  conveyed  to 
the  decedent,  ]!fathan  B.  Dodge,  for  his  life,  remainder  to 
appellant  Martha  A.  Gaylord,  for  her  life,  remainder  in  fee 
to  her  children,  Thomas  F.  and  Harry  C.  Gaylord.  The 
deed  contains  some  limitations  on  the  power  of  said  Mar- 
tha A.,  and  provides  for  cross  remainders  between  her  chil- 
dren. 

March  5th,  1862,  Joshua  C.  Dodge  and  wife  conveyed 
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the  residue  of  this  realty  to  the  decedent  for  his  life,  re- 
mainder to  Mary  J.  Chadwick  for  her  life,  remainder  in 
fee  to  her  children,  Nathan  B.,  Lewis  A.,  and  Ida  Chad- 
wick, with  similar  limitations  and  cross  remainders.  Lewis 
A.  had  died  before  the  filing  of  the  complaint. 

After  the  execution  of  the  deeds  from  White,  the  dece- 
dent made  expensive  improvements  on  the  realty  described 
in  the  complaint,  received  rents,  and  paid  taxes  and  assess- 
ments of  all  kinds. 

Joshua  C.  Dodge,  whose  deposition  was  read  in  evidence, 
testifies, that  he  is  the  son  of  decedent,  Nathan  B.  Dodge, 
and  is  thirty-eight  years  of  age;  that  up  to  1857  he  resided 
in  Lafayette,  and  did  business  as  a  partner  with  his  father; 
that  he  then  removed  to  Boston,  and  has  resided  there  since; 
that  he  and  Martha  A.  Gaylord,  Mary  J.  Chadwick,  and 
Mrs.  Granger  are  the  children  of  the  decedent  by  his  Urst 
wife,  and  that  Nathan  B.  Dodge,  Jr.,  is  the  only  child  by 
the  last  wife — ^these  being  the  sole  heirs  at  law;  that  at  the 
time  of  the  conveyance  to  him  from  "White,  the  condition 
of  his  father's  children  was  as  follows:  Mrs.  Gaylord  w^as  a 
widow  with  two  children  (the  eldest  being  now  seventeen 
years  old),  and  without  any  means;  Mrs.  Chadwick  had  two 
children,  a  third  (Ida)  being  born  soon  after,  and  was  with- 
out means  except  the  earnings  of  her  husband  as  a  clerk ;  Mrs. 
Granger's  husband  was  in  comfortable  circumstances,  and 
the  witness  had  ample  means  of  his  own;  the  remaining 
child,  Nathan  B.  Dodge,  Jr.,  (now  about  fifteen  years  of  age) 
was  unprovided  for;  their  conditions  remained  about  the 
same,  except  as  changed  by  these  conveyances  and  his  fa- 
ther's death ;  that  witness  paid  no  part  of  the  consideration  to 
White,  and  knew  nothing  of  the  purchase  from  him,  until  he 
received,  in  due  course  of  mail,  at  Boston,  a  letter  from  his 
father,  attached  to  his  deposition,  which  letter  he  answered 
by  mail,and  the  answer  had  been  found  at  Lafayette,*  and  this 
he  also  attached ;  that  the  deeds  executed  by  himself  and  wife 
were  prepared  at  Lafayette,  and  forwarded  or  brought  to 
Boston  by  his  father,  and  executed  by  himself  and  wife  at  the 
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date  of  the  acknowledgments,  and  returned  to  his  father; 
that  for  none  of  these  deeds  was  any  consideration  paid  to 
him ;  that  the  relation  between  the  witness  and  his  father  had 
always  been  of  the  kindest  and  most  confidential  charac- 
ter; that  before  the  purchase  from  White  there  was  a  verbal 
understanding  between  the  witness  and  his  father,  that  his 
father  "should  provide  for  my  two  sisters,  Mrs.  Gay  lord 
and  Mrs.  Chadwick,  and  give  them  more  property  than  he 
would  give  to  his  other  children ;  there  was  also  an  under- 
standing between  us,  that,  in  consideration  of  his  so  doing, 
I  would  g^ve  my  sister,  Mrs.  Gaylord,  two  hundred  dollars 
per  year,  during  the  life  of  my  father;"  that  the  witness  had 
made  this  contribution,  while  his  father  lived. 

"Witness  received  a  deed  dated  December  16th,  1861,  for 
some  other  property,  purchased  and  paid  for  by  his  father, 
and  subsequently,  on  his  father's  request,  executed  a  deed 
therefor,  dated  February  25th,  1864,  to  his  father  for  life, 
remainder  in  fee  to  Nathan  B.  Podge,  Jr. 

He  further  testified,  that  his  father  during  his  life  had 
given  some  money  to  Mrs.  Granger. 

It  further  appear  that  the  decedent  in  bis  lifetime  con- 
veyed a  part  of  the  real  estate  conveyed  to  him  by  White 
to  his  son  Nathan  B.  Dodge,  Jr.,  which,  with  that  conveyed 
to  the  latter  by  Joshua  C.  Dodge,  and  the  improvements 
made  thereon  by  the  decedent  in  his  lifetime,  equaled  in 
yaluo  the  advancement  to  either  of  the  other  children. 

The  decedent  died  intestate,  and  his  personal  estate,  after 
the  payment  of  all  debts,  &c.,  will  amount  to  sixty  thousand 
dollars.  He  was  also  seized  at  his  death  of  the  real  estate 
conveyed  to  him  by  White,  except  that  part  thereof  con- 
veyed by  him  to  his  son  Nathan  B.  Dodge,  Jr. 

Elliott,  J. — ^Tenancies  in  dower,  having  been  abolished 
by  statute,  no  longer  exist  in  this  State.  The  rights  of  a 
surviving  wife  in  the  real  estate  of  her  husband  are  those 
created  by  statute  alone,  and  hence  the  question  presented 
here  must  be  determined  by  reference  to  the  provisions  of 
the  statute  on  that  subject. 
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These  rights,  so  far  as  they  are  involved  in  this  case,  are 
defined  by  sections  17  and  27  of  the  statute  of  descents, 
which  are  as  follows: 

"Sec.  17.  If  a  husband  die  testate,  or  intestate,  leaving 
a  widow,  one-third  of  his  real  estate  shall  descend  to  her  in 
fee  simple,  free  from  all  demands  of  creditors;  Provided, 
however.  That  where  the  real  estate  exceeds  in  value  ten 
thousand  dollars,  the  widow  shall  have  one-fourth  only, 
and  where  the  real  estate  exceeds  twenty  thousand  dollars, 
one-fifth  only  as  against  creditors." 

"Sec.  27.  A  surviving  wife  is  entitled,  except  as  in  sec- 
tion 17  excepted,  to  one-third  of  all  the  real  estate  of  which 
her  husband  may  have  been  seized  in  fee  simple,  at  any  time 
during  the  marriage,  and  in  the  conveyance  of  which  she 
may  not  have  joined,  in  due  form  of  law;  and  also  of  all 
lands  in  which  her  husband  had  an  equitable  interest  at  the 
time  of  his  death,^'  &c. 

There  is  no  conflict  between  these  sections  when  con- 
strued together.  Section  17  defines  the  rights  of  the  wid- 
ow as  against  creditors ;  whilst  the  27th  section  recognizes 
the  exception  made  in  favor  of  creditors  in  section  17,  and 
defines  the  rights  of  the  surviving  wife  as  against  heirs 
and  purchasers  either  from  or  through  the  husband  in  his 
lifetime,  and  defines  the  nature  and  character  of  the  estates 
and  interests  held  by  her  husband  in  which  she  is  entitled 
to  share. 

In  the  case  now  before  us,  no  question  is  presented  as  to 
creditors;  and,  hence,  we  must  look  to  section  27  in  deter- 
mining the  nature  of  the  estate  or  interest  that  must  have 
been  held  by  the  husband  in  the  land,  to  entitle  his  surviv- 
ing wife  to  a  share  therein.  That  section  declares  that  she 
is  entitled  to  one-third  of  all  the  real  estate  of  which  her 
husband  may  have  been  seized  in  fee  svmpUj  at  any  time 
during  the  mai^iage,  and  in  the  conveyance  of  which  she 
may  not  have  joined,  in  due  form  of  law;  and  also  of  all 
lands  in  which  her  husband  had  an  equUahU  interest  at  the 
time  of  his  death. 
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Here,  the  land  in  controversy  was  conveyed  by  White, 
not  to  the  decedent,  but  to  Joshua  C.  Dodge;  but  it  is 
claimed  by  the  appellee's  counsel,  that,  by  virtue  of  that 
conveyance,  Kathan  B.  Dodge,  the  decedent,  became  seized 
in  fee  of  the. property.  The  argument  in  support  of  this 
pnoposition  is,  that  the  conveyance  to  Joshua  C.  Dodge  was  in 
trust;  that  his  title  was  a  nominal  one  merely;  that  the  prop- 
erty was  subject  to  the  exclusive  use,  control,  and  Jiwdispow- 
endi  of  his  father,  Ifathan  B.  Dodge;  and  that  the  18th  sec- 
tion of  the  act  concerning  trusts  and  powers  (1  G.  k  H. 
652)  executed  the  use,  and  invested  Kathan  B.  Dodge  aa 
cestiiy  que  use  with  the  fee  simple. 

The  provision  referred  to  reads  as  follows : — 

"A  conveyance  or  devise  of  lands  to  a  trustee  whose  title 
is  nominal  only,  and  who  has  no  power  of  disposition  or 
management  of  such  lands,  is  void  as  to  the  trustee,  and; 
shall  be  deemed  a  direct  conveyance  or  devise  to  the  bene- 
ficiary/' 

In  this  case  the  deed  from  White  to  Joshua  C.  Dodge  is 
an  absolute  conveyance  in  fee.  It  contains  no  declaration 
of  trust  in  favor  of  any  one.  And  though  the  purchase 
money  was  paid  by  Nathan  B.  Dodge,  and  the  conveyance  • 
was  made  by  his  direction  to  Joshua  C.  Dodge,  withoutany 
consideration  being  paid  therefor  by  the  latter,  still,  under 
section  6  of  the  act  just  referred  to,  no  use  or  trust  resulted* 
therefrom  in  favor  of  Nathan  B.  Dodge. 

The  18th  section  of  the  act,  copied  above,  clearly  applies » 
where  the  trust  is  expressly  declared  and  the  beneficiary 
named  in  the  conveyance,  the  title  of  the  trustee  being: 
nominal  only.    In  that  case  tiie  statute  operates  on  the- 
conveyance  itself,  and  executes  the  nse,  by  declaring,  the 
conveyance  void  as  to  the  trustee  and  holding  it  to  ba  a  di- 
rect conveyance  to  the  beneficiary;  but  it  is  difficultrto  see 
how  it  can  apply  so  as  to  invest  the  legal  estate  in  the  ben- 
eficiary when  the  conveyance  is  absolute  on  its  face  and 
neither  declares  a  trust  nor  names  a  beneficiary.    But  we* 
Vol.  XXXI.. 
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need  not  decide  that  question.  As  stated  above,  the  pay- 
ment of  the  purchase  money  by  Nathan  B.  Dodge  did  not 
raise  a  resulting  trust  in  his  favor;  and  in  the  absence  of  a 
declaration  of  trust  by  Joshua  C,  Dodge,  or  an  agreement 
by  him  to  hold  the  land  in  trust,  the  conveyance  by  Wliite 
to  him  would  invest  him  with  an  absolute  estate  in  fee  sim- 
ple. We  must  therefore  look  to  the  letter  of  Nathan  B.  to 
Joshua  C.  Dodge  and  the  response  of  the  latter  thereto,  to 
ascertain  the  nature  of  the  trust  created  thereby  as  well  as 
the  beneficiaries. 

It  is  insisted  by  the  appellee,  that  the  letters  referred  to 
show  that  Joshua  C.  Dodge  held  but  a  naked  title  to  the 
property,  whilst  Nathan  B.  Dodge,  Sr.  was  the  beneficiary 
and  entitled  to  its  exclusive  use,  control,  and  disposition. 
We  find  nothing  in  the  letters  to  warrant  such  a  conclu- 
fsion;  nor  do  we  see  how  it  is  possible  to  place  such  a  con- 
^st^uction  upon  them. 

In  his  letter,  Nathan  B.  Dodge,  after  describing  the  prop- 
•X3rty  purchased  of  White,  and  the  terms  of  the  purchase, 
-says:  "I  have  had  a  deed  made  out  to  you  for  the  property 
where  ho"  (White)  "lives,  that  is,  the  cottage  and  the  large 
house,  145  feet  on  Columbia  street."  *  *  *   "The  property 
that  is  deeded  to  j'ou  is  worth  about  $8,500,  and  that  I 
shall  want  a  deed  from  you  in  a  few  days  to  Mrs,  Gaylord! s 
children  and  3Irs.  Chadwiclc's.    I  shall  send  on  a  deed  for 
yovL  to  sign  in  a  few  days.     The  property  is  now  in  your 
mame,  and  I  wish  you  would  tell  your  wife  how  it  is  situa- 
^ted  now,  that  she  would  know  all  about  it  if  you  should  be 
taken. away;  and  if  I  should,  I  want  that  property  that  is 
'deeded  to  you  to  be  made  over  to  the  four  children^  the  rents 
and  profits  to  be  paid  them  yearly  for  their  support,  and 
when  they  become  twenty-one  years  of  age  to  have  the  prop- 
•erty  in  fee  simple,  to  dispose  of  as  they  please.    I  think  I 
have  bought  the  White  property  very  low.    It  cost  him 
.sixteen  thousand  dollars,  and  as  property  is  all  the  time  ad- 
vancing, it  must  bring  that  again;  but  I  shall  not  sell  it,  as  it 
lis  in  a  good  location,  and  wiU^  let*  the- children  have  it  J'    To  this 
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Joshua  G.  Dodge  responded,  accepting  the  trust  as  declared 
in  the  letter  to  him. 

There  is  certainly  nothing  in  these  letters  creating  a  trust 
in  favor  of  Ifathan  B.  Dodge,  the  decedent,  or  conferring 
on  him  the  right  to  the  use,  control,  or  disposition  of  the 
property.  We  think  they  did  create  a  trust  in  favor  of  the 
children  of  Mrs.  Gaylord  and  Mrs.  Chadwick,  which  a 
court  of  equity  would  have  enforced. 

It  is  true,  that  Joshua  C.  Dodge  did  not  execute  the  trust 
according  to  the  terms  of  the  agreement,  but,  at  the  request 
of  the  decedent,  conveyed  the  property  to  him  for  life  and 
then  in  separate  parcels  to  Mrs.  Gaylord  and  Mrs.  Chad- 
wick for  life,  with  remainders  to  their  children  in  fee.  This 
variation,  however,  did  not  in  any  wise  affect  the  rights  of 
the  appellee,  and  therefore  affords  to  her  no  cause  of  com- 
plaint. 

From  the  view  thus  taken  of  the  case,  we  conclude  that 
Nathan  B.  Dodge  was  not,  at  any  time  during  the  cover^ 
ture,  seized  in  fee  simple  of  the  premises  in  controversy, 
nor  had  ho  any  equitable  interest  therein  at  the  time  of  his 
death,  and  hence,  that  no  interest  therein  descended  from 
the  decedent  to  the  appellee,  under  the  statute. 

We  think  the  evidence  did  not  sustain  the  finding  of  the 
court,  and  for  that  reason  a  new  trial  should  have  be^i 
granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  and  for  further  proceedings  in  ac- 
cordance  with  this  opinion. 

Qregort,  J.,  was  absent. 

JJ.  JoneSj  8.  A.  Huffy  B.  W.  Langdony  and  R.  P.  Ranney^ 
for  appellants. 

J.  A.  Stdrty  W.  C.  Wilson^  and  Z.  Baird,  for  appellee. 
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PlERCB  V,  GOLDSBEBBY. 

Pbincipal  AND  SaRBTY. — JSztcHsion  of  Time, —  Ckmtract. — Aa  oral  agreement 
by  the  payee  of  a  promisory  note  with  the  prineipal  maker,  without  the 
knowledge  or  consent  of  the  surety  whose  suretyship  is  known  to  the 
payee^  to  extend  the  time  of  payment  during  a  definite  period  beyond  the 
maturity  of  the  paper,  is  valid,  and  releases  the  surety,  if  founded  upon  a 
sufficient  consideration. 

BAuz.-^C(miideraiion, — Interest. — The  oral  agreement  of  the  principal  debtor  to 
pay  merely  the  same  interest  that  the  note  would  have  borne  if  the  indul- 
gence had  been  given  voluntarily,  is  a  sufficient  consideration  for  such  a 
promise  of  forbearance. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

FBAZBBy  J. — This  was  a  »uit  upon  a  promissory  note 
against  the  appellant  and  another.  The  principal  question 
before  us  is  whether'the  second  and  third  paragraphs  of 
the  answer  were  sufficient.  The  court  below  held  them 
bad  on  demurrer.  This  ruling  involved  but  a  single  ques- 
tion, to  wit,  whether  an  oral  agreement  by  the  payee  with 
the  principal  maker  of  the  note,  to  extend  the  time  of  pay- 
ment during  a  definite  period  beyond  the  maturity  of  the 
paper  is  valid,  the  consideration  for  such  further  indulgence 
being  a  similar  agreement  by  the  principal  to  pay  interest 
at  the  rate  of  ten  per  cent,  per  annum  during  the  time  of 
extension  of  payment  after  maturity,  the  defendant  being 
merely  a  surety,  which  was  known  to  the  payee,  and  the 
agreement  having  been  made  without  his  knowledge  or 
consent. 

At  the  time  of  the  contract,  February  21st,  1866,  no 
greater  rate  of  interest  than  six  per  cent,  per  annum  was 
permitted  by  law,  though  that  rate  was  recoverable  when 
the  contract  was  for  more.  In  the  case  before  us,  then,  the 
liBgal  effect  of  the  agreement  was  for  precisely  the  same  in- 
terest that  the  note  would  have  borne  without  the  new 
contract 

It  is  well  settled,  that  such  a  contitu^t  will,  if  valid,  dis- 
eharge  the  surety.    It  deprives  him  of  the  right  to  pay  the 
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debt  at  maturity,  and  then  to  proceed  at  once  to  recover 
from  the  principal  debtor  the  amount  so  paid — and  thereby 
it  increases  his  hazard,  in  view  of  the  fact  that  the  princi- 
pal may  become  insolvent  before  the  lapse  of  the  additional 
time  given  for  payment.  It  takes  from  the  surety  a  right 
which  he  bad  under  the  contract  into  which  he  entered, 
the  exercise  of  which  may  be  essential  to  his  indenuaity. 

In  th«  case  before  us  the  validity  of  the  contract  pleaded 
seems  unquestioned,  unless  it  is  not  founded  upon  a  suffi- 
cient consideration.  Is  the  agreement  of  the  principal 
debtor  to  pay  merely  the  interest  which  the  note  would 
have  borne,  and  as  might  have  been  required  by  its  terms, 
if  indulgence  had  been  given  voluntarily,  such  sufficient 
consideration?  This  inquiry,  upon  which  the  highest  courts 
of  the  several  states  are  not  in  harmony,  is  presented  for 
oar  consideration  without  the  aid  of  any  argument  what- 
ever on  behalf  of  the  appellee. 

This  precise  question  has  been  determined  in  the  affirmative 
by  the  highest  courts  of  New  Hampshire,  Maine,  and  Ohio 
(  Wheat  V.  Kendall^  6  N.  H.  504;  Bailey  v.  Adams,  10  id.  162 ; 
Chuiev.  Pattecy  37  Maine,102;  McConibv.KUtridge,  14  0. 848); 
and  in  the  negative  in  New  York  (Gahn  v.  Niemcewicz's 
IbfrSj  11  Wend.  812).  It  was  also  probably  intended  to  decide 
the  question  in  the  negative  in  Harter  v.  3Ioore,  5  Blackf. 
367,  though,  as  will  be  seen,  that  case  did  not  necessarily 
call  for  a  solution  of  the  question. 

A  little  consideration  of  the  history  of  the  law  upon  this 
subject  and  an  examination  of  the  question  in  the  light  of 
elementary  principles  has  satisfied  a  majority  of  the  court 
that  the  doctrine  as  held  in  New  Hampshire,  Maine,  and 
Ohio,  is  correct. 

The  whole  doctrine  as  to  the  discharge  of  sureties  by 
giving  time  to  the  principal  debtor  had  its  origin  in  the 
courts  of  equity,  whence  it  was  finally  transplanted  into  the 
common  law.  Sureties  are  favorites,  and  will  not  be  held 
beyond  the  strict  scope  of  their  engagements.  In  the  exi- 
gencies of  business,  men  are  frequently  liable  to  be  called 
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upon,  as  an  act  of  neighborly  kindness,  and  without  any 
motive  of  personal  advantage,  to  become  sureties  in  vari- 
ous ways;  and  when,  in  such  cases,  the  principal  debtor  is 
overtaken  by  insolvency,  it  becomes  a  question  which  of  two 
innocent  parties  shall  sufier  loss.  The  utmost  good  faith  is 
therefore  required  of  the  creditor,  and  the  liability  of  the 
surety  is  stridissimi  juris. 

The  original  doctrine  upon  the  question  in  hand  was  de- 
clared by  Chancellor  SiiLLiNaTON,  as  early  as  the  reign  of 
Edward  IV.,  that  when  the  creditor,  without  the  consent  of 
the  surety,  gave  time  to  the  principal  debtor,  by  agreement 
the  surety  was  discharged;  nor  was  it  required  that  such 
agreement  should  be  supported  by  a  consideration.  And 
this  seems  to  have  been  well  settled  as  the  rule  in  England 
for  ages.  1  Spence  Eq.  J  urisd.  638.  But  in  times  quite  mod- 
ern the  doctrine  sprung  up,  as  it  is  now  established,  that  to 
discharge  the  surety  the  agreement  to  give  time  must  bo 
supported  by  a  consideration.  Spence,  supra;  Chit.  Bills, 
413. 

This  brief  reference  to  the  history  of  the  law,  showing 
its  origin  and  growth,  is  made  for  the  purpose  of  exhibiting 
it  as  it  existed  when  our  ancestors  brought  it  with  them  to 
this  continent,  that  it  may  distinctly  appear  that  nothing  of 
its  ancient  condition  gives  any  support  whatever  to  the  doc- 
trine of  the  anomalous  cases  mentioned,  which,  as  we  must 
think,  without  a  very  full  consideration  of  the  subject,  sub- 
stantially rule,  that  an  agreement  to  pay  interest  for  the 
forbearance  of  money  for  a  definite  time  is  not  a  sufficient 
consideration  for  a  promise  to  forbear,  wlion-  the  original 
debt  bears  the  same  rate  of  interest.  It  is  true,  that  if  the 
time  had  been  voluntarily  given,  the  note  would  have  drawn 
the  same  rate  of  interest  promised  to  be  paid.  But  if  this 
be  an  argument,  it  assumes  that  the  principal  debtor  and 
surety  would,  in  any  event,  have  failed  to  pay  until  the 
lapse  of  the  period  of  indulgence  given  by  the  agreement. 
It  assumes  that  men  will  never  discharge  an  interest  bear^ 
ing  obligation  to  avoid  the  payment  of  interest,  and  that  it 
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is  not  to  the  debtor's  advantage  to  pay  the  debt  for  the 
purpose  of  stopping  the  interest;  and,  moreover,  that  it  is 
not  beneficial  to  the  creditor  to  obtain  a  contract  which 
will  continue  his  investment  for  a  definite  period  for  the 
sake  of  the  lawful  interest.  But  when  it  is  borne  in  mind 
that  in  every  commercial  country  men  and  moneyed  cor- 
porations are  constantly  seeking  to  loan  money  for  definite 
periods,  for  the  profit  derived  from  interest,  and  that  they 
grow  rich  by  the  operation,  and  that  debtors  fi'equently  seek 
the  opportunity  to  pay  their  interest  bearing  debts  before 
maturity  in  order  to  save  interest,  it  will  not  be  very  appa- 
rent that  where  the  creditor  bars  the  right  of  payment  to  him 
at  the  maturity  of  the  obligation,  by  a  new  contract,  and 
continues  the  investment  at  interest  for  an  additional  de^- 
nite  period,  payable  at  the  expiration  of  that  period,  he  will 
derive  no  benefit  from  the  performance  of  the  new  contract. 
The  benefit  of  such  a  contract  to  the  creditor  is,  that  he 
continues  the  loan  for  a  specified  time,  when  without  the 
contract  the  debtor  might  lawfully  pay  at  once,  and  thus 
stop  interest.  So  that  it  might  as  well  be  contended  that 
an  original  contract  of  loan  for  a  given  time  at  lawful  in- 
terest shall  not  bind  the  lender  to  wait  for  his  money  un- 
til the  lapse  of  the  time  stipulated.  The  consideration  for 
the  performance  is  in  the  one  case  precisely  as  valuable 
as  in  the  other. 

These  considerations  seem  to  have  been  wholly  over- 
looked in  both  the  cases  mentioned,  which  are  adverse  to 
the  views  we  entertain.  In  the  case  in  5  Blackf.  they 
were  not  suggested  in  argument,  and  the  opinion  in  that 
case  indicates  that  they  escaped  the  attention  of  the  em- 
inent judge  who  delivered  it.  Indeed,  that  case  did  not 
necessarily  call  for  a  decision  of  the  question,  the  pleading 
being  bad,  according  to  authority,  for  the  reason. that  it  did 
not  show  that  the  agreement  to  give  time  was  for  a  definite 
period.  There  is  reason  to  believe  that  the  question  did 
not  receive  very  full  consideration.  The  authorities  do  not 
seem  to  have  been  examined,  nor  was  there  any  argument 
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which  could  aid  the  court.  The  case  in  11  Wend.  812, 
seems  to  have  been  decided  upon  the  authority  of  PhUpot 
y^  Brianty  4  Bing.  717,  and  the  manuscript  case  stated  in 
Chitty  on  Bills,  413,  n.  (y);  and  it  is  exceedingly  difficult  to 
determine  from  the  opinion  in  the  New  York  case,  or,  in- 
deed, in  PhUpot  V.  Brianty  the  process  of  reasoning  by  which 
the  conclusion  was  reached,  if,  indeed,  it  was  reached,  that 
the  agreement  to  give  time  was  without  consideration. 
That  both  cases  were  correctly  determined  is  obvious 
enough.  In  the  New  York  case  there  was  no  agreement 
to  give  time — and  surely  that  was  enough — ^and  in  the  En- 
glish case  the  promise  on  which  the  forbearance  was  given 
was  void  by  the  statute  of  frauds.  Such  cases  can  be  of 
but  slight  weight,  and  surely  should  not  control  when  both 
principle  and  respectable  authority  are  found  to  be  adverse 
to  them. 

Judgment  reversed,  with  costs;  cause  remanded,  with  di- 
rections to  overrule  the  demurrers. 

Elliott,  J.,  dissented. 

B.  P.  Davidson  and  W.  -D.  WallacCy  for  appellant. 

W.  C.  Wilson^  for  appellee. 


McCaw  and  Others  v.  Burk  and  Another. 

Practice. —  Weight  of  JSvidence, — Where  there  is  a  conflict  iu  the  testimony; 
this  court  will  not  reycrse  a  judgment  on  the  weight  of  the  eTidence. 

Conveyance. —  Consideration, — A  deed  of  conveyance  of  real  estate  is  good 
between  the  parties  thereto  without  any  consideration. 

Voluntary  Convkyance. — Trust. — Where  a  husband  voluntarily  conveys  real 
estate  to  his  wife,  or  a  father  to  his  child,  no  trust  arises  in  his  favor,  but 
the  presumption  is  that  the  conveyance  is  intended  as  a  provision  or  ad- 
vancement. This  presumption  is  not  conclusive.  The  <mu»  of  removing  it 
is  upon  him  who  insists  that  a  trust  exists. 

Same. — Marriage, — The  owner  in  fee  of  certain  real  estate  conveyed  the  same 
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in  fee,  his  wife  joining  in  the  deed,  to  his  brother,  who,  having  received  the 
title  for  such  purpose,  immediately  conyeycd  in  fee  to  the  wife  and  minor 
daughter  of  the  original  grantor.  Both  deeds  were  Tolimtary,  the  former 
expressing  a  con8i4eration  in  a  certain  sum,  the  latter  none.  After  the 
deeds  were  recorded,  the  daughter  intermarried  with  one  who  had  knowl- 
edge of  the  deeds  and  beliered  her  to  be  the  lawful  owner  of  the  land  so  con- 
veyed to  her.  The  daughter  died,  leaving  one  child,  the  only  issue  of  such 
marriage;  and  the  child  died,  leaving  its  father  its  sole  heir  at  law. 

ffeld,  in  a  suit  by  the  surviving  father  of  such  child  for  partition,  the  original 
grantor  still  retaining  possession,  that  no  trust  resulted  to  such  grantor  un- 
der the  deeds. 

Eeld,  also,  that  the  marriage  of  the  daughter  made  her  a  purchaser  for  a  val- 
uable consideration,  and  it  would  be  a  fraud  upon  her  husband  to  withdraw 
the  estate  passed  to  her. 

Seld,  also,  that  the  plaintiff  was  entitled  to  possession  of  the  land  so  conveyed 
to  said  daughter. 

APPEAL  from  the  Marion  Circuit  Court. 

Gregory,  J.— Prior  to  tho  12th  of  June,  1860,  William 
McCaw,  one  of  the  appellants,  was  the  owner  in  fee  of 
some  two  hundred  and  forty  acres  of  land  in  Marion  county. 
On  that  day  he  conveyed  the  land,  his  wife  joining  in  the 
deed,  to  hia  brother,  Nelson  McCaw,  and  Nelson  and  wife 
immediately  conveyed  the  land  to  the  wife  and  two  daugh- 
ters of  William. 

Shortly  after  these  deeds  were  executed,  one  Ray  ob- 
tained a  judgment  against  William  McCaw  for  several  hun- 
dred dollars,  upon  which  execution  was  issued  to  the  sher- 
iff of  Marion  county,  who  levied  upon,  duly  advertised, 
and  sold  twenty  acres  of  the  land  to  satisfy  the  execution; 
and  the  appellee  Hosbrook  purchased  the  twenty  acres,  paid 
his  money,  and  received  a  sheriff's  deed  therefor.  None  of 
the  parties,  Ray,  Hosbrook,  or  the  sheriff,  knew  at  the  time  of 
the  sale  that  McCaw  had  put  the  property  out  of  his  hands. 
In  a  short  time  thereafter  Hosbrook  informed  McCaw  of 
his  purchase,  and  wanted  to  know  when  he  could  have  pos- 
session. McCaw  then  told  Hosbrook,  that  the  land  did  not 
belong  to  him,  McCaw,  but  to  his  wife  and  children;  that 
he  had  conveyed  to  them  some  time  before  the  judgment 
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and  sale;  that  the  deeds  were  bona^fide;  and  that  he,  McCaw, 
had  DO  sort  of  title  to,  or  interest  in,  the  land. 

Hosbrook  commenced  a  snit  to  set  aside  the  deeds,  on  the 
ground  that  they  were  made  to  hinder,  delay,  and  defraud 
the  creditors  of  William  McCaw.  McCaw  appeared,  and 
filed  the  general  denial,  and  had  the  case  continued  on  his 
affidavit,  in  which  he  swore,  that  he  could  prove  by  one 
Todd  that  the  deeds  were  bonafde  and  made  for  a  valuable 
consideration,  and  that  these  facts  were  true. 

Burk,  the  appellee,  on  the  11th  of  March,  1862,  married 
Eliza  J.  McCaw,  the  daughter  of  ^William,  and  one  of  the 
grantees  in  the  deed  from  Nelson. 

Burk  knew  of  the  deeds — ^they  were  upon  record — ^and 
believed  her  to  be  lawful  owner  of  one  third  of  the  land. 
On  the  24th  of  April,  1863,  Mrs.  Burk  gave  birth  to  a  liv- 
ing child,  the  issue  of  the  mamage,  and  died  a  few  days 
afterwards,  leaving  her  child  and  her  husband  surviving 
her.  On  the  11th  or  12th  of  May,  afterwards,  the  child 
died,  leaving  the  father,  Jacob  J.  Burk,  its  sole  heir  at  law. 

Burk  compromised  with  Hosbrook,  the  latter  consenting 
to  take  a  share  of  the  land  from  the  former  and  waiving 
his  right  to  recover  on  the  sheriff's  deed.  Accordingly, 
Burk  conveyed  a  moiety  of  his  interest  in  the  land  to  Hos- 
brook, and  ]3urk  and  Hosbrook  immediately  commenced  a 
suit  for  partition  of  the  lands.  William  McCaw  was  made 
one  of  the  defendants.  It  is  not  charged  in  the  complaint 
that  he  is  the  owner  of  any  portion  of  the  land;  but  that 
ho  is  in  possession  of  eighty  acres  thereof.  The  other  one 
hundred  and  sixty  acres  were  then,  and  had  been  for  years 
past,  in  the  possession  of  William's  mother,  who  lived  with 
him,  (|ud  had  a  sort  of  life  estate  in  the  one  hundi^ed  and 
sixty  acres,  and  received  the  rents  for  her  support. 

The  complaint  is  in  the  statutory  form.  William  and 
Maria  each  answered  by  the  general  denial ;  and  Nancy,  a 
minor,  pleaded  the  same  issue  by  guardian  ad  litem.  Wil- 
liam filed  a  second  paragraph  of  answer,  setting  up,  that 
the  deeds  from  himself  and  wife  to  Nelson  McCaw  and 
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from  the  latter  and  wife  to  the  wife  and  daughters  of  Wil- 
liam, were  only  intended  as  a  mortgage  to  secure  Maria  (the 
wife)  for  a  debt  due  to  her  from  William;  that  the  former 
was  the  owner  in  her  own  right  of  certain  other  lands  which 
could  be  readily  sold,  and  that  William,  being  in  debt,  wanted 
to  sell  her  lands  to  raise  money  to  pay  his  debts;  that  Maria 
consented,  and  thereupon  William  made  these  deeds  as 
a  mortgage  to  his  wife  and  two  daughters,  to  secure  a 
debt  due  his  wife  alone;  that  William  thereupon  consulted 
Robert  L.  Walpole,  an  attorney,  who  advised  him  that  lie 
could  redeem  his  land  from  these  deeds,  at  any  time,by  pay- 
ing the  wife  what  he  owed  her,  and  that  when  he  had  done 
this  the  land  would  revest  in  him  discharged  of  all  claims 
and  incumbrances;  that,  at  the  time  the  deeds  were  made, 
Walpole  drafted  an  instiniment  in  writing  which  set  forth 
the  object  of  making  the  deeds,  and  recited  that  upon  pay- 
ment of  the  debt  due  his  wife  by  William,  the  lands  should 
revest  in  him,  William;  that  the  instrument  was  signed  by 
Xelson  McCaw,  Maria  McCaw,  and  K,  L.  Walpole,  and  left 
with  Walpole,  and  is  lost;  that  the  two  daughters  only 
held  the  land  in  trust  for  William;  and  that  Burk  had  no- 
tice of  the  trust. 

To  this  paragraph  of  the  answer  Burk  and  Hosbrook 
each  replied  the  general  denial,  and  also  a  special  reply,  in 
which  it  is  averred,  that  the  deed  from  William  and  his 
wife  to  his  brother,  Nelson,  was  upon  its  face  an  uncondi- 
tional deed  in  fee  simple,  without  any  condition  or  trust 
other  than  that  Nelson  should  convey  the  lands  in  fee  sim- 
ple to  the  wife  and  children  of  William,  to  be  held  by  them 
as  tenants  in  common,  in  equal  shares,  in  fee  simple ;  that 
Nelson  conveyed  the  lands  accordingly;  that  Eliza  was  then 
a  minor;  that  on  the  11th  of  March,  1862,  Burk  married 
said  Eliza,  supposing  her  to  be  the  pwner  in  fee  simple  of 
an  undivided  third  part  of  the  land  by  deed  then  of  record, 
and  without  any  notice  or  knowledge  that  the  deed  to  Eli- 
za and  othere  was  subject  to  any  trust,  or  mortgage,  or  de- 
feasance whatever;  that  on  the  24th  of  April,  1863,  Eliza 
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gave  birth  to  a  child,  the  issue  of  their  marriage ;  that  Eliza 
died  April  80th,  1868,  and  the  child  died  May  13th,  1868, 
leaving  the  father,  Burk,  its  sole  heir  at  law. 

William  demurred  to  this  paragraph  of  the  reply.  The 
demurrer  was  overruled. 

The  case  was  tried  by  the  court,  finding  as  follows : — 

"1.  That  the  deeds  from  William  McCaw  and  wife  to 
Nelson  McCaw  and  from  Nelson  McCaw  and  wife  to  Maria, 
Eliza,  and  Nancy  McCaw,  for  the  premises  in  controversy, 
do  not  upon  their  face  import  a  trust  in  favor  of  said  Wil- 
liam. 

"2.  That  said  deeds  were  not  executed  as  a  mortgage. 

"  8.  That  said  deeds  were  voluntary ; — that  from  Wm.  Mc- 
Caw to  Nelson  expressing  a  consideration  of  $8,000,  the 
other  expressing  none. 

"4.  That  about  two  years  after  the  execution  and  record- 
ing thereof,  the  plaintifi'  Burk  intermarried  with  Eliza,  one 
of  the  grantees;  that  about  one  year  after  said  marriage,  a 
child  was  bom,  the  issue  thereof;  that  soon  after  the  birth 
of  said  child,  Eliza,  the  mother,  died ;  and  soon  after  her 
death,  and  before  the  commencement  of  this  suit,  the  said 
child  died  also. 

**  5.  That  Nelson  McCaw  is  the  brother  of  William,  Maria 
the  wife  of  William,  and  Nancy  and  Eliza  his  daughters: 
the  said  Nancy  and  Eliza  being  infants  at  the  time  of  the 
execution  of  said  conveyances. 

"6.  That  William  McCaw  has  been  in  possession  of  eighty 
acres  of  the  land  ever  since  the  execution  of  said  conveyan- 
ces, and  the  plaintiff  Burk  and  wife  have  not  resided  upon 
or  had  possession  of  any  portion  of  the  premises  in  con- 
troversy since  their  marriage.  That  the  plaintiffs  are  en- 
titled to  one  equal  third  part  of  the  land  described  in  the 
complaint  whereof  partition  is  claimed." 

The  appellants  moved  for  a  new  trial ;  the  motion  was 
overruled,  and  they  excepted. 

The  evidence  is  made  a  part  'of  the  record  by  a  bill  of 
exceptions. 
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There  is  a  clear  conflict  in  the  evidence  as  to  whether  the 
deeds  under  which  the  appellees  claim  title  were  executed 
as  a  mortgage. 

This  coort  would  not  reverse  a  judgment  on  the  weight 
of  the  evidence.  It  is,  however,  but  just  to  the  learned 
judge  who  tried  this  case  in  the  court  below,  to  say  that 
we  have  carefully  considered  the  testimony  and  are  entirely 
satisfied  with  the  finding. 

There  are  three  grounds  upon  which  the  appellants  claim 
a  ruling  in  their  favor.  The  first  turns  upon  a  question  of 
fact,  which  we  have  already  noticed.  The  second  is,  that 
the  deed  from  William  to  !N'elson  and  that  from  the  latter  to 
Maria  and  the  two  daughters  being  voluntary,  and  the  latter 
expressing  no  consideration,  Maria,  Eliza,  and  I^ancy  only 
took  the  land  in  trust  for  William  McCaw;  consequently, 
that  there  was  no  estate  in  Eliza  descendible  to  Burk,  and 
he  is  without  interest  in  the  premises.  The  third  is,  that 
the  deeds  being  voluntary,  and  the  grantor,  William,  hav- 
ing continued  in  possession,  the  court  can  not  enforce  them 
by  giving  the  grantees  pK)ssession. 

There  is  a  consideration  named  in  the  deed  from  Wil- 
liam to  Nelson.  This  deed  passed  the  title  out  of  the  form- 
er and  vested  it  in  the  latter,  subject  only  to  the  trust  as- 
sumed of  passing  it  over  to  the  wife  and  daughters.  Indeed, 
it  was  but  one  transaction.  Nelson  McCaw  was  the  mere 
conduit  through  which  the  title  passed  from  William  Mc- 
Caw to  his  wife  and  two  daughters. 

Whatever  the  rule  may  be  as  between  parties  not  bear- 
ing the  relationship  of  husband  and  wife  or  parent  and 
child,  it  is  clear  that  when  a  husband  voluntarily  conveys 
to  his  wife,  or  a  father  to  his  child,  no  trust  arises  in  his 
favor,  but  the  presumption  is  that  the  conveyance  was  in- 
tended as  a  provision  or  advancement.  This  presumption  is 
not  conclusive.  The  onuSf  however,  of  removing  it  is  upon 
him  who  insists  that  a  trust  exists. 

It  has  been  repeatedly  held  by  this  court,  that  a  deed  is 
good  between  the  parties  without  any  consideration.'    Ban- 
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dall  V.  Gfienty  19  Ind.  271 ;  Thompson  v.  Thompson^  9  Ind. 
323;  Doe  v.  Eurd,  7  Blackf.  510;  M'Neely  v.  Mucker,  6 
Blackf.  391. 

The  third  proposition  remains  to  be  considered.  No  aid 
will  be  given  to  compel  the  execution  of  a  gift;  but  that 
principle  does  not  apply  to  this  case.  Here  the  deeds  were 
executed,  the  title  passed,  and  only  a  naked  possession  re- 
mained in  the  grantor. 

But  independent  of  this,  the  subsequent  marriage  of  Eli- 
za made  her  a  purchaser  for  a  valuable  consideration,  and 
it  would  be  a  fraud  on  her  husband  to  withdraw  the  estate 
passed  to  her.  Sterry  v.  Arden,  1  Johns.  Ch.  261 ;  Brown 
V.  Carter,  5  Vesey,  861. 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  reply,  or  in  overruling  the 
motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

8.  Major,  for  appellants. 

L.  Barbour  and  C.  P.  Jacobs,  for  appellees. 


Compton  v.  Davidson  and  Another. 

PROifiSBoav  Note. — Pleading. — Baatardy, — It  is  not  a  good  defense  to  a  suit 
upon  a  promissory  note  given  in  compromise  of  a  prosecution  against  the 
maker  for  bastardy,  "that  it  was  understood  that  if  the  child  should  be 
born  too  soon,  or  the  circumstances  would  not  make  out  a  case  of  bastardy, 
the  note  was  to  be  delivered  up,  and  that  the  child  was  bom  eight  moniha 
from  the  time  the  defendant  first  met  the  prosecuting  witness ;''  nor  is  it  a 
good  answer,  "  that  the  defendant  has  since  learned  that  he  could  prove  he 
was  not  the  father,  but  could  not  make  such  proof  at  the  date  of  the  com- 
promise." 

Samb. — Party  Plaintiff. — It  is  not  necessary  that  the  plaintifif  in  a  suit  upon  a 
promissory  note  should  be  the  legal  owner  thereof; — it  is  sufficient  if  he  is 
the  equitable  owner. 
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Pleading. —  Written  Inttrument — Where  a  defense  is  founded  upon  a  written 
agreement,  the  instrument  should  be  set  out. 

APPEAL  from  the  Tippecanoe  Oommon  Pleas. 

Kay,  J. — Suit  by  appellees  on  a  note  executed  to  them  by 
appellant.  Answer,  that  said  note  was  obtained  by  fraud 
and  false  and  scandalous  representations  made  by  one  Mary 
Wallace,  and  by  her  attorneys  who  are  the  present  appellees; 
that  it  was  alleged,  that  said  Mary  was  enceinte  with  a  bas- 
tard child,  and  a  suit  was  threatened  against  him;  that 
said  Mary  made  the  proper  affidavit  before  a  justice  of  the 
peace,  and  he  thereupon  executed  the  said  note,  but  it  was 
understood,  that  if  the  child  was  born  too  soon,  or  if  the 
circumstances  would  not  make  out  a  case  of  bastardy,  the 
note  was  to  be  delivered  up;  that  said  child  was  bom 
within  eight  months  from  the  time  he  first  met  the  said 
Mary ;  wherefore  he  demands  judgment. 

The  answer  fails  to  show  any  agreement  to  deliver  up 
the  note.  It  does  not  allege  such  au  agreement,  but  sim- 
ply that  it  was  understood  it  should  be  delivered  up.  By 
whom  was  it  understood?  Nor  does  the  fact  that  the  child 
was  bom  within  eight  months  acquit  him  of  the  liabil- 
ity. The  court  properly  sustained  a  demurrer  to  the  para- 
graph. 

A  second  paragraph  of  answer  denied  that  the  plaintiifs 
were  the  legal  owners  of  the  note  in  suit.  If  they  were 
the  equitable  owners  it  was  sufficient. 

A  third  paragraph  alleges,  that  the  note  was  given  under 
duress  and  threats  of  public  scandal  and  disgrace,  and 
that  one  Mary  Wallace  would  bring  an  action  in  bastardy, 
and  would  make  an  affidavit  that  she  was  pregnant  with  a 
bastard  child  and  that  the  defendant  was  the  father ;  that 
she  did  so  swear;  and  that  he  had  sinc^leamed  that  he 
could  prove  he  was  not  the  father,  but  could  not  make  such 
proof  at  the  date  of  the  compromise.  A  demurrer  was 
sustained  to  this  paragraph.  There  was  no  error  in  this. 
The  answer  does  not  deny  the  condition  of  Mary  Wallace, 
or  that  circumstances  were  against  his  defense  when  he 
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compromised.  The  case  seems  to  have  been  one  for  com- 
promise, and  his  answer  may  be,  perhaps,  properly  styled  a 
negative  pregnant. 

A  fourth  paragraph  alleged  a  written  agreement  executed 
at  the  date  of  the  note,  by  which  said  Mary  Wallace  agreed 
to  leave  the  city  of  Lafayette  and  remain  away  from  there, 
and  her  failure  to  comply  with  the  written  contract.  The 
agreement  is  not  copied.  As  that  was  the  foundation  of 
the  defense,  it  should  have  been  set  out. 

The  court  propeily  sustained  a  demurrer  to  the  paragraph. 

Judgment  affirmed,  with  five  per  cent,  damages  and  costs. 

A.  J.  Boushy  for  appellant. 


YoGEL  V.  Thb  State.    Three  Cases. 
RissEL  V.  The  State. 

Obiuinal  Law. — Ififarmation. — Arrest  qf  Judgment — ^An  information  which 
is  80  uncertain  that  upon  a  plea  of  guilty  the  court  cannot  know  what  pun- 
ishment it  may  affix,  is  bad  on  motion  in  arrest  of  judgment. 

SiJiB. — Sunday, — Liquor  Low, — Information  charging,  that  "A.,  at,  &c.,  be- 
ing over  fourteen  years  of  age,  on,  Ace,  that  being  the  first  day  of  the  week, 
commonly  called  Sunday,  was  found  unlawfuUy  at  common  labor  and  en- 
gaged in  his  usual  avocation,  to  wit,  selling  and  dealing  out  to  B.  two  gills 
of  whiskey,  and  receiving  therefor  twenty  cents,"  &c. 

Held^  that  as  it  did  not  appear  from  the  information  whether  or  not  the  de- 
fendant had  a  license,  it  was  bad  on  a  motion  in  arrest  based  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  public  offense. 

APPEAL  from  the  Dearborn  Common  Pleas. 

Fbazeb,  J. — These  cases  are  exactly  alike.  The  informa- 
tion charges,  that  ^^A.,  at,  Ac.,  being  over  fourteen  years  of 
age,  on  the  17th  day  of  February,  1867,  that  being  the  first 
day  of  the  week,  commonly  called  Sunday,  was  found  un- 
lawfully at  common  labor  and  engaged  in  his  usual  avoca- 
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tion,  to  wit,  eelliug  and  dealing  out  to  B.  two  gills  of  whis- 
key, and  receiving  therefor  twenty  cents,"  Ac.  The  plea  of 
the  defendant  was,  "that  he  is  guilty  as  therein  charged, 
but  he  says  that  on  the  said  17th  day  of  February,  1867,  he 
was  duly  licensed  to  retail  intoxicating  liquors  under  the 
act  of  March  5th,  1859."  And  thereupon,  without  any  trial,  a 
fine  of  five  dollars  was  assessed  by  the  court,  and  judgment 
entered  thereon,  after  overruling  a  motion  by  the  defendant 
in  arrest  of  judgment  based  upon  the  ground  that  the  in- 
formation did  not  state  sufficient  facts  to  constitute  a  public 
offense. 

The  only  error  assigned  is,  that  the  motion  in  arrest  was 
overruled. 

There  is  no  argument  for  the  State.     The  information : 
seems  to  have  been  a  copy  of  one  which  was  held  good  by 
this  court  in  Voglesong  v.  The  State^  9  Ind.  112.    But  since 
that  case  the  legislature  has  passed  several  acts  which  we  -. 
think  very  materially  affect  the  question.    Now,  only  those 
who  are  licensed  can  lawfully  engage,  on  any  day,  in  the- 
business  of  selling  liquors  in  less  quantity  than  a  quart, . 
without  incurring  a  penalty.    Those  who  are  so  licensed. 
are  subject  to  a  special  penalty  for  doing  it  on  Sunday^, 
which  is  more  severe  than  that  which  the  law  imposes  upon 
other  violations  of  the  Sabbath.     1  G.  &.  H.  614;  Acts- 
Spec.  Sess.  1865,  p.  197. 

The  obvious  purpose  of  the  pleader  was  to  charge  an  or-- 
dinary  violation  of  the  Sabbath,  punishable  as  a  violation. 
of  the  act  of  1855  for  the  protection  of  the  Sabbath.    But 
it  is  impossible  to  learn  from  the  information  whether  the 
defendant  violated  that  act  or  the  act  of  1865,  supra.    In- 
deed, if  he  had  no  license  to  sell  liquor,  then  the  act  charged 
was  unlawful  on  any  day  and  punishable  by  a  higher  pen- 
alty than  as  a  mere  violation  of  the  Sabbath.    The  sum  of 
the  matter  is,  that  it  could  not  be  ascertained  from  the  in- 
formation what  statute  the  defendant  had  violated,  inas- 
much as  it  was  not  alleged  whether  or  not  he  had  a  license;; 
Vol.  XXXI.— 5 
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and  the  coart  coald  not  upon  a  simple  plea  of  guilty  have 
known  what  panishment  to  assess.  If  licensed,  the  fine 
could  be  any  sum  not  less  than  ten  dollars  nor  more  than 
fifty  dollars;  whereas  an  ordinary  violation  of  the  Sabbath 
might  be  punished  by  a  fine  in  any  sum  from  one  dollar 
to  ten  dollars.  From  necessity,  an  information  which  is  so 
uncertain  that  upon  a  plea  of  guilty  the  court  cannot  know 
what  punishment  it  may  affix,  is  bad  on  motion  in  arrest  of 
judgment.  It  charges  no  particular  pubUc  ofiense,  and  the 
second  clause  of  section  144  of  the  criminal  code  settles  the 
question. 

Reversed  and  remanded,  with  directioDs  to  sustain  the 
«metion  in  arrest  of  judgment. 

Gregobt,  J.,  dissented. 

J.  Schwartz^  for  appellants. 

J).  E.  Williamson,  Attorney  General,  for  the  State. 


The  Statb  r.  Morgan. 

'FuGiTivi  FBOK  Justice. — Appeal- — No  appeal  by  the  State  to  the  Supreme 
Court  lies  fVom  the  ruling  of  a  Judge  discharging  from  arrest  a  prisoner 
brought  before  him  for  examination  as  provided  by  the  act  of  March  9tfa, 
1867  (Acts  1867,  p.  126),  "to  regulate  the  arrest  and  surrender  of  fugi- 
tives from  justice  from  other  states  and  territories/* 

APPEAL  from  the  Judge  of  the  Cass  Common  Pleas. 

Eay,  J. — Under  a  warrant  issued  by  the  Governor  of  this 
State,  upon  the  requisition  of  the  Governor  of  the  State 
of  New  York,  Morgan  was  taken  before  the  judge  of  the 
Court  of  Common  Pleas  of  Cass  County,  for  examination 
as  provided  by  the  act  of  March  9th,  1867,  p.  126,  "to  reg- 
ulate the  arrest  and  surrender  of  fugitives  from  justice  from 
other  states  and  territories."  The  appellee  was  discharged 
kfrom  arrest  by  the  judge.    The  State  brings  the  case  here 
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upon  appeal;  but  the  act  makes  no  provision  for  a  review  in 
this  court,  and  we  must, therefore,  on  the  motion  of  the  ap- 
pellee, dismiss  the  appeal. 

There  is  nothing  in  the  claim  by  appellant,  that  the  act 
authorizing  the  State  to  reserve  a  question  in  a  criminal 
action  includes  this  case.  2  G.  &  H.  425,  sees.  149,  150. 
This  is  neither  a  trial  upon  a  criminal  charge  nor  a  proceed- 
ing embraced  under  the  title  of  "criminal  pleading  and 
practice.^'  The  appeal  in  the  case  of  Robinson  v.  Flanders, 
29  Ind.  10,  was  from  the  ruling  of  the  judge  of  the  circuit 
court  upon  a  writ  of  habeas  corpus.    Appeal  dismissed. 

Gbeoory,  J.,  expresses  no  opinion. 

J.  Q.  Strattony  J.  M.  Pratt,  McConnell  ^  Winfieldy  Turpie  ^ 
BaldwiUj  and  D.  E.  Williamsony  Attorney  General,  for  the 
State. 

D.  J>.  I^atty  for  appellee. 
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Obiiiixal  Law. — Jwiiec  of  the  Peacc-^Obtirueting   Highway, — AffidavH.-^  , 

Prosecation  before  a  justice  of  the  peace  for  obstmctinga  highway.    The  fjgg     iHj 

affidavit  charged,  'Hhat  on  or  aboat,  &c.,  at  the  said  county  of  Jefiferson,  in 
the  State  of  Indiana,  one  A.  did  unlawfully  obstruct  a  highway  then  and  jyj 

there  situate,  being  the  highway  running  nearly  north  and  south  through 
section  nine,  town  three,  range  eight  east,  from  the  Scaffold  Lick  and  Kent 
road  to  the  Lexington  and  Paris  road,  in  said  county  and  State,  by  then 
and  there  unlawfully  erecting  fences  across  said  highway,  as  affiant  is  in- 
formed and  believed,*^ 

JSeldf  that  the  highway  was  sufficiently  described. 

Held,  also^  that  it  was  enough  to  charge  that  the  obstruction  was  within  the 
Jurisdiction  of  the  court,  and  not  necessary  to  state  the  particular  place 
where  it  was  erected  on  the  road. 

Held,  also,  that  the  fact  that  the  charge  was  made  on  information  and  belief 
did  not  render  the  affidavit  defective. 
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Neldj  also,  that  the  mistake  of  the  draftsman  in  wrTting  ^^bellered,''  instead  of 
believetj  was  ho  material. 

APPEAL  from  the  Jefferson  Common  Pleas. 

Gregory^  J^ — This  was  a  prosecution  commenced  before 
a  justice  of  the  peace  for  obstructing  a  highway. 

The  afloidavit  charges,  "that  on  or  about  the  loth  day  of 
August,  1868,  at  the  said  county  of  Jefferson^  in  the  State 
of  Indiana,  one  James  B.  Buxton  did  unlawfully  obstruct  a 
highway,  then  and  there  situate,  being  the  highway  running 
nearly  north  and  south  through  section  nine,  towii  three, 
range  eight  east,  from  the  Scaffold  Lick  and  Kent  road  ta 
the  Lexington  and  Paris  road,  in  said  county  and  State,  by 
then  and  there  unlawfully  erecting  fences  across  said  high- 
way, as  aflSant  is  informed  and  believed*" 

The  court  below,  on  motion  of  the  defendantyquashed  the 
affidavit  and  dismissed  the  case.    The  State  appeals. 

It  is  claimed,  that  the  affidavit  is  defective  in  three  partic- 
ulars :  first,  that  the  road  is  not  sufficiently  described ;  sec- 
ond, that  the  particular  place  on  the  road  where  the  obstruc- 
tion was  erected  ought  to  have  been  stated;  and  lastly,  thai 
the  charge  is  made  on  information  and  belief. 

There  is  nothing  in  these  objections. 

The  road  is  described  in  its  beginning,  terminus,  and 
course;  this  is  sufficient. 

It  was  enough  to  charge  that  the  obstruction  was  within 
the  jurisdiction  of  the  court. 

The  form  given  in  the  statute  is  this:  "A —  B —  swears 
(or  affirms)  that  on  or  about  the  —  day  of  — 18 — ,  at  said 
county,  C —  D — ,  as  affiant  verily  believes  (here  state  the  of- 
fense)." 2  G.  &  H.  642,  sec.  31.  It  is  claimed,  that  this  be- 
lief must  be  founded  on  personal  knowledge  of  the  facts. 
If  such  had  been  the  intention  of  the  legislature,  the  words 
"as  affiant  verily  believes"  ought  to  have  been  omitt^. 

It  frequently  occur*  that  the  perpetrator  of  crime  is  con- 
victed on  the  testimony  of  a  number  of  witnesses  swearing 
to  different  parts  of  the  transaction  constituting  the  body 
of  the  offense.    T^o  one  person  could  swear  on  personal 
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knowledge  that  the  accused  was  guilty,  and  yet  any  one  of 
the  numerous  witnesses  might  with  n  clear  conscience  have 
made  the  affidavit  for  the  arrest. 

Some  objection  is  made  to  the  affidavit  on  the  ground 
that  the  word  ^*  believed^  is  in  the  past  tense,  but  this  was 
evidently  a  mistake  in  the  draftsman.  The  affidavit  itself 
shows  that  the  affiant  was  epeaking  as  to  his  then  present 
belief. 

Judgment  reversed,  with  costs;  cause  remanded,  with  di- 
rection to  overrule  the  motion  to  quash  the  affidavit. 

D*  E.  Williamson^  Attorney  General,  and  U.  R,  ^  J.  L. 
Wilson^  for  the  State. 

EL  WL  Harrington  and  €.  A,  Korhly^  for  appellee- 


LounfiN,  Administrator,  r.  James  and  Others.  .  ^ — ^ 

Il84  187 
Descent. — Survwiny  BecondWife  uUhout  ChUdr^. — Where  a  man  dies,  leaving 
surriTlno^  him  a  widow,  a  second  or  other  sabseqnent  wife  hj  whom  he  has 
no  children,  and  children  bjr  a  previous  wife,  the  widow,  4u  cgavMt  crediton^ 
takes  the  same  share  of  his  real  estate,  by  descent,  in  fee  simple,  as  if  a 
£rst  wife;  and  at  her  death  this  fee  simple  descends  to  her  said  husband's 
children  free  from  the  demands  of  his  creditors. 

APPEAL  from  the  Posey  Common  Pleas. 

Fbazeb,  J. — ^Enoeh  R.  James  died,  intestate,  seized  of 
real  estate,  leaving  surviving  him  a  widow,  a  second  wife, 
by  whom  he  had  no  children,  and  also  children  and  the  de- 
scendants of  children  by  a  previous  marriage.  Partition 
was  made  of  his  real  estate,  and  a  portion  was  set  off  to  the 
widow.  She  has  since  died,  and  now  the  administrator  de 
bonis  non  applies  for  an  order  to  sell  the  land  so  set  apart  to 
the  widow,  to  make  assets  to  pay  debts  of  the  intestate. 

These  facts  appearing  by  the  complaint,  a  demurrer  there- 
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to  for  waut  of  sufficient  facts  was  sustuined,  and  upon  that 
ruling  error  is  assigned  here. 

As  between  a  widow,  a  second  wife,  having  no  children, 
and  the  children  of  the  intestate  by  a  previous  marriage,  it 
was  held  by  this  court  as  early  as  1858,  that  under  the  stat- 
ute of  decents  of  1852  (1  G.  &  H.  291,  et  seq)y  the  widow 
took  only  an  estate  for  life.  Martindale  v.  Mariindale^  10 
Ind.  566.  This  was  followed  shortly  afterwards,  in  the 
same  year,  in  Ogle  v.  Sioops,  11  Ind.  880.  Seven  years  later 
the  same  question  was  here  again,  the  judges  of  this  court 
having,  in  the  meantime,  been  wholly  changed;  and  if  the 
question  could  properly  have  been  considered  aa  open  one,  it 
is  not  certain  that  it  would  have  been  decided  the  same  way. 
But  it  was  deemed  that  the  repose  of  titles  acquired  dur- 
ing so  considerable  a  period  upon  the  faith  of  the  former 
decisions,  together  with  the  legislative  assent  to  the  law  as 
thus  interpreted,  required  that  those  decisions  should  bo 
followed.    BocIchUl  v.  Nelsoiiy  24  Ind.  422. 

But  the  question  now  hero  is  altogether  different.  It  is 
not,  what  does  the  widow  take  as  against  children  of  the 
intestate?  but  it  is,  what  does  she  take  as  against  his  credi- 
tors? The  statute  answers  this  question  so  plainly  and  ex- 
pressly that  there  seems  to  be  no  room  for  construction,  "If 
a  husband  die  testate,  or  intestate,  leaving  a  widow^  one -third 
of  his  real  estate  shall  descend  to  her  in  fee  simple, /r^e/ro?n 
all  demands  of  creditors"  16.  &  H.  294, sec.  17.  And 
then  the  language  of  the  proviso  to  the  twenty-fourth  sec- 
tion is  equally  plain,  that  this  fee  simple  which,  as  against 
creditors,  the  second  wife  without  children  takes  on  the 
death  of  the  husband,  "  shall  at  her  death  descend  to  his 
children."  Language  so  plain  cannot  be  disregarded.  That 
construction  which  attempts  to  make  words  mean  what  they 
plainly  do  not  import,  is  but  another  name  for  a  judicial  in- 
vasion of  that  domain  in  the  government  of  thi  state 
which  the  constitution  has,  in  the  clearest  terms,  confided 
exclusively  to  the  legislative  department.  That  it  was  in- 
tended by  the  statute  to  put  beyond  the  reach  of  general 
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creditors  one-third  in  fee  simple  of  the  real  estate  (not  ex- 
ceeding ten  thousand  dollars)  of  a  decedent  leaving  a  sur- 
viving widow,  can  hardly  be  a  debatable  proposition.  That 
of  this  third  the  childless  second  wife  took  only  an  estate 
for  life  as  against  children  of  a  former  marriage,  was  a  con- 
clusion deduced  altogether  from  the  provision  that  upon 
her  death  that  land  should  go  the  children  of  the  deceased 
husband.  The  further  conclusion,  now  sought  to  be  drawn, 
that  upon  the  death  of  the  wife  it  shall  be  liable  to  sale  for 
the  payment  of  the  husband's  debts,  does  not  follow — ^in- 
deed, it  is  utterly  inadmissible,  and  would  be  in  palpable 
violation  of  the  express  words  of  the  statute. 

It  is  not  attempted  to  reconcile  the  present  decision  with 
the  broad  language  contained  in  the  opinions  delivered  in 
Martindale  v.  Martindale  and  Ogle  v.  StoopSy  supra.  Those 
cases  arc  simply  deemed  to  settle  the  very  question  then 
before  the  court,  and  nothing  beyond.  "We  are  not  aware 
that  it  has  heretofore  been  supposed  that  they  would  justi- 
fy the  inference  that  on  the  descent  being  cast  upon  the 
children  by  the  wife's  death  the  land  would  be  brought 
within  the  reach  of  the  husband's  creditors.  The  present 
case  is,  so  far  as  we  are  aware,  the  first  attempt  to  enforce 
that  theory  in  any  of  our  courts.  Moreover,  if  after  the 
wife's  death  the  land  may  be  made  assets  by  the  husband's 
administrator,  there  is  no  reason  why  it  may  not  be  done 
during  her  life  by  selling  the  property  subject  to  her  estate  for 
life.  If  the  children  take  by  inheritance  from  the  husband, 
and  not  from  the  wife,  this  result  would  probably  bo  inev- 
itable. Note,  then,  the  fruits  of  statutory  construction! 
The  sixteenth  section  expressly  abolishes  dower,  and  the 
seventeenth,  as  against  creditors,  gives  the  widow,  in  a  case 
like  this,  an  estate  in  fee  simple,  to  go  on  her  death  to  the 
husband's  children — and  this  would  bo  interpreted  to  mean 
that  the  widow  takes  an  estate  in  dower  only,  against  any- 
body, whether  child  or  creditor.  Does  the  judicial  function 
of  construction  go  to  the  extent  of  overriding  the  plain 
language  and  equally  plain  intention  of  the  legislature? 
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The  case  before  us  was  probablj  suggested  by  what  ap- 
peared to  be  a  great  hardship.  The  decedent  died  insolvent, 
seized  of  considerable  landed  estates.  Of  this,  a  quantity 
worth  ten  thousand  dollars  was  set  apart  to  the  widow,  and 
by  her  death  it  goes  to  his  children.  There  seems  to  be  a 
large  measure  of  common  justice  in  the  claim  that  this  land 
should  now  be  converted  into  assets  to  be  applied  upon  the 
decedent's  indebtedness.  This  is  the  more  striking  because 
the  aggregate  value  of  this  real  estate  is  large.  But  if  the 
widow  had  been  the  first  instead  of  a  second  wife,  tlie  jus- 
tice of  the  appeal  would  have  been  not  less  forcible  than 
now.  And  yet  in  that  case  the  statute  would  have  pre- 
sented an  insurmountable  obstacle  to  the  demand.  In  that 
case  the  statute  proceeds  upon  the  assurance  that  maternal 
affection  will  not  divert  the  estate  from  the  children  of  the 
marriage;  in  this  case  the  statute  does  not  rely  upon  a 
childless  step-mother's  sense  of  duty,  but  fixes  the  course 
which  the  estate  shall  take  upon  her  death.  It  secures  to 
the  creditors  no  advantage  from  the  fact  that  the  last  mar- 
riage happens  not  to  produce  offspring;  and  why  shoulc) 
it? 

Judgment  affirmed,  with  costs. 

Elliott,  C.  J.,  dissented. 

J.  and  H.  C,  Pitcher,  for  appellant. 

A.  IgUliart  and  W.  Harrow^  for  appellees. 


iJJ  g^  Bates  v.  The  State. 

)61   687  CaniiNAL  Law. — Indictment. — Where  a  statute  in  a  criminal  case  is  not  to  be 

taken  in  the  broad  meaning  of  the  words  used,  but  to  bo  limited  by  con- 
Btmction  to  a  special  subject  or  matter,  it  is  proper  that  an  indictment  there- 
under should  not  charge  the  crime  in  the  language  of  the  statute  simplj, 
but  should  limit  the  case  and  bring  it  within  the  construction  placed  upon 
the  statute. 
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Sake. — Trespass  to  Land. — An  indictment,  under  section  14,  2  G.  &  II.  4G2, 
for  removing  a  quantity  of  valaable  graycl  from  the  land  of  another,  should 
show  the  property  removed  to  have  been  a  part  of  the  realty. 

Save. — Construction  of  Statute. —  Words. — ^The  words  *' remove  from"  in  this 
section  have  not  a  technical  meaniDg  authorizing,  in  such  a  case,  the  imply- 
ing of  an  averment  that  the  thing  removed  was  a  part  of  the  realty. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

EaYj.J. — This  was  an  indictment  for  trespass  to  lands. 
The  indictment  alleged,  that  the  defendant  did,  on,  &Ci,  un- 
lawfully take  and  remove  from  the  land  belonging  to  Deb- 
orah Bacon,  in  the  county  of  Marion,  forty-five  cubic  yards 
of  gravel,  of  the  value  of  six  dollars. 

A  motion  to  quash  was  overruled. 

The  statute  provides,  that  any  person,  who  shall  cut  down 
or  remove  from  any  land  belonging  to  another,  without  li- 
cense so  to  do  from  competent  authority,  "any  tree,  stone, 
timber,  or  other  valuable  article,  shall  be  deemed  guilty  of 
a  trespass,  and  upon  conviction  shall  be  fined  in  five  times 
the  value  of  such  property,  to  which  may  be  added  impris- 
onment.''   2  G.  &  H.  462. 

This  language  is  certainly  broad  enough  to  cover  the  re- 
moval of  personal  property  from  the  land  of  another,  and 
yet  such  an  act  has  never  been  treated  in  any  state  as  a 
misdemeanor,  unless  it  was  taken  under  such  circumstances 
as  would  render  the  act  a  larceny.  It  is  no  more  a  misde- 
meanor to  remove  personal  property  from  the  land  of  an- 
other than  from  any  other  place.  It  is  the  taking  that  the 
law  regards  as  the  crime,  if  felonious,  not  the  trespass,  un- 
less the  thing  taken  be  part  of  the  realty,  when  it  is  piln- 
ished,  even  without  the  criminal  intent  to  retain  the  thing 
removed.  Such  statutes  have  always  been  held  to  apply 
only  where  the  removal  was  of  something  forming  part  of 
the  realty,  and  which  would  pass  as  such  upon  a  sale  of  the 
premises. 

Now,  where  a  statute  in  a  criminal  case  is  not  to  be  taken 
in  the  broad  meaning  of  the  words  used,  but  limited  by 
construction  to  a  special  subject  or  matter,  it  is  proper  that 
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an  indictment  Bhould  jcharge  the  crime,  not  in  the  language 
of  the  statute  simply,  but  limit  the  case  and  bring  it  within 
the  construction  placed  upon  the  act.  The  law  may  be 
construed  according  to  the  evident  intent  and  purpose  of 
the  legislature,  but  an  indictment  cannot  be  thus  modified. 

Nor  have  the  words  "remove  from'*  any  technical  mean- 
ing authorizing  us  to  imply  an  averment  that  the  thing  re- 
moved was  a  part  of  the  realty.  The  same  form  is  used  in 
regard  to  the  removal  of  the  body  of  a  person  deceased 
from  a  burying  ground,  or  forcibly  taking  goods  from  the 
person. 

It  was  therefore  necessary,  in  the  opinion  of  a  majority 
of  the  court,  that  the  indictment  in  this  case  should  have 
shown  the  property  removed  to  have  been  a  part  of  the 
realty.  It  may  have  been  a  pile  of  gravel  hauled  from  oth- 
er lands  and  placed  there  for  sale;  and  if  so,  it  would  have 
simply  been  regarded  as  personal  property,  and  there  would 
have  been  no  offense,  under  the  statute  cited,  in  its  removal, 
any  more  than  in  the  removal  of  a  wagon  from  the  land. 
An  averment  that  the  gravel  was  in  place,  or  constituted  a 
part  of  the  land,  would  have  avoided  this  objection. 

The  motion  to  quash  should  have  been  sustained. 

On  the  trialjthere  was  an  agreement  as  to  the  facts,  but 
no  statement  is  made  by  which  wo  can  determine  whether 
the  gravel  was  personal  property  or  a  part  of  the  realty. 
The  statement  of  facts  shows  that  a  gravel  road  was  be- 
ing built  upon  this  land,  and,  for  aught  that  appears,  the 
gravel  may  have  been  brought  upon  the  land  for  the  very 
purpose  of  a  sale  to  the  gravel  road  company,  of  which  tho 
defendant  was  president. 

There  was  no  argument  for  tho  State. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  sustain  tho  motion  to  quash. 

Elliott,  C.  J. — ^I  cannot  concur  in  the  opinion  of  my 
brother  judges  in  holding  the  indictment  in  this  case  bad, 
and  will  state  briefly  the  grounds  of  my  dissent.    . 
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It  is  a  general  rule  iu  criminal  pleadings,  which  has  been 
too  often  recognized  by  this  court  to  require  a  reference  to 
the  cases,  that  wherjB  the  particular  act  or  acts  constituting 
the  offense  are  clearly  defined  by  iliQ  statute,  it  is  sufficient 
to  charge  the  offense  in  the  language  of  the  statute.  Here 
the  statute  declares, that  any  person  "who  shall  cut  down 
or  remove"  from  any  land  belonging  to  another,  without 
license  so  to  do  from  competent  authority,  "any  tree,  stone, 
timber,  or  other  valuable  article,  shall  be  deemed  guilty  of 
a  trespass,"  Ac,  and  the  indictment  alleges,  that  the  defend- 
antdid,  on,  &c.,  "unlawfully  take  and  remove  from  the  land  of 
Deborah  Bacon,  in  the  county  of  Marion,  forty-five  cubic 
yards  of  gravel,of  the  value  of  six  dollars,"  &c.  The  of- 
fense is  clearly  defined  by  the  statute,  and  is  charged  in  the 
indictment  iu  the  same  language. 

But  it  is  said,  that  it  was  not  intended  to  make  the  remov- 
al of  every  species  of  personal  property,  without  the  con- 
sent of  tho  owner,  a  criminal  offense;  nor  do  I  claim  for  the 
statute  so  broad  a  construction.  It  prohibits  the  removal 
from  the  land,  of  any  tree,  stone,  timber,  or  other  valuable 
article.  This  language  evidently  requires  that  the  article 
removed  should,  iu  some  sense,  pertain  to  the  land  itself, 
and  hence  would  not  include  a  wagon  or  other  manufactured 
article,  or  live  stock.  The  article  removed  must  pertain  to, 
and  be  removed  from,  the  land,  to  bring  the  case  within  the 
purview  of  the  statute. 

If  this  is  tho  proper  construction  of  the  words  "  remove 
from  the  land,"  as  used  in  the  statute,  then  the  same  lan- 
guage, when  used  in  the  indictment,  and  in  reference  to  the 
same  thing,  is  entitled  to  precisely  the  same  construction. 
Gravel  is  an  article  pertaining  to  land,  and  ordinarily  forms 
a  part  of  it,  and  an  allegation  that  it  is  taken  from  the  land 
necessarily  implies  a  severance.  This  being  the  reasonable 
and  fair  construction  of  the  language  of  the  indictment,  to 
have  limited  that  language  by  further  averment  would  have 
been  unnecessary. 
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In  my  judgment, the  indictment  is  good,  and  the  motion 
to  quash  was  properly  overruled. 
M.  M.  Bayy  J.  W.  Gordon^  and  W.  Marchy  for  appellant 
D.  E.  WHliccmson^  Attorney  General,  for  the  State. 


The  State,  on  the  relation  of  McCarty,  Auditor  of  State, 

V.  Pepper  and  Others. 

Estoppel  in  Pais. — Where  an  act  is  done  or  a  statement  made  by  a  person, 
which  cannot  be  contradicted  or  contravened  withont  frand  on  his  part  and 
injury  to  others  whose  conduct  has  been  influenced  by  the  act  or  admission, 
the  character  of  an  estoppel  will  attach  to  what  would  otherwise  be  mere 
evidence;  the  estoppel  being  limited  within  such  bounds  as  arc  sufiScicnt  to 
put  those  who  have  dealt  on  the  faith  of  appearances  that  turn  out  to  be 
incorrect  in  the  same  position  with  reference  to  the  author  of  such  appear- 
ances as  if  they  were  true. 

Same, — Principal  and  Surety. — Bond. — When  a  bond  has  been  signed  and  de- 
livered to  the  principal  obligor  by  a  surety,  upon  the  condition  that  oth- 
ers, not  named  in  the  instrument,  shall  sign  before  it  is  delivered  to  the  obligee, 
and  it  is  delivered  without  such  signatures  being  obtained,  and  received  by 
the  obligee  without  notice  of  such  condition  or  circumstances  which  should 
put  him  upon  inquiry,  the  condition  imposed  will  not  avail  the  surety.  This 
is  not  a  question  of  the  power  of  the  principal  to  deliver  the  bond  in  its 
apparently  perfect  condition,  but  simply  a  question  of  estoppel. 

Sams. — Blankt, — A  surety  signing  and  delivering  to  the  principal  obligor  a 
bond  before  the  names  of  the  sureties  have  been  inserted  in  the  body  of  the 
instrument  will  be  held  as  agreeing  that  the  blank  for  such  names  may  be 
filled  after  he  has  executed  it. 

Samb. — Sigtdng  after  Forged  Signature. — A  surety  signed  a  county  treasurer's 
official  bond,  at  the  request  of  the  principal  obligor,  after  the  signatures  of 
other  sureties,  without  reading  it,  or  hearing  it  read,  or  asking  what  it  was, 
upon  being  told  by  the  principal  that  it  was  a  county  paper. 

Eeldj  that  such  surety  was  not  released  by  the  fact  that  one  of  the  signatures 
before  his  was  forged. 

AGBffCY. — Official  Bond. — The  principal  obligor  in  a  county  treasurers  official 
bond  Is  not  the  f^^ent  of  the  board  of  county  commissioners  in  procuring  its 
execution. 

APPEAL  from  the  Franklin  Circuit  Court 


MAY  TERM,  1869.  77 


The  State,  ex  rel  MeCartj,  Auditor  of  State,  v.  Pepper  and  Others. 

Ray,  J. — This  was  an  action  upon  the  official  bond  of 
Michael  Batzner,  Treasurer  of  Franklin  county,  for  a  fail- 
ure to  pay  over  money  collected  for  the  State  as  such  treas- 
urer. 

There  was  an  answer  in  five  paragraphs. 

The  first  is  a  general  non  est  factum,  puttiDg  in  issue  the 
execution  and  delivery  of  the  bond. 

The  second  sets  up  the  fact  of  the  supposed  bond  being 
intrusted  to  a  special  agent  for  the  special  purpose  only  of 
delivering  this  supposed  bond  when  certain  conditions 
should  be  complied  with ;  and  that  he  fraudulently  handed 
the  supposed  bond  over  to  the  obligee  without  authority. 

There  is  a  third  issue  of  fact,  that  after  the  supposed 
bond  had  been  delivered  to  the  obligee  there  were  material 
alterations  made  in  it,  without  the  knowledge  or  consent  of 
the  obligors,  which  avoided  the  bond. 

There  is  a  fourth  issue  upon  the  plea  of  those  who  signed 
after  the  bond  was  delivered  to  the  obligee,  that  they 
were  induced  to  sign  and  deliver  it  by  fraud ;  that  they 
would  not  have  signed  or  delivered  it  if  they  had  known 
that  it  had  before  been  delivered;  and  that  their  signing 
made  a  material  alteration  in  it,  unknown  to  them,  after  de- 
livery. 

The  fifth  issue  of  fact  is,  that  when  the  bond  was  deliv- 
ered by  the  obligors,  they  all,  except  Batzner  and  Grinke- 
meyer,  supposed  that  the  signatures  of  all  the  obligors 
who  purported  to  have  signed  it  were  genuine;  and  if  they 
had  known  that  any  of  the  signatures  were  forged,  they 
would  not  have  delivered  the  bond;  whereas,  in  fact,  one 
of  thd  signatures,  that  of  Grinkemeyer,  was  not  genuine, 
but  a  forgery. 

The  cause  was  submitted  to  the  court  for  trial,  and  there 
was  a  finding  for  the  defendants. 

The  appellees  make  the  following  abstract  of  the  main 
part  of  the  evidence. 

(rrmimo/er  testifies  as  follows:  "That  he  did  not  sign 
the  bond,  or  authorize  any  one  to  do  it  for  him."    (Judg- 


78  SUPREME  COtJRT  OF  INDIANA. 

The  State,  ex  rel.  McCarty,  Auditor  of  State,  v.  Pepper  and  Others. 

ment  has  been  rendered  in  his  favor  upon  the  ground  that 
his  signature  was  a  forger3\) 

Clarh — "Batzner  wanted  me  to  Bign  the  bond.  I  told 
him  he  knew  that  I  was  embarrassed,  and  could  do  him 
no  good.  He  said  he  wanted  to  get  one  hundred  names  on 
the  bond,  and  my  name  might  induce  others  to  sign  it.  I 
was  at  the  time  insolvent." 

Pepper, — "Batzner  asked  me  to  bign  his  bond,  and  said 
he  must  or  would  have  one  hundred  names  on  it.  Can  not 
say  which.  I  put  my  name  there  because  he  said  he  mnst  or 
would  have  one  hundred  names  on  it." 

Koemer. — "Batzner  asked  me  to  sign  my  name  to  his 
bond.  He  said  I  need  not  be  afraid,  he  wanted  to  get  the 
whole  county  on  it,  and  then  I  signed  my  name.  I  signed 
the  bond  because  I  thought  if  he  got  so  many  on  it  there 
could  be  no  danger." 

Schmidt — "Batzner  asked  me  to  sign  his  bond.  I  told 
him  I  did  not  know  about  it.  He  asked  me  why.  I  said 
he  might  get  a  big  pile  of  money  on  hand  and  run  away 
and  leave  us  to  pay  it.  He  said  I  need  not  be  afraid,  that 
he  intended  to  get  one  hundred  good  names  on  it.  I  saw 
Fiske  sign  it;  and  I  then  signed  it." 

Oltd. — "Batzner  asked  me  to  sign  mj^  name.  1  told  him 
that  it  was  of  no  use,  that  I  had  no  property.  He  said  that 
made  no  difference,  that  it  was  just  for  fun.  He  said  that 
so  the  paper  was  full  it  was  right.  I  did  not  read  it,  nor  did 
he  read  it  to  me.  I  thought  I  was  just  signing  for  the  char- 
acter of  the  man.  I  can  not  read  English.  He  did  not  tell 
me  what  it  was  for;  I  supposed  it  was  for  the  character  of 
the  man.    I  had  no  property  at  the  time." 

Walter. — "Batzner  brought  the  paper  to  me;  I  hesitated; 
he  said  I  need  not  bo  afraid,  ho  intended  to  get  one  hun- 
dred good  names  on  it." 

Shroeder. — "Batzner  handed  mo  the  paper,  and  asked  me 
to  sign  it.  I  told  him  I  did  not  like  to  sign  it.  He  said  he 
had  to  have  one  hundred  good  names  on  it,  and  on  this 
consideration  I  signed  it." 
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Calfee. — "Batzner  asked  me  to  sign  his  bond.  I  told  him 
I  had  always  avoided  such  matters.  He  spoke  of  our  ac- 
quaintance, &c.,  and  said  if  I  would  put  my  name  down  he 
would  get  one  hundred  good  names  to  go  on  the  bond,  and 
spoke  about  the  township  he  intended  to  get  them  in.  I 
then  put  my  name  down  with  these  inducements." 

Quick — "Batzner  asked  me  to  sign  his  bond.  I  told  him 
he  could  get  enough  without  me.  He  said  he  intended  to 
get  one  hundred  names  before  he  presented  it  to  the  Board." 

Witt — ^**Have  lived  in  this  county  twenty- three  years. 
Baiew  Batzner.  I  signed  the  bond  at  my  house;  Batzner 
brought  a  paper  to  me;  I  didn't  ask  what  it  was,  but  signed 
it;  didn't  read  it;  Batzner  said.  Here,  Witt,  is  a  county  pa- 
per, sign  it.  I  didn't  ask  him  what  it  was,  but  signed  it;  he 
didn't  read  it  to  me." 

Martin. — ^''Batzner  asked  me  to  sign  the  paper.  I  asked 
him  what  it  was  for.  He  told  me  it  was  for  his  treasurer's 
bond.  I  hesitated;  and  he  then  told  me  I  need  have  no 
fears,  for  he  would  have  one  hundred  good  men  on  it  be- 
fore he  attempted  to  file  it." 

AUher. — ^** Batzner  told  me  he  wanted  me  to  sign  the  bond. 
I  told  him  to  get  richer  men,  I  was  too  poor  to  go  on  a 
bond  for  so  much  money.  He  said  I  ought  not  to  be  afraid, 
that  there  was  one  man  on  the  bond  that  was  worth  fifty 
thousand  dollars;  that  he  would  not  get  less  than  two  hun- 
dred names  on  the  bond,  and  on  this  consideration  I  signed 
the  bond." 

Johnson. — "Batzner  asked  me  to  sign  the  bond.  I  told 
him  my  name  would  do  no  good;  he  said  he  wanted  to  get 
one  hundred  names  on  the  bond." 

Moorman. — ^^^  Was  sheriflf,  &c.  Saw  the  bond  the  day  the 
commissioners  met.  They  met  in  the  auditors's  office. 
There  was  no  court  in  session.  There  was  a  blank  in  the 
body  of  the  bond — ^no  names  except  Batzner's,  nor  any 
date  to  it.  The  blank  was  filled  up  after  it  was  approved, 
by  Archy  Herndon,  by  the  insertion  of  the  names  of  th^ 
sureties." 
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-Bwc/aw^Aam.— "Batzner  asked  me  if  Mr.  D.  D.  Jones  had 
seen  me  about  his  surety  bond.  I  told  him  he  had.  I 
asked  him  if  Mr.  Jones  and  Dr.  George  Berry  had  signed 
it.  He  said  they  had  not,  but  were  going  to;  that  he  had 
been  to  see  Dr.  Berry,  and  he  had  promised  to  come  and 
sign  the  bond;  *  *  *  that  he  intended  to  get  one  hun- 
dred names,  the  best  men  in  the  county.  I  then  signed  the 
bond.  *  *  3J«  I  asked  if  Dr.  Berry  and  Dan  Jones  were 
certain  to  go  on  the  bond.  He  said  they  were.  I  was  in- 
duced  to  sign  the  bond  by  these  statements,  and  knowing 
that  Jones  and  Berry  were  leading  men  in  the  county  and 
were  well  acquainted.  *  *  *  My  understanding  was, 
that  he,  Batzner,  was  to  get  the  names  before  the  commis- 
sioners met,  and  the  bond  was  then  to  go  to  the  commis- 
sioners." 

Berry. — "  Batzner  asked  me  to  sign  the  bond.  I  asked 
him  if  he  had  redeemed  his  pledge  he  had  made  as  to  the 
number  of  men  to  be  on  the  bond,  which  was,  that  he  should 
have  one  hundred  good  men  on  the  bond.  He  said  he  had 
not,  but  would  get  them.  I  told  him  to  get  ninety-nine, 
and  I  would  be  the  hundredth.  I  did  not  then  sign  the 
bond.  The  day  I  signed  it  he  came  to  me  *  *  and  pressed 
my  signing  it.  I  asked  him  if  he  had  got  the  names,  and 
he  said  he  had  not,  but  intended  to  get  them.  I  told  him 
that  was  his  pledge,  and  I  did  not  want  to  go  on  until  he 
had  got  them.  He  said  he  wanted  to  get  some  names  in 
the  country,  and  did  not  want  to  go  to  get  them  until  ho 
had  got  the  names  of  his  acquaintances  in  town.  I  told 
him  I  would  sign  with  the  understanding  that  I  was  to  bo 
on  if  there  were  one  hundred  good  names  on  the  bond.  I 
signed  it  and  left  it  with  him  with  that  understanding.  I 
left  it  with  him,  to  be  delivered  when  he  got  one  hundred 
good  men  on  it." 

Shafer. — ^**  Batzner  came  back  with  a  paper  in  his  hand, 
and  asked  me  if  I  did  not  want  to  sign  it.  I  asked  him,  ^For 
what?'  Ho  said  he  wanted  one  hundred  men  on  it  for  rec- 
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ommendation.  He  said,  'You  must  not  be  afraid  to  sign  youp 
name.'  I  said,  if  it  was  nothing  else  but  a  recommendation, 
I  would  do  it.  I  did  not  read  it;  it  was  folded  up.  L  saw 
nothing  written  or  printed  on  it.  He  did  not  read  it  to  me. 
I  can't  read  English.  I  did  not  ask  him  to  read  it  to  me ;  did 
not  know  it  was  a  bond;  saw  no  names  on  it;  would  not 
have  signed  it  had  I  known  it  was  a  bond.  He  did  not 
speak  of  any  other  paper,  or  names  to  a  paper,  until  after  I 
had  signed  it.  During  that  evening  ho  told  mo  he  had  a 
bond  filled  out  at  Brookville,  with  sixty  names  on  it." 

Stoops. — "I  was  one  of  the  commissioners  at  the  time  this 
bond  was  approved,  and  was  in  attendance.  It  was  a  spe- 
cial meeting,  called  to  approve  the  bonds.  When  it  was  first 
presented,  I  objected  that  there  were  not  names  enough  on 
it.  Batzner  took  it  out  and  got  King,  West,  and  others  to 
sign  it.  Don't  recollect  whether  Grinkemeyer's  name  was  * 
on  when  he  brought  it  back,  or  not;  can't  say  whether  it 
had  been  filled  up  with  names  and  dates  at  the  time  he  • 
brought  it  back,  or  not." 

Hyatt. — "I  was  commissioner  when  this  bond  was  ap- 
proved, and  was  present  when  first  presented ;  it  was  reject- 
ed, only  a  portion  of  these  names  being  on  it ;  the  balance- 
of  signatures  were  procured  the  same  day,  and  within  a  short 
time.    Think  that  after  it  was  objected  to,  all  the  names- 
from  Johnson  down  were  put  on  it.    Grinkemeyer's  name- 
was  brought  in;  it  had  not  been  on  before.    Don't  know 
whether  it  was  filled  up  before  approval,  or  not.    When, 
first  presented,  the  bond  was  objected  to.    Batzner  took,  it 
out  and  got  on  the  name  of  Johnson  and  those  below  it." 

The  question  presented  in  this  court  is  upon  the  sufli- 
ciency  of  the  evidence  to  sustain  the  finding. 

In  the  case  oi  Deardorff  v.  Foresmariy  24  Ind..481,.the' 
question  presented  in  this  case  upon  the  liability  of  the 
sureties  where  the  bond  was  delivered  by  them  to  the- 
principal  upon  condition  that  others,  not  named  in  the  bond,, 
should  sign  before  the  bond  was  delivered  to  the  obligee^ 
Vol.  XXXI.— 6 
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and  such  delivery  was  made  without  such  signatures  being 
obtained,  and  the  bond  received  by  the  obligee  in  good  faiths 
was  examined ;  and  it  was  held,  that  where  "  the  surety  places 
the  instrument,  perfect  upon  its  face,  in  the  hands  of  the 
proper  person  to  pass  it  to  the  obligee,  the  law  justly  holds 
that  the  apparent  authority  with  which  the  surety  has  clothed 
him  shall  be  regarded  as  the  real  authority;  and  as  the  con- 
dition imposed  upon  the  delivery  was  unknown  to  the  obli- 
gee, therefore  the  benefit  of  such  condition  shall  not  avail 
the  surety."  This  decision  was  affirmed  in  "Webb  v.  Baird, 
27  Ind.  368,  and  in  Blaclcwell  v.  The  State,  26  Ind.  204, 
where  it  was  also  held,  that  the  principal  obligor  was  not 
the  agent  of  the  board  of  commissioners. 

This  entirely  disposes  of  the  plea  of  a  special  agency. 
The  special  agent  is  clothed  with  the  apparent  authority  to 
make  an  unconditional  delivery  of  the  bond,  and  the  obligee, 
uninformed  of  the  condition  imposed,  is  authorized  to  re- 
ceive the  bond  thus  delivered,    Nothing  short  of  absolute 
notice  to  the  obligee,  or  circumstances  which  should  put 
'him  upon  inquiry  and  therefore  imply  notice,  can  avoid  this 
Tule.    It  is  not,  as  stated  in  The  People  v.  Bostwichj  32  N. 
T.  445,  a  question  of  the  power  of  the  principal  to  deliver 
^the  bond  in  its  apparently  perfect  condition,  but  simply  a 
•  question  of  estoppel.    The  surety  signs  an  instrument  com- 
plete on  its  face,  and  delivers  it  to  the  principal  to  pass 
over  to  the  obligee;  if  he  impose  any  condition  upon  his 
*deUvery,  he  must  rely  upon  the  principal  to  execute  that 
t condition,  for  ho  has  made  him  his  agent  for  the  general 
purpose  of  a  deliveiy,  and  has  clothed  him  with  the  indicia 
•of  such  agency.    The  obligee  accepts  an  instrument  perfect 
in  form  and  execution,  which  comes  to  him  from  the  person 
who  should  have  possession  of  the  instrument  for  the  pur- 
pose of  such  delivery.    The  entire  transaction,  so  far  as  the 
obligee  is  involved,  is  according  to  the  ordinary  and  natu- 
ral course.    The  surety,  however,  while  ho  executes  the  in- 
strument and  places  it  in  the  usual  channel  for  delivery,  de- 
[parts  from  ithe  ordinary  course  of  proceedure  by  circum- 
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scribing  the  general  authority  by  a  condition  unknown  to 
the  obligee.  The  condition  is  disregarded,  a  fraud  is  ac- 
complished, and  he  who  has  not  scrupled  to  trust  his  prin- 
cipal with  the  semblance  of  a  general  authority  to  make  the 
delivery  must  stand  the  hazard  he  has  incurred. 

A  much  broader  scope  has  been  given  to  the  doctrine  of 
estoppels  in  paiSy  both  in  this  country  and  in  England,  than 
formerly  obtained,  and  it  is  now  established,  that  whenever 
an  act  is  done  or  a  statement  made  by  a  party,  which  can- 
not be  contradicted  or  contravened  without  fraud  on  his 
part  and  injury  to  others  whose  conduct  has  been  influenced 
by  the  act  or  admission,  the  character  of  an  estoppel  will 
attach  to  what  would  otherwise  be  mere  evidence.  The 
estoppel  must  obviously  be  limited  within  such  bounds  as 
are  sufficient  to  put  the  party  who  has  dealt  on  the  faith  of 
appearances  that  turn  out  to  be  incorrect  in  the  same  posi- 
tion with  reference  to  the  author  of  such  appearances  as  if 
they  were  true.  The  truth  is,  courts  have  been,  for  some 
time,  favorable  to  the  utility  of  the  doctrine  of  estoppels, 
hostile  to  its  technicality.  2  Smith  Lead.  Cas.  619  (6th  Am. 
ed.);  Smith  v.  Newton^  88  111.  280;  Knoebd  v.  Kircher,  88  HI.  808. 

It  is  intimated  by  Judge  Bedfield,  in  a  note  to  the  case 
of  The  York  Co.  M.  F.  Ins.  Co.  v.  Brooks,  8  Am.  Law  Reg. 
(n.  s.)  403,  that  the  English  courts  have  denied  the  ap- 
plication of  the  rule  to  this  class  of  cases,  that  he  who 
by  his  culpably  negligent  act  enables  his  agent  to  commit 
a  fraud  to  the  prejudice  of  third  persons,  is  estopped  from 
denying  the  actual  authority  of  the  agent;  and  the  cases  of 
Swan  V.  The  North  British^  ^c.y  Co.,  10  Jur.  (n.  s.)  102,  and 
Patching  v.  Dubbins,  23  Eng.  L.  &  Eq.  609,  are  cited  as  au- 
thority for  the  remark.  In  the  case  of  Deardorff  v.  Fores- 
man,  supra,  we  examined  the  first  case  cited,  and  the  result 
proved  that  his  conclusion  was  not  sustained  by  that  au- 
thority. The  case  of  Patching  v.  Dubbins  was  where  a 
vendor  of  land  covenanted,  that  no  building  except  tombs 
should  be  erected  on  any  part  of  his  land  opposite  to  the 
land  sold.    Subsequently  the  vendor  sold  part  of  the  land 
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on  the  other  side  of  tlio  road,  and  the  purchaser  buiit  there- 
on. Ko  objection  was  made  to  the  building  erected,  as  it 
did  not  intercept  the  view  of  the  first  vendee.  Subsequently 
another  part  of  the  land  was  sold,  and  buildings  were 
about  to  be  erected,  when  the  original  purchaser  filed  a  bill 
to  enjoin  the  building;  but  the  court  dismissed  the  bill,  hold- 
ing that  the  true  meaning  of  the  covenant  was,  that  it  ex- 
tended only  to  so  much  of  the  lands  of  the  original  vendor 
as  were  exactly  opposite  to  the  land  sold  to  the  plaintiflT.  if 
this  decision  is  a  denial .  of  the  application  made  in  this 
country  of  the  rule  referred  to,  the  English  Court  of  Appeal 
in  Chancery  h,as  evinced  so  much  delicate  consideration  for 
the  American  courts  that  its  line  of  departure  from  their 
rulings  cannot  be  traced. 

But  since  the  decision  of  this  court  in  the  jDcarrfor^  case, 
the  question  there  considered  has  been  before  the  Supreme 
Court  of  the  State  of  Maine,  and  has  received  a  like  solu- 
tion. State  V.  Peck^  53  Me.  284.  This  decision,  published 
the  year  following  the  case  in  this  court,  revie\dng,  as  it 
does,  the  same  line  of  authorities,  supporting  itself  by  the 
same  decisions  and  arguments  that  approved  themselves  to 
us,  renders  it  uimcccssary  that  w^e  should  do  more  than 
quote  the  result  reached:  "A  bond  perfect  upon  its  face,  ap- 
parently duly  executed  by  all  whose  names  appear  therein, 
purporting  to  be  signed,  sealed,  and  delivered  by  the  sev- 
eral obligors,  and  actually  delivered  by  the  principal  with- 
out stipulation,  reservation,  or  condition,  cannot  be  avoided 
by  the  sureties  upon  the  ground  that  they  signed  it  on  the 
conditiomthat  it  should  not  be  delivered  unless  it  should  be 
executed  by  ether  persons,  who  did  not  execute  it,  when  it 
appears  that  the  obligee  had  no  notice  of  such  condition, 
and  nothing  to  put  him  upon  inquiry  as  to  the  manner  of 
its  execution,  and  also  that  he  has  been  induced  upon  the 
faith  of  such  bond  to  act  to  his  own  prejudice." 

Before  passing  from  this  portion  of  the  case  it  may  be  well 
to  add  a  remark  to  our  comments  made  in  the  Deardorff  case 
upon  ther-  decision/  in  the  Supreme  Court  of  the  United 
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States  in  Pawling  v.  77ic  United  States,  4  Oranch,  218.  The 
action  was  upon  an  official  bond  given  by  Ballinger  and 
signed  by  Pawling,  Todd,  Adair,  and  Kennedy,  as  his  sure- 
ties, who  pleaded  that  they  delivered  the  pame  as  an  escrow 
to  one  Joseph  Ballinger  to  be  safely  kept,  upon  condition 
that  if  Simon  Ingleman  and  "William  Patton,  named  on  the 
face  of  the  bond,  should  execute  the  same  as  co-sureties, 
then  the  bond  should  be  delivered  to  the  agent  of  the  Uni- 
ted States;  otherwise  not.  There  was  an  issue  upon  this 
averment  of  a  delivery  as  an  escrow,  and  the  question  was 
presented  to  the  court  upon  a  demurrer  to  the  evidence  in- 
troduced by  the  defendants.  Without  commenting  upon 
the  allegation,  that  an  instrument  not  fully  executed  was 
delivered  as  an  escrow^  wo  cite  a  paragraph  from  the  opin- 
ion of  Chief  Justice  Marshall:  "It  is  also  of  some  impor- 
tance that  the  defendant  Todd  had  previously  declared  that 
h-o  should  not  be  apprehensive  of  becoming  a  security  for 
JBallinger,  provided  others,  whom  ho  named,  should  also  be- 
come securities,  and  that  he  inserted  the  names  of  others 
in  the  bond,  in  the  presence  of  the  witness." 

When  it  is  considered  that  this  is  the  original  decision 
upon  which  all  the  cases  rest  that  assume  to  release  the 
surety  from  liability  when  tho  name  of  his  co-surety  does 
not  appear  on  the  face  of  the  instrument,  tho  entire  want 
of  authority  to  justify  their  departure  from  sound  principle 
can  be  appreciated. 

The  evidence  in  the  case  in  judgment  did  not  authorize 
the  finding  that  tho  sureties  wero  released  because  others 
did  not  sign  the  bond  as  co-sureties. 

There  remain  but  two  questions.  Of  these,  there  can  be 
nothing  predicated  on  tho  fact  that  the  bond  was  not  ac- 
cepted upon  its  first  presentation  to  the  board  of  commis- 
doners.  ITo  formal  action  was  taken  by  tho  board  at  that 
time,  but  it  remained  in  session  to  act  upon  tho  bond  when 
presented,  and  the  names  of  the  sureties  were  left  blank  in 
the  body  of  the  instrument  for  the  very  purpose  of  procur- 
ing names  sufficient  to  satisfy  the  board.    A  party  signing 


8G  SUPREME  COURT  OF  INDIANA. 

Tlio  State,  ex  reL  McCartj,  Auditor  of  State,  v.  Pepper  and  Others. 


and  delivering  an^ instrument  in  this  condition  must  be  held 
as  agreeing  that  the  blanks  may  be  thus  filled  after  he  has 
executed  it;  and  the  evidence  introduced  shows  full  authority 
given  to  tho  principal  to  procure  such  signatures  as  he  se- 
cured. Inhabitants  of  South  Berwick  v.  Huntress^  53  Me.  89 ; 
Smith  V.  CrookcVy  5  Mass.  538;  JHudsony.  Rcvetty  5  Bing.  368; 
Eagleton  v.  Gutteridge,  11  M.  &  W.  465. 

Tho  rule  as  stated  in  1  "White  &  T.  Lead.  Cas.,  157,  in  tho 
note  to  Dering  v.  Earl  of  Winchelseay^&y  that  "where  a  note 
Vv'ith  the  names  of  certain  persons  upon  it,  who  stood  in  the 
relation  of  co-sureties  for  the  maker,  has  been  offered  for 
discount,  and  not  being  satisfactory,  the  name  of  another 
person  lias  been  procured,  who  also  becomes  a  surety  for  tho 
maker,  all  these  persons  are  co-sureties  with  one  another, 
and  subject  to  mutual  contribution,  though  tho  earliest  sure- 
ties had  no  knowledge  of  tho  last's  becoming  a  surety." 
The  cases  fully  sustain  this  doctrine.  Stout  v.  Vause^  1 
Rob.  (Va.)  169;  Warner  x.  iVicc,  3  Wend.  S97;  NoHon  v. 
CoonSy  3  Denio,  130;  S.  O.  2  Seld.  33;  Woodworth  v.  Bowers^ 
5  Ind.  277;  Sisson  y.  Barrett,  6  Barb.  199;  S.  C.  2  Comst. 
406;  M'Neil  v.  Sariford,  3.  B.  Men.  11. 

Tho  cases  ot.Oneale  v.  Long^^  Cranch  60,  and  Harper 
V.  Tlie  StatCy  7  Blackf.  61,  if  to  bo  sustained,  must  rest  on 
tho  fact  that  a  perfect  instrument  had  been  delivered  by 
the  original  sureties,  fully  executed  and  filled  up,  and  that 
tho  names  of  other  sureties  were  afterward  inserted  in  tho 
body  of  the  instrument  without  tho  consent  of  euch  origi- 
nal sureties,  in  disregard  of  tho  technical  rule  at  common 
law  concerning  the  alteration  of  sealed  instruments.  Hero 
tho  space  was  left  blank  for  the  very  purpose  of  inserting  tho 
names  of  all  who  might  sign  tho  bond,  and  this  common 
lav/  restriction  does  not  exist  under  our  statute. 

Tho  name  of  Grinkemeyer,  however,  was  forged  to  tho 
bond;  but  this  was  the  last  namo  signed,  except  that  of 
Witt;  and  as  the  signatures  proceeding  that  of  Grinkemeyer 
wero  in  no  way  procured  by  the  forgery,  they  cannot  be  re- 
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leased  thereby.  The  supreme  confidence  evinced  by  Witt  in 
"  county  papers"  will  relieve  him  from  any  suspicion  of  hav- 
ing been  influenced  to  sign  by  any  preceding  names.  In- 
deed, there  are  cases  which  would  hold  him  as  affirming  the 
genuineness  of  the  preceding  signatures.  Yo7'k  Co.  M.  F, 
Ins.  Co.  X.  Broohy  supra;  Terry  v.  Hazlewoodj  1  Duvall, 
104. 

The  former  decision  in  this  case,  in  22  Ind.  899,  is  over- 
ruled, for  th?  reasons  given  in  Deardorffv.  Foresnian^  Black- 
toell  v.  The  State,  Webb  v.  Baird,  supra,  and  by  the  decision 
herein.  It  should  have  been  regarded  by  our  courts  as 
overruled  by  the  first  two  cases  cited. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


ON  PETITION  FOa  REHEABINO. 

Frazeii,  J. — ^In  considering  the  application  for  a  rehear- 
ing, wo  have  not  thought  it  necessary  or  useful  to  re-exam- 
ine the  doctrine  declared  in  the  original  opinion,  and  in  the 
former  case  of  Deardorff  v.  Forcsman.  That  subject  had 
been  examined  by  all  the  judges  in  consultation,  to  the  ex- 
tent of  a  critical  inspection  (to  a  considerable  extent  re- 
peated) of  the  cases  cited,  and  of  those  referred  to  by  all 
other  courts  as  supporting  the  ruling  of  this  court  in  this 
cause  when  formerly  here.  The  result  has  been,  not  only 
a  clear  conviction  on  the  part  of  the  whole  bench,  as  ex- 
pressed in  the  opinions  in  this  and  the  Deardorff  case,  but 
also  a  wonder  how,  upon  a  thorough  examination  of  the 
subject,  any  other  conclusion  could  be  arrived  at. 

A  suggestion  in  the  petition  for  rehearing  seems  to  call 
for  notice.  It  is,  that  the  estoppel  was  not  pleaded.  But 
it  could  not  properly  bo  pleaded.  The  answers  were  mere 
denials,  direct  or  argumentative,  of  the  execution  of  the 
bond,  and  no  reply  was  necessary  or  proper.  The  es- 
toppel could  not  be  pleaded,  and  might  properly  go  in  evi- 
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dence.  ludeed,  the  facts  creating  it  were  put  in  evidence 
by  the  appellees  themselves. 

Petition  overruled. 

G.  Holland  and  (7.  C  Binkleyj  for  appellant. 

i.  Barbour^  J.  D.  Howland^  and  H.  C.  Sannay  for  ap- 
pellees. 


Birdg  v.  The  State. 

Cbiuinal  Law. — Forgtry, — Indictment. — An  indictment  for  defacing  and  de- 
stroying a  promissory  note,  in  which  it  is  alleged,  as  an  excuse  for  not  setting 
forth  the  tenor  of  the  note,  that  it  was  destroyed  by  the  defendant,  must 
state  its  substance  and  effect. 

Same. — An  indictment  for  defacing  and  destroying  a  promissory  note  most 
show  whether  the  note  was  for  the  payment  of  money  or  property. 

APPEAL  from  the  Adams  Circuit  Court. 

Gbegory,  J. — ^Birdg  was  indicted  in  the  court  bolow  for 
forgery. 

The  indictment  contained  four  counts.  The  court,  on 
motion,  quashed  the  first,  and  overruled  the  motion  of  the 
appellant  to  quash  each  of  the  others. 

The  indictment  is  bad;  and  the  court  erred  in  overruling 
the  motion  to  quash. 

The  charge  is  for  defacing  and  destroying  a  promissory 
note. 

The  second  and  third  counts  do  not  allege  who  was  cither 
the  maker  or  payee,  nor  is  the  sum  for  which  the  note  was 
given  stated.  It  is  averred  that  it  was  of  the  value  of  nine 
dollars.  In  each  of  these  counts,  it  is  alleged,  that  the 
"grand  jury  cannot  set  forth  in  this  indictment  the  tenor  of 
said  promissory  note,  because  it  was  entirely  destroyed  by 
said  unlawful  act  of  James  Birdg." 
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The  fourth  count  states  the  names  of  the  maker  and 
payee,  but  fails  to  shdw  the  sum  for  which  the  note  was 
given,  nor  does  it  show  whether  the  note  was  for  the  pay- 
ment  of  money  or  property. 

In  Wallace  v.  The  People,  27  111.  45,  it  was  averred,  that 
the  date  and  substance  of  the  forged  instrument  was  un- 
known to  the  jurors,  and  that  it  was  lost,  yet  the  court  held 
the  indictment  bad,  for  not  alleging  the  substance  and  cftect 
of  the  instrument. 

The  rule  as  laid  down  by  Wharton  requires  this.  Am. 
Crim.  Law,  §§  311,  608. 

The  language  of  the  statute  is,  that  "every  person  who 
shall  falsely  make,  deface,  destroy,  alter,  forge,  or  counter- 
feit *  *  *  any  ^  ^  ^  promissory  note  for  the  payment 
of  money  or  property,  *  *  *  with  intent  to  defraud 
any  person,  *  *  *  shall  be  deemed  guilty  of  forgery." 
2  G.  &  H.  446,  sec.  30. 

The  fourth  count  is  bad  for  failing  to  show  whether  the 
note  was  for  the  payment  of  money  or  property. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  sustain  the  motion  to  quash. 

2).  Studabaker,  for  appellant. 

D.  E.  Williamson^  Attorney  Qeneral,  for  the  State. 
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Simpson  v.  The  State. 

Witness. —  Cluld  zatder  Ten  Tears, — Competency, — JEzaminaUon, — Where  the 
competency  of  a  child  under  ten  years  of  age  as  a  witness  is  challengcdj  the 
decision  of  the  court  must  be  founded  on  the  judge's  own  opinion  derived 
exclusively  from  an  examination  made  by  him  in  public  as  a  part  of  the  trial. 

Same. — Criminal  Law, — New  Trial. — On  the  trial  of  an  indictment  for  a  rape, 
the  prosecuting  witness  was  a  child  only  six  years  old  at  the  time  of  the 
trial,  sixteen  months  after  the  alleged  offense.  The  competency  of  the 
witness  being  challenged,  the  court  examined  her,  and,  not  being  satisfied, 
appointed  two  gentlemen  who  retired  with  the  child  to  a  private  room,  and, 
after  some  time,  returned  and  reported  to  the  court,  that^  *4n  their  opinion, 
her  testimony  ought  to  be  heard,  but  received  with  great  allowance j'* 
whereupon  she  was  allowed  to  testify  over  the  defendant's  objection. 

Held,  thot  for  this  action  of  the  court  the  defendant  was  entitled  to  a  new 
trial. 

Held,  also,  that  the  court  should  have  acted  on  its  own  judgment,  upon  a  pub- 
lic examination  when  the  defendant  was  present. 

Held,  also,  that  courts  should  be  very  cautious  in  admitting  as  witnesses  chil- 
dren of  such  tender  years. 

APPEAL  from  the  Greene  Circuit  Court. 

Frazeb,  J. — This  was  au  indictment  for  a  rape.  There 
was  a  conviction  upon  a  plea  of  not  guilty.  The  only  er- 
ror assigned  is  the  overruling  of  a  motion  for  a  new  trial. 
The  prosecuting  witness  was  a  child  only  six  years  old  at 
the  time  of  the  trial.  The  offense  charged  occurred  some 
sixteen  months  before.  The  competency  of  the  witness  be- 
ing challenged,  the  court  examined  her,  and,  not  being  sat- 
isfied, appdinted  two  gentlemen  who  retired  with  the  child 
to  a  private  room,  and,  after  some  time,  returned  and  reported 
to  the  court,  that,  "in  their  opinion,  her  testimony  ought  to 
be  heard,  but  received  with  great  allowance;"  whereupon 
she  was  allowed  to  testify  over  the  defendant's  objection. 
This  action  cannot  be  sustained.  The  court  should  have 
acted  on  its  own  judgment  upon  a  public  examination 
when  the  defendant  was  present.  JPtima  facie,  the  child 
was  incompetent  and  could  not  testify.  The  court  might, 
however,  examine  her,  and  upon  such  examination  develop- 
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ing  sufficient  inteliigeuce  might,  from  the  facts  thus  elicited, 
determine  upon  her  competency  and  allow  her  to  testify.  2 
G.  &  H.  169,  sec.  289.  This  determination  is  judicial;  the 
examination  is  a  part  of  the  trial,  must  be  public,  and  must 
be  made  by  the  court.  The  decision  must  be  founded  upon 
the  opinion  of  the  judge  from  the  examination  which  he 
makes.  It  cannot  be  referred  to  somebody  else  to  do  this; 
nor  can  the  judge  be  guided  by  the  opinion  of  such  referee; 
but  he  must  act  upon  his  own  opinion. 

In  the  case  before  us,  the  only  fair  interpretation  of  the 
record  is,  that  the  judge  was  not  satisfied  from  his  own  ex- 
amination that  the  witness  was  competent,  and  that  his  de- 
cision was  therefore  influenced,  to  some  extent  at  least,  by  the 
opinion  of  those  whom  he  had  appointed  to  examine  the 
child.  That  opinion  should  not  have  been  taken,  and  should, 
when  taken,  have  had  no  influence.  If  wo  could  say  that  the 
court  decided  the  question  exclusively  upon  the  facts  elic- 
ited by  its  own  examination,  possibly  we  could  not  reverse 
the  cause  on  account  of  its  decision ;  for  some  members  of 
the  court  would  be  in  doubt,  making  allowance  for  the  bet- 
ter opportunities  of  the  judge  below  who  had  the  child 
personally  present  and  might  justly  gain  impressions  as  to 
her  intelligence,  as  well  by  her  appearance  and  manners  as 
by  the  words  of  her  answers  to  him.  But  such  was  not  the 
fact;  and  we  must  therefore  order  a  new  trial. 

The  interests  of  justice  undoubtedly  require  that  the 
courts  should  be  very  cautious  in  admitting  as  witnesses 
children  of  such  tender  years. 

Judgment  reversed,  and  new  trial  ordered. 

U.  E.  Eose  and  E.  R.  C.  Gavins,  for  appellant. 

D.  E.  Williamsony  Attorney  Genteral,  for  the  State. 
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Kantrowitz  and  Another  v.  Prather  and  Wife* 

BIarried  Woman. — Separate  Real  Estate. — Contract. — In  this  State,  in  order  to 
enforce  the  contract  of  a  married  woman  against  her  separate  real  estate, 
her  intent  to  deal  with  the  property  mnst  appear,  and  may  not  be  asmmcd, 
and  the  contract  must  be  one  from  which  benefit  results  to  the  property. 

Same. — Profits  of  Real  Estate. — So  far  as  the  profits  of  a  married  woman's 
real  estate  arc  concerned,  effect  will  be  given  to  her  contract  where  she  has 
indicated  her  purpose  to  deal  with  Buch  profits. 

Same. — Pfotectiny  Supervision  €if  Chancery. — It  mnst  appear  that  any  contract 
relating  to  the  property  of  a  married  woman,  which  it  is  sought  to  enforce  in 
equity,  is  conscionable,  and  where  it  relates  to  the  betterment  of  her  real 
estate,  that  it  is  reasonably  calculated  to  promote  that  end. 

Same. — Intent. — The  fact  that  credit  for  goods  sold  to  a  married  woman  is 
given  her  upon  the  faith  of  her  separate  property,  is  not  sufficient  to  create 
a  charge  Against  her  land  or  its  income;  she  must  also  herself  intend  to 
contract  with  regard  to  her  separate  estate. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Ray,  J. — ^Suit  by  the  appellants  against  the  appellees.  The 
complaint  is  as  follows:  "The  plaintiffs,  Jacob  Kantrowitzand 
Nathan  Eantrowitz,  partners,  trading  under  the  firm  name 
and  style  of  Kantrowitz  &  Co.,  complain  of  Hannah  Prather, 
defendant  herein,  and  say  that  said  defendant  is  now,  and 
has  been  continually  for  four  years  last  past,  the  wife  of  her 
co-defendant,  Allen  W.  Prather,  who  is  also  made  party 
hereto;  that  said  Hannah,  is  now,  and  has  been  continually  for 
the  four  years  last  past,  seized  in  her  own  right  and  for  her 
sole  use  and  benefit,  of  lot  No.  32,  in  Sims  and  Findley's 
addition  to  the  city  of  Columbus,  in  said  county,  of  the 
value  of  four  thousand  dollars;  and  that  the  said  Hannah 
is  indebted  to  plaintiffs  in  the  sum  of  ?386.45,for  necessary 
goods,  wares,  and  merchandise  sold  and  delivered  by  said 
plaintiffs,  as  said  firm,  to  said  defendant  Hannah,  at  her 
special  instance  and  request,  a  bill  of  paiiiiculars  of  which 
is  filed  herewith,  and  made  part  hereof.  The  said  goods 
were  sold  and  credit  given  to  said  Hannah  on  the  faith  of 
her  said  separate  property,  and  not  otherwise;  the  payment 
of  which  said  indebtedness  is  a  charge  upon  the  separate 
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property  of  said  Hannah.  Said  indebtedness  is  due  and 
unpaid.  The  articles  furnished  by  plaintifta  to  defendant 
were  articles  suitable  to  a  person  in  lier  station  in  life;  and 
the  credit  was  given  to  her  exclusively,  her  husband  having 
no  property  subject  to  execution  at  or  during  the  time  the 
articles  were  being  furnished.  "Wherefore  plaintiffs  pray  the 
court  for  a  finding  of  the  amount  due  from  said  wife  to 
them,  and  a  decree  charging  her  said  separate  property  with 
the  payment  thereof,  with  costs,  and  also  a  decree  and  order 
directing  her  said  separate  property  to  be  sold  to  satisfy  said 
finding  and  costs;  or,  if  more  consistent  with  equity, to  order 
the  rents  thereof  to  be  applied;  and  all  other  proper  relief*" 

The  bill  of  particulars  filed  with  the  complaint  shows 
that  the  goods  furnished  the  wife  were  mainly  female  wear- 
ing apparel. 

The  defendants  demurred  jointly  and  separately  to  the 
complaint : 

1.  That  the  court  had  no  jurisdiction  of  the  subject  mat- 
ter of  the  action. 

2.  The  improper  joinder  of  said  Hannah  and  her  said 
husband  as  defendants. 

S.  That  the  complaint  did  not  state  facts  sufElcieut  to  con- 
stitute a  cause  of  action. 

The  court  below  sustained  the  demurrers  as  to  the  third 
cause,  and  overruled  them  as  to  the  first  and  second. 

Final  judgment  on  demurrer  for  the  appellees. 

The  opinion  of  Lord  Eomilly,  M.  R.,  in  the  case  of  ShaU 
iock  V.  ShattocJcy  Law  E.  2,  Eq.  182,  states  the  rule  in  equity 
as  to  the  power  of  a  married  woman  to  deal  with  reference 
to  her  separate  estate,  where  there  are  no  restrictions  upon 
its  alienation : — 

"The  principle  of  the  courts  of  equity  relating  to  this  sub- 
ject, in  my  opinion  is,  that,  as  regards  her  separate  estate,  a 
married  woman  is  Skfeme  sole  and  can  act  as  such ;  but  only  so 
far  as  is  consistent  with  the  other  principle,  namely,  that  a 
married  woman  cannot  enter  into  a  contract.  These  princi- 
ples are  reconciled  in  this  way.     Equity  attaches  to  the 
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separate  estate  of  the  married  woman  a  quality  incidental 
to  that  property,  viz.,  a  capacity  of  being  disposed  of  by 
her;  in  other  words,  it  gives  her  a  power  of  dealing  with 
that  property  as  she  may  think  fit;  but  the  power  of  dispo- 
sition is  confined  to  that  property,  and  the  property  must  be 
the  subject  matter  that  she  deals  with;  and,  therefore,  if  she 
makes  a  contract,  the  contract  is  nothing  unless  it  has  refer- 
ence, directly  or  indirectly,  to  that  property.  This  is,  in  my 
opinion,  the  extent  of  the  doctrine  of  equity  relating  to  the 
separate  estate  of  a  married  woman.  It  is  on  this  principle 
that  every  bond,  promissory  note,  and  promise  to  paj'',  given 
by  a  married  woman,  has,  for  the  reason  I  have  already 
stated,  been  held  to  be  a  charge  made  by  her  on  her  sepa- 
rate estate;  that  is  to  say,  it  is  a  disposal  of  so  much  of  her 
property,  the  whole  of  which,  if  she  pleased,  she  might  give 
away.  But  if  equity  goes  beyond  this,  it  appeitrs  to  me 
that  it  is  laying  down  this  principle,  that  where  a  married 
woman  has  separate  estate  she  may  bind  herself  by  con- 
tract  exactly  as  if  a  feme  sole;  or,  in  other  words,  that  the 
possession  of  separate  property  takes  away  the  distinction 
between  a  feme  covert  and  a  feme  sole,  and  makes  them  equally 
able  to  contract  debts.  It  is  clear  that  this  implication  of  a 
charge  cannot  exist  in  the  mere  case  of  simple  contract  debts 
without  one  word  said  or  written  to  show  that  the  separate 
property  is  to  be  bound."  After  reviewing  the  case  of 
Johnson  v.  GaUagliery  30  L.  J.  (Ch.)  298,  and  the  case  of 
Hulme  V.  Tenant,  1  Bro.  C.  C.  16,  and  alluding  to  the  fact 
that  on  the  first  occasion  Lord  Thurlow  in  Hulme  v.  Tbi- 
ant  stated  as  the  proper  rule,  "that  nfeme  covert  acting  with 
respect  to  her  separate  property  is  competent  to  act  in  all 
respects  as  if  she  were  a  feme  sole,'  and  that  on  the  second 
occasion  the  reporter,  Mr.  Brown,  was  not  present,  but  re- 
ports ex  relatione  and  very  shortlj^,  and  thus  reporting, 
states  Lord  Thurlow  as  laying  down  the  broad  doctrine, 
"  that  the  separate  estates  of  married  women  are  liable  for 
their  general  engagements,"  though  the  decree  rendered  is 
not  consistent  with  this  broad  doctrine ;  Lord  Eomilly  then 
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proceeds,  "I  must,  therefore, consider  the  case  of  Hiilme  v. 
Tenant  as  only  an  authority  for  the  principle  to  the  extent 
I  have  stated  it,  and  that  it  is  in  this  limited  form  only  that 
it  is  confirmed  by  Sir  William  Grant  in  Seatley  v.  Thomas^ 
15  Ves.  596;  that  is,  that  the  engagement  need  not  be  in 
writing,  but  if  not  in  writing,  it  must  be  proved  that  it  was 
entered  into  with  an  intention  on  the  part  of  the  married 
woman  of  making  her  separate  estate*  liable  to  discharge 
that  debt,  and  this  intention  will  not  be  inferred  from  the 
mere  circumstance  of  her  contracting  the  debt.  When  I 
say  that  the  engagement  need  not  be  in  writing,  of  course 
there  is  this  qualification,  that  if  the  separate  property  of 
the  married  woman  consists  of  real  estate  only,  the  Statute 
of  Fraud  applies  as  in  every  case  affecting  land;  but  if  she 
have  an  absolute  interest  in  personalty  settled  to  her  sepa- 
rate use,  then  a  verbal  agreement  that  her  personal  estate 
shall  be  liable  to  pay  the  debt  will  bind  it." 

After  examining  the  case  of  Field  v.  Sowlcy  4  Euss.  112, 
and  the  anonymous  case  in  18  Vesey,  258,  the  proper  name 
of  which  is  Bniere  v.  Femberton,  and  the  cases  of  Gregory  v. 
LoclcycTy  6  Madd.  90,  and  Vaxighan  v.  Vanderstegen^  2  Drew. 
165,  this  conclusion  is  reached :  "  The  result  is  that,  in  my 
opinion,  the  rule  is,  that  the  .liability  of  the  separate  estate 
of  a  married  woman  is  only  created  by  something  which 
operates  as  a  specific  charge  upon  it,  and  that  this  charge 
can  be  produced  only  by  an  intention  on  the  part  of  the 
married  woman  to  create  such  a  charge.  I  adopt  the  ex- 
pression of  Sir  John  Leach,  in  Stuart  v.  Kirkwall^  3  Madd. 
887,  viz.:  *that  a  feme  covert  being  incapable  of  contract,  this 
court  cannot  subject  her  separate  property  to  general  de- 
mands. But  that,  as  incident  to  the  power  of  enjoyment 
of  separate  property,  she  has  a  power  to  appoint  it,  and  that 
this  court  will  consider  a  security  executed  by  her  as  an 
appointment  pro  tanio  of  her  separate  estate.'  The  only 
alteration  I  would  wish  to  make  in  this  passage  is^  to  strike 
out  the  words  *  appoint'  and  *  appointment,*  and  put  in 
^dispose  of  and  ^disposal,'  because  it  is  clear,  it  is  not  an 
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appointment;  it  is  not  intended  as  an  appointment  in  any 
respect.  It  is  quite  certain  it  is  not  the  execution  of  a  pow- 
er, and  there  is  a  constant  discussion  in  the  cases  as  to 
what  it  is.  It  is  nothing  more  than  this,  that  the  married 
woman  has  certain  property  over  which  she  has  exactly  the 
same  power  of  disposition  as  if  she  were  a  feme  sole,  and, 
therefore,  she  may  dispose  of  that  property  as  she  pleases; 
she  does  not  *  appoint*  it  in  the  proper  sense  of  the  word; 
^assign'  would  be  much  nearer;  but  it  is,  in  point  of  fact, 
nothing  more  than  a  disposition.  She  disposes  of  the  prop- 
erty, and  equity  enforces  that." 

In  Matthewman^s  Case,  Law  R.  3  Eq.  781,  this  decision 
is  approved,  and  it  is  held,  that  the  separate  estate  of  a 
married  woman  is  bound  by  her  debts,  obligations,  and 
engagements,  contracted  for  herself  upon  the  credit  of  that 
estate;  and  whether  such  obligations  were  so  contracted 
must  be  judged  of  by  the  circumstances  of  each  particular 
case. 

These,  the  most  recently  reported  decisions  of  the  English 
courts  upon  this  question,  we  think  correctly  state  the  rule 
as  there  recognized,  in  a  case  where  no  restriction  is  placed 
upon  the  power  of  alienation. 

In  the  leading  American  case  of  The  Methodist  Episcopal 
Church  V.  JaqueSy  8  Johns.  Ch.  77,  where  the  EngUsb 
cases  up  to  that  time  were  fully  reviewed  by  Chancellor 
Kent,  he  closes  with  this  language :  "I  apprehend,  we  may 
conclude,  (though  I  certainly  do  it  with  unfeigned  diffidence, 
considering  how  great  talents  and  learning,  by  a  succession 
of  distinguished  men,  have  been  exhausted  on  the  subject) 
that  the  English  decisions  are  so  floating  and  contradictory, 
as  to  leave  us  the  liberty  of  adopting  the  true  principle  of 
these  settlements.  Instead  of  holding  that  the  wife  is  a  feme 
sole,  to  all  intents  and  purposes,  as  to  her  separate  property, 
she  ought  only  to  be  deemed  a  ferns  sole,  sub  modOj  or  to 
the  extent  of  the  power  clearly  given  by  the  settlement. 
Instead  of  maintaining  that  she  has  an  absolute  power  of 
disposition,  unless  specially  restrained  by  the  instrument,  the 
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converse  of  the  proposition  would  be  more  correct,  that  she 
has  no  power  but  what  is  specially  given,  and  to  be  exer- 
cised only  in  the  mode  prescribed,  if  any  such  there  be. 
Her  incapacity  is  general;  and  the  exception  is  to  be  taken 
strictly,  and  to  be  shown  in  every  case,  because  it  is  against 
the  general  policy  and  immemorial  doctrine  of  law.  These 
very  settlements  are  intended  to  protect  her  weakness 
against  her  husband's  power,  and  her  maintenance  against 
his  dissipation.  It  is  a  protection  which  this  court  allows 
her  to  assume,  or  her  friends  to  give,  and  it  ought  not  to 
be  rendered  illusory.  The  doctrine  runs  through  all  the 
cases,  that  the  intention  of  the  settlement  is  to  govern,  and 
that  it  must  be  collected  from  the  terms  of  the  instrument. 
When  it  says  she  may  appoint  by  will,  it  does  not  mean  that 
she  may  likewise  appoint  by  deed ;  when  it  permits-  her 
to  appoint  by  deed,  it  cannot  mean,  that  giving  a  bond,  or 
note,  or  parol  promise,  without  reference  to  the  property,  or 
making  a  parol  gift,  is  such  an  appointment.  So,  when  it 
says  that  she  is  to  receive  from  her  trustee  the  income  of 
her  property,  as  it,  from  time  to  time,  may  grow  due,  it 
does  not  mean  that  she  may,  by  anticipation,  dispose  at  once 
of  all  that  income.  Such  a  latitude  of  construction's  not 
only  unauthorized  by  the  terms,  but  it  defeats  the  policy  of 
the  settlement,  by  withdrawing  from  the  wife  the  protec- 
tion it  intended  to  give  her.  Perhaps  we  may  say  that  if* 
the  instrument  be  silent  as  to  the  mode  of  exercising  the 
power  of  appointment  or  disposition,  it  intended  to  leave 
it  at  large,  to  the  discretion  and  necessities  of  the  wife;  and. 
this  is  the  most  that  can  be  inferred." 

We  have  quoted  fully  from  these  well  considered  deci- 
sions, for  the  sufficient  reason  that  upon  this  vexed  ques- 
tion no  inconsiderable  confusion  has  resulted  from -cases 
having  been  ruled  upon  a  misapprehension  of  the  exact 
point  decided  or  principle  applied  in  some  earlier  decision.. 
This  error  is  avoided  when  the  exact  ruling  is  set  out. 

In  the  court  of  errors,  this  doctrine  of  Chancellor  Kent.: 
Vol.  XXXI.-^7 
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was  modified  so  far  as  this:  that  a  married  woman  would  be 
regarded  in  a  court  of  equity  with  respect  to  her  separate 
estate  as  a  feme  sole,  and  may  dispose  of  her  estate  as  she 
pleases,  if  there  be  nothing  in  the  deed  of  settlement  re- 
quiring the  consent  or  concurrence  of  her  trustee,  nor  any 
negation  of  an  unlimited  power  of  disposition.  In  the  later 
case  of  Yale  v.  Dederer,  22  N.  Y.  450,  it  was  held,  that  the 
instrument  executed  by  a  married  woman  must  declare  her 
intent  to  charge  her  separate  estate,  or  the  consideration 
received  by  her  must  go  to  the  direct  benefit  of  the  estate. 
In  Manchester  v.  SaMer^  47  Barb.  155,  it  was  held,  that  a 
married  woman  cannot  charge  her  separate  estate  for  a  debt 
which  did  not  arise  in  connection  with  it,  and  which  is  not 
for  the  benefit  of  her  estate  or  for  her  own  benefit.  In  Bal- 
lin  V.  Dillayey  37  N.  Y.  85,  it  was  held,  she  might  contract 
on  the  credit  or  for  the  benefit  of  her  estate. 

In  WiUard  v.  Easiham,  15  Gray,  828,  the  rule  is  thus 
stated:  "The  true  limitations  upon  the  authority  of  a  court 
of  equity  in  relation  to  the  subject  are  stated  with  great 
clearness  and  precision  in  the  elaborate  and  well  reasoned 
opinion  of  the  Court  of  Appeals  in  New  York  in  the  case 
of  Yale  Y.Dederer.  And  our  conclusion  is,  that  when  by  the 
contract  the  debt  is  made  expressly  a  charge  upon  the  sep- 
arate estate,  or  is  expressly  contracted  upon  its  credit,  or 
when  the  consideration  goes  to  the  benefit  of  such  estate, 
or  to  enchance  its  value,  then  equity  will  decree  that  it  shall 
be  paid  from  such  estate  or  its  income,  to  the  extent  to 
which  the  power  of  disposal  by  the  married  woman  may  go. 
But  where  she  is  a  mere  surety,  or  makes  the  contract  for 
the  accommodation  of  another,  without  consideration  rc- 
-ceived  by  her,  the  contract  being  void  at  law,  equity  will 
not  enforce  it  against  her  estate,  unless  an  express  instru- 
ment makes  the  debt  a  charge  upon  it." 

The  legislation  on  this  subject  in  the  difiterent  states  very 
clearly  indicates  that  the  English  rule  has  not  been  entirely 
-satisfactory.  Indeed,  the  remark  of  Judge  SToar,  "that 
this  holding  that  a  general  security,  executed  by  a  married 
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woman,  purporting  only  to  create  a  personal  demand  and  not 
referring  to  her  separate  property,  shall  be  intended  as  prima 
facie  an  appointment  or  charge  upon  her  separate  prop- 
erty, is  a  strong  case  of  constructive  implicatioa  by  courts 
of  equity,  founded  more  upon  a  desire  to  do  justice  than 
upon  any  satisfactory  reasoning,"  seems  to  have  called  forth 
legislative  action  to  control  and  limit  this  chanceiy  power. 
Thus  in  the  State  of  Maine  a  married  woman  may  sell  and 
convey  her  own  property — may  sue  or  be  sued  in  relation 
to  her  rights,  and  this  is  not  confined  to  her  separate  prop- 
erty.    Springer  v.  Berry ^  il  Me.  330. 

In  Kentucky  it  is  held,  under  their  revised  code,  that  a 
married  woman  cannot  charge  or  alienate  her  estate  but  by 
order  of  a  court  of  equity,  and  then  only  for  exchange  or 
reinvestment.  Daniel  v.  Robinson^  18  B.  Mon.  801.  Her  es- 
tate cannot  be  sold  for  debts  by  her  contracted,  as  that 
would  be  to  enable  her  to  do  indirectly  what  tlie  statute 
prohibits  her  doing.  In  this  case  the  husband  and  wife  had 
jointly  signed  the  note.  The  object  of  the  statute  was  to 
protect  married  women  against  their  own  improvidence. 
Williamson  v.  Williamson^  18  B.  Mon.  329.  The  wife  can- 
not now  by  joining  in  a  deed  with  her  husband  convey  her 
real  estate,  lb.  386.  The  same  question  is  decided  in  Stacks 
er  V.  Whitlock,  3  Met  Ky.  244. 

In  New  Jersey,  where  the  wife's  property  is  protected 
against  her  husband  and  his  creditors,  still,  as  the  statute 
does  not  authorize  her  to  convey,  her  conveyance  is  void, 
Naylor  v.  Fiddy  5  Butcher,  287.  In  Johnson  v.  Parker j  3 
Butcher,  239,  it  was  held,  that  the  land  of  a  married  woman 
was  iK)t  liable  under  the  mechanic's  lien  law,  for  a  building 
erected  on  the  land  under  a  contract  with  the  husband, 
although  the  wife  acquiesced  and  gave  directions  in  rela- 
tion thereto.  The  statute  in  that  State  requires  a  deed  in 
order  to  convey  or  incumber. 

It  is  held  in  Wisconsin,  that  a  woman  may  charge  her  sep- 
arate estate  whare  she  does  so  clearly,  leaving  the  question 
open  as  to  what  circumstances  in  the  absence  of  positive 
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expressions  would  be  deemed  sufficient.  Heath  v.  Van  Coltj 
9  Wis.  516.  In  Conway  v.  Smithy  13  Wis.  125,  the  major- 
ity of  the  court  held,  that  under  their  statute  the  wife  may 
give  a  note  for  materials  furnished  to  improve  her  propertj^ 
and  that  she  may  be  sued  at  law — Cole,  J.  dissenting,  claim- 
ing that  the  case  of  Wooster  v.  Northrupy  5  Wis.  245,  was  to 
the  contrary.  The  statute  provides,  that  a  married  woman 
may  hold  to  her  sole  and  separate  use  and  convey  and  de- 
vise real  and  personal  property  and  any  interest  and  estate 
therein,  and  the  rents,  issues,  and  profits,  in  the  same  man- 
ner and  with  like  effect  as  if  she  were  unmarried.  It  was 
held  in  Conway  y. Smithy  siipray  and  in  Todd  v.  LeCy  15  Wis. 
365,  that  the  contracts  of  a  feme  coverty  when  necessary  or 
convenient  to  the  proper  use  and  enjoyment  of  her  separate 
estate,  are  binding  at  law. 

It  was  held  in  Michigan,  under  their  statute  of  1855,  that 
the  wife  may  deed  her  land  without  her  husband  joining. 
Farr  v.  Shennan^  11  Mich.  33;  Watson  v.  Thurbery  Id.  457. 
She  need  not  when  acting  with  her  husband  be  examined 
separately.  The  husband  may  deed  directly  to  the  wife. 
Burdeno  v.  AmpersCy  14  Mich.  91. 

By  the  act  of  April  10th,  1862,  the  Legislature  of  New 
York  provide,  that  any  married  woman  possessed  of  real 
estate  as  her  separate  property,  may  bargain,  sell,  and  con- 
vey such  property,  and  enter  into  any  contract  with  refer- 
ence to  the  same,  with  the  like  effect  in  all  respects  as  if  she 
were  unmarried,  and  she  may  enter  usual  covenants  for  title, 
which  covenants,  if  broken,  shall  be  obligatory  to  bind  her 
separate  property.  Any  married  woman  while  married  may 
sue  and  be  sued  in  all  matters  having  relation  to  her  sole 
and  separate  property,  or  which  may  come  to  her  by  de- 
scent, devise,  bequest,  purchase,  or  the  gift  or  grant  of  any 
person,  in*  the  same  manner  as  if  she  were  sole.  She  may 
sue  for  injury  done  to  her  peraon.  She  may  execute  any 
laecessary  bond. ia  any  action;  and  if  the  bond  is  broken  or 
forfeited  her  estate- shall  be  liable.  Ko  bargain  or  contract 
made  by  the  wife  shall  be  binding  upon  the  husband,  and 
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he  is  not  liable  for  any  costs.  Jadgments  against  a  married 
woman  may  be  enforced  by  execution  against  her  own  sole 
and  separate  property  in  the  same  manner  as  if  she  were 
sole. 

Under  the  legislation  in  Alabama  it  is  held,  that  a  hus- 
band and  wife  cannot  enter  into  a  mortgage  of  her  statutory 
separate  estate  for  the  purpose  of  subjecting  it  to  sale  for 
the  payment  of  the  husband's  debts-  Bibb  v,  FopCy  8  Am. 
Law  Reg.  (n.  s.)  490. 

In  South  Carolina  the  late  English  doctrine  is  not  recog- 
nized. Ewing  v.  Smithy  3  Desauss.  Eq.  417;  Wilson  v.  Che- 
shire^ 1  M'Cord  Eq,  233;  Magioood  v.  Johnson^  1  Hill  Eq. 
228. 

In  Tennessee,  in  Morgan  v,  EUrni-^A  Yerg.  375,  after  a  full 
examination  of  the  cases,  the  court  came  to  the  conclu^ 
sion,^that  a  wife  could  not  affect  the  title  to  the  trust  prop- 
erty except  in  the  way  and  manner  provided  in  the  trust 
deed. 

In  Lancaster  v.  Dolan^  1  Rawle,  231,  the  Supreme  Court 
of  Pennsylvania  regret  that  the  English  decisions  recognize 
the  right  of  a  married  woman  to  dispose  of  or  encumber 
her  separate  property  although  the  provisions  in  the  trust 
deed  do  not  specially  authorize  her  to  do  so;  and  the  court 
held,  that  the  wife  had  no  power  to  convey  except  to  the 
extent  of  the  power  clearly  given  in  the  conveyance.  In 
Cochran  v.  OHcrn^  4  W.  &  S.  95,  it  is  said, "whatever  uncer- 
tainty there  may  be  in  England  as  to  the  extent  of  the  power 
of  ^feme  covert  over  her  sepSrate  estate,  the  law  is  well  and 
judiciously  settled  in  Pennsylvania,  that  a  married  woman  is 
to  be  deemed  to  possess  no  power  in  respect  to  her  separate 
estate  but  what  is  particularly  given  or  reserved  to  her  by  the 
instrument  creating  the  estate."  Thomas  v.  Folicell,  2  "Whart. 
11,  discards  the  English  rule.  Such,  also,  is  the  case  of  Chris- 
man  V.  Wagoner,  9  Penn.  St.  473.  In  Wallace  v.  Cosion, 
9  "Wattfl,  137,  it  was  held,  that  a  married  woman  had  not 
charged  her  separate  estate  by  an  agreement  to  pay  board 
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for  her  aunt.  The  statute  in  that  State  provides,  "In  all 
cases  where  debts  may  be  contracted  for  necessaries  for  the 
support  and  maintenance  of  the  family  of  any  married 
woman,  it  shall  be  lawful  for  the  creditor  to  institute  suit 
against  the  husband  and  wife.  He  is  first  to  have  execution 
against  the  husband's  estate  or  property,  and  on  failure  to 
make  the  money,  may  have  execution  against  the  separate 
estate  of  the  wife."  This  proviso  is  added:  "That  judg- 
ment shall  not  be  rendered  for  the  plaintiff  against  the  wife, 
unless  it  shall  appear  that  the  debt  was  contracted  by  the 
wife  or  incurred  for  articles  necessary  for  the  support  of 
the  family  of  the  said  husband  and  wife."  It  was  ruled  in 
M\irray  v.  Keyes,  35  Peun.  St.  384,  that  the  word  "or"  in  the 
proviso  is  to  be  read  "and;"  that  beyond  proof  that  the 
debt  was  for  necessaries  for  the  support  of  the  wife's  family, 
it  must  appear  to  have  been  contracted  by  the  wife  or  in 
her  name  by  her  authority.  This  was  approved  in  Bartons 
Appeal,  55  Penn.  St.  386,  where  it  was  held  a  sufficient  de- 
fense in  a  suit  to  charge  her  lands  for  improvements  there- 
on, that  she  had  not  consented  to  the  same. 

In  Iowa,  by  sections  2505  and  2506,  it  is  declared,  that 
the  husband  is  not  liable  on  contracts  made  by  the  wife  in 
relation  to  her  separate  property,  or  on  those  which  purport 
to  bind  herself  only;  nor  is  the  property  of  the  wife,  or  the 
rents  or  income,  liable  for  the  debts  of  the  husband.  It  is 
also  provided  that  the  expenses  of  the  family — the  educa- 
tion of  the  children,  &c.,  shall  be  chargeable  upon  the  prop- 
erty of  both  husband  and  wife  or  either  of  them.  Section 
2508  allows  "married  women  abandoned  by  their  husbands 
to  obtain  authority  from  the  District  Court  to  act,  and  to 
transact  business  as  though  unmarried."  In  giving  con- 
struction to  these  sections  it  was  ruled,  in  Jones  v.  Oos- 
thicaUe^  17  Iowa,  393,  that  the  purpose  of  the  act  was  to 
protect  the  rights  of  married  women  in  their  property,  but 
not  to  invest  them  with  power  to  make  contracts  as  a  feme 
sole,  and  that  their  incapacity  to  make  general  personal  con- 
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tracts,  except  "for  the  expenses  of  the  family,"  Ac,  is  not 
removed. 

In  California  an  act  "defining  the  rights  and  duties  of 
husband  and  wife,"  April  17th,  1850,  section  6,  provides 
with  respect  to  the  separate  property  of  the  wife,  that  the 
husband  shall  have  the  management  and  control  during  the 
continuance  of  the  marriage,  "but  no  sale  or  other  aliena- 
tion of  any  part  of  such  property  can  be  made,  nor  any 
lien  or  incumbrance  created  thereon,  unless  by  an  instru- 
ment in  writing,  signed  by  the  husband  and  wife,  and  ac- 
knowledged  by  her  upon  examination  separate  and  apart 
from  her  husband,"  etc.  Wood's  Digest,  488.  Under  this 
law  it  is  held,  in  Maclay  v.  Love,  25  Cal.  867,  overruling 
Millerv, Newton,  28  Cal.  554,in  which  Cope,  C.J.,had  dissent- 
ed, that  a  married  woman  has  no  power  to  create  any  charge, 
or  lien,  or  incumbrance,  upon  her  separate  estate,  except  by 
an  instrument  in  writing,  signed  and  acknowledged  by  the 
wife  as  provided  by  law;  that  a  court  of  equity  has  no  pow- 
er to  enforce  any  claim  or  demand  as  a  charge,  lien,  or  in- 
cumbrance on  the  separate  estate  of  a  married  woman,  un- 
less such  claim  or  demand  has  become  a  charge,  hen,  or 
incumbrance  thereon  by  virtue  of  a  contract  evidenced  by 
an  instrument  in  writing  signed  and  acknowledged  by  the 
wife.  This  ruling  was  recognized  and  affirmed  in  Brown  v. 
0?T,  29  Cal.  120;  Dentzel  v.  Waldie^  30  Cal.  138;  and  in 
Smith  V.  Greer jZl  Cal.  476,  where  it  was  held  she  could  not 
charge  her  separate  estate  by  the  execution  of  a  promissory 
note. 

In  this  State  it  is  declared,  that  "no  lands  of  any  married 
woman,  shall  be  liable  for  the  debts  of  her  husband;  but 
such  lands  and  the  profits  therefrom,  shall  be  her  separate 
property,  as  fully  as  if  she  was  unmarried:  Provided,  That 
such  wife  shall  have  no  power  to  incumber  or  convey  such 
lands,  except  by  deed,  in  which  her  husband  shall  join."  1 G. 
&  H.  374,  sec.  5. 

It  seems  that  by  this  provision  a  feme  covert  occupies  the 
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position  in  regard  to  her  real  estate  which  is  recognized  in 
England  by  the  late  cases — ^that  she  is  as  to  such  estate  a 
f&fnA  soky  restrained  only  by  the  statute  here,  as  by  the  deed 
of  settlement  in  England,  in  her  power  to  incumber  or  dis- 
pose of  it.  As  the  rule,  however,  is,  that  a  feme  covert  can- 
not contract,  and  the  power  to  do  so  in  rega?d  to  her  sep- 
arate estate  is  the  exception,  it  seems  but  the  result  of  well 
established  legal  principles  to  apply  the  doctrine  stated  by 
Chancellor  Kent  and  adopted  by  the  New  York,  Massachu- 
setts, New  Jersey,  Pennsylvania,  Tennessee,  and  South  Car- 
olina courts,  that  the  intent  to  deal  with  the  property  must 
appear,  and  is  not  to  be  assumed.  And  why  should  a  court 
of  equity  enforce  against  the  property  of  a  married  woman 
a  contract  void  in  law  and  from  which  no  benefit  results  to 
the  property?  The  power  to  incumber  has  been  always 
recogized  as  only  resulting  from  her  incidental  power  to  dis- 
pose of  her  estate,  and  where  the  transaction  in  which  she 
engages  has  no  connection  with  that  estate  and  there  is  no 
purpose  expressly  indicated  to  charge  the  estate,  we  discover 
no  ground  upon  which  a  court  can  declare  an  incumbrance 
of  her  property. 

So  far  as  the  profits  of  her  real  estate  are  considered,  she 
has  the  same  power  of  disposition  as  a  feme  sole;  and,  there- 
fore, where  she  has  indicated  her  purpose  to  deal  with  such 
profits,  a  court  will  give  eftcct  to  her  contracts. 

Our  statute  clearly  contemplates  that  the  real  estate  of  a 
married  woman  shall  be  a  source  of  benefit  and  profit  to 
her,  and  when  it  is  remembered  that  to  render  such  proper- 
ty available  at  the  date  this  act  was  passed  in  this  State, 
a  reasonable  amount  of  expenditure  upon  the  property  was 
required  in  a  large  proportion  of  the  cases  within  its  con- 
templation, and  that  the  act  was  intended,  as  the  policy  of 
courts  had  always  leaned,  for  the  benefit  of  married  women, 
and  as  a  protection  both  against  improvident  husbands  and 
against  their  own  rash  contracts,  a  construction  of  the  stat- 
ute giving  them  power  to  deal  with  their  real  estate  so  as 
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to  secure  ite  benefits  to  themselves,  seems  required  and  con- 
sistent with  its  spirit  and  language.  A  construction  that 
would  limit  the  right  of  the  wife  to  deal  in  regard  to  her 
real  estate  so  as  to  preserve  her  ownership,  secure  its  enjoy- 
ment, or  make  it  capable  of  yielding  her  an  income,  unless 
with  the  assent  of  her  husband  she  executed  a  mortgage, 
would  render  her,  as  to  that  portion  of  her  estate,  entirely 
dependent  upon  the  will  of  the  very  person  against  whose 
arbitrary  acts  the  statute  intended  to  guard  her. 

In  the  restricted  interpretation  given  to  their  statute,  we 
think  the  Supremo  Court  of  California  lost  view  of  the 
purpose  of  the  legislature.  We  regard  a  construction  which 
permits  the  wife  to  deal  with  her  lands  so  far  as  to  render 
them  a  source  of  profit  and  income,  or  of  personal  enjoy- 
ment and  use,  and  so  far  as  to  protect  her  title,  as  in  best  ac- 
cord with  the  spirit  of  our  legislation. 

Wc  do  not  intend  to  be  understood  as  implying  that  the 
general  protecting  supervision  which  has  so  long  been  ex- 
ercised by  courts  of  equity  over  the  property  of  married 
women,  protecting  them  from  imposition  and  fraud,  has 
been  withdrawn  by  the  statute.  It  must  therefore  appear 
that  any  contract  relating  to  the  property  of  a  married 
woman,  which  is  sought  to  be  enforced  in  equity,  is  con- 
scionable,  and  where  it  relates  to  the  betterment  of  her  real 
estate,  that  it  is  reasonably  calculated  to  promote  that  end*. 
Within  this  limitation,  it  seems  reasonable  to  conclude  that, 
inasmuch  as  the  statute  makes  the  wife  owner  as  a  feme 
sole  of  the  rents  and  profits  of  her  real  estate,  and  as  the 
act  is  clearly  intended  for  her  benefit,  a  court  of  equity  may 
permit  her  to  contract  with  regard  to  her  real  estate  so  that 
an  income  may  be  derived  therefrom. 

The  complaint  in  this  case  does  not  charge  the  wife  with 
any  intent  to  contract  with  regard  to  her  separate  estate. 
The  fact  that  the  goods  were  sold  and  credit  was  given  by 
the  appellants  on  the  faith  of  the  property,  is  nothing  more 
than  an  averment  of  their  opinion  of  what  was  necessary 
to  create  a  charge  against  the  land  or  its  income.    Their 
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intent,  however,  is  not  sufficient;  the  married  woman  must 
also  intend  thus  to  contract. 

The  demurrer  was  therefore  properly  sustained  to  the 
complaint. 

Judgment  affirmed,  with  costs. 

S.  Stansifer  and  F.  Winter j  for  appellants. 

F.  T.  Hord  and  A.  W.  Prather^  for  appellees. 


LiNDLEY  and  Another  i\  Cross  and  Wife. 

Married  Woman. — Separate  Property. — A  ojiarried  woman  has,  in  this  State, 
whatever  power  is  incident  to  a  complete  lioldingand  full  enjoyment  of  her 
separate  real  estate,  with  a  restriction  upon  her  power  to  incumber  or  alien- 
ate the  same. 
Sahe. — Improvement  of  her  Real  Estate. — Where  an  improrement  made  by  a 
married  woman  upon  her  real  estate  is  necessary  and  proper  for  a  full  and 
complete  enjoyment  of  such  real  estate,  she  can  charge  her  separate  prop- 
erty with  debts  created  in  making  the  improvement. 
Same. — Court's  Protecting  Control. — The  power  of  a  married  woman  to  make 
new  improvements  upon  her  real  estate,  for  the  purpose  of  preventing  its 
abuse,  is  under  the  control  of  the  court  trying  the  cause  involving  the  lia- 
bility of  her  separate  property  to  answer  for  the  debts  so  created. 
Saue. — Pleading. — Mechanic's  Lien. — A  complaint  to  enforce  a  material-man's 
lien  for  lumber  furnished  to  erect  a  dwelling  house  upon  the  separate  real 
estate  of  a  married  woman,  the  portion  relating  to  the  lien  showing  an  in- 
sufficient notice,  was  held  bad  on  demurrer  for  want  of  averment  that  the 
dwelling  house  was  necessary  and  proper  for  a  full  and  complete  enjoyment 
by  the  married  woipan  of  the  real  estate  in  question. 
Mechanic's  Lien. — Notice. — E^ormaiion  of. — A  notice  of  intention  to  hold  a 
material-man's  lien  erroneously  described  the  property  as  lots  "G  and  7," 
the  true  description  being  "3  and  4."     Suit  to  enforce  the  lien,  the  com- 
plaint alleging,  that  the  ownership  of  the  property  remained  unchanged; 
that  no  third  person  had  acquired  any  rights  that  would  be  affected  by  a 
correction  of  the  mistake ;  and  that  the  materials  furnished  were  the  only 
materials  of  the  kind  ever  furnished  by  plaintiff  to  defendant. 
Eeldf  that  the  notice  was  insufficient  to  create  the  lien,  and  that  the  court  had 
no  power  to  reform  it. 
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Practice. — Fraud. — Reaultmg  Trust. — Where  a  conveyance  of  real  estate,  for 
a  valuable  consideration!  is  made  to  one  person,  the  consideration  being 
paid  by  another,  for  the  purpose  of  defrauding  the  creditors  of  the  latter, 
such  a  creditor  may,  under  the  code,  have  a  complete  remedy  in  one  action: 
a  judgment  may  be  obtained  against  the  debtor  and  the  real  estate  in  ques- 
tion subjected  to  the  payment  of  the  judgment. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Gregory,  J. — Suit  by  the  appellants  against  the  appellees. 
The  complaint  is  in  two  paragraphs.  The  first  avers,  that 
Susan  Cross,  being  the  owner  in  fee  of  lots  3  and  4  in 
Judd's  addition  to  the  town  of  Elizabeth  town,  in  Bartholo- 
mew county,  undertook,  with  her  husband,  Thomas,  to  erect 
and  did  ere^t  thereon,  a  new  building,  to  wit,  a  dwelhng 
house;  that  defendant  Thomas,  with  the  knowledge  and 
consent  of  Susan,  and  as  her  agent  therefor,  purchased  of 
the  plaintiffs  lumber  for  the  building,  which  was  furnished 
and  delivered  under  the  contract  by  the  plaintiffs  to  the  de- 
fendants, a  bill  of  particulars  of  which  is  set  forth,  amounting 
in  the  aggregate  to  $158.58 ;  that  the  lumber  was  used  m  the 
building,  and  became  a  part  thereof;  that  prior  to  the  expi- 
ration of  sixty  days  from  the  furnishing  of  the  lumber  and 
the  completion  of  the  building,  the  plaintiffs  filed  a  notice 
in  the  recorder's  office  of  Bartholomew  county,  intending 
thereby  to  retain  and  hold  a  lien  on  the  property^for  the 
payment  of  the  lumber  so  furnished;  that  by  mistake  there 
was  and  is  a  misdescription  in  the  notice,  the  property- 
being  described  therein  as  lots  "6  and  7,"  instead  of  "3  and 
4;"  that  Susan  is  still  the  owner  of  the  property;  that  no 
third  persons  have  acquired  any  rights  that  would  in  any 
way  be  affected  by  a  correction  of  the  mistake;  and  that 
this  was  the  only'lumber  ever  furnished  by  the  plaintiffs  to 
the  defendants.  A  copy  of  the  notice  is  made  a  part  of  the 
complaint. 

The  second  paragi'aph  charges,  that  on,  &c.,  the  defendant 
Thomas  Cross  purchased  from  one  Oliver  Judd  lots  3  and 
4,  in  Judd's  addition  to  the  town  of  Elizabethtown,  in  Bar- 
tholomew county,  and  paid  a  portion  of  the  purchase-mon- 
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ey  therefor  and  gave  his  note  for  the  residue,  with  one  W. 
W.  Leek  as  surety  thereon,  which  yet  remains  unpaid;  that 
said  Thomas,  on  &c.,  caused  Judd  to  convey  the  property 
to  Susan,  the  wife  of  said  Thomas;  that  the  conveyance  was 
not  recorded  until  the  80th  of  July,  1866;  that  after  the  pur- 
chase the  defendant  Thomas  undertook  to  and  did  build  on 
said  lot  a  new  dwelling  house,  and  said  defendant,  on  the 
1st  of  June,  1866,  employed  plaintiffs  to  furnish  lumber,  as 
set  forth  in  the  bill  of  particulars  filed  with  the  complaint, 
amounting  to  §158.58;  that  the  defendant  Thomas,  to  induce 
the  plaintiffs  to  furnish  the  lumber,  represented  to  them  that 
he  was  the  owner  of  the  lots;  that  at  the  time  of  the  con- 
tract Judd  had  not  made  a  deed  to  any  one  therefor,  but 
said  Thomas  held  the  same  by  title-bond;  that  relying  on 
the  representation  and  believing  said  Thomas  to  be  the 
owner  thereof,  the  plaintiffs  furnished  the  lumber  under  the 
contract  from  the  date  thereof  to  the  27th  of  July,  1866, 
which  was  used  in  the  construction  of  the  building;  that 
Susan  Cross  knew  that  the  plaintiffs  were  furnishing  the 
lumber  and  concealed  from  them  the  fact  of  her  title;  that 
the  lumber  was  furnished  with  her  approbation  and  under 
her  encouragement;  that  the  conveyance  to  Susan  Cross 
was  fraudulent  and  void;  that  said  Thomas,  being  indebted 
to  Judd  for  the  residue  of  the  purchase  money,  and  seeking 
to  defraud  Leek,  the  surety,  and,  in  case  the  claim  could  not 
be  collected  of  Leek,  to  cheat  and  defraud  Judd,  and  to 
cheat  and  defraud  other  creditors,  and  especially  the  plain- 
tiffs, caused  the  conveyance  to  be  executed  to  Susan  Cross, 
his  wife;  that  Thomas  Cross  is  wholly  and  notoriously  in- 
solvent, having  no  property  other  than  said  real  estate;  that 
the  conveyance  to  thd  wife  was  without  any  consideration 
whatever  passing  from  her.  This  paragraph  then  charges 
the  notice  and  mistake  as  set  forth  in  the  first. 

The  appellee  Susan  Cross  filed  her  separate  demurrers  to 
each  paragraph  of  the  complaint.  The  appellee  Thomas 
Cross  also  filed  his  separate  demurrers  to  each  paragraph  of 
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the  complaint.  The  demurrers  were  sustained,  .and  judg- 
ment was  rendered  against  the  appellants. 

The  act  of  May  Slst,  1852,  touching  the  marriage  rela- 
tion and  liabilities  incident  thereto,  provides,  that  "no  lands 
of  any  married  woman  shall  be  liable  for  the  debts  of  her 
husband;  but  such  lands  and  the  profits  therefrom  shall  be 
her  separate  property,  as  fully  as  if  she  was  unmarried : 
Providedy  That  such  wife  shall  have  no  power  to  incumber 
or  convey  such  lands,  except  by  deed,  in  which  her  husband 
shall  join."  1  G.  &  H.  874,  sec.  5.  The  power  of  a  married 
woman  over  her  lands  under  this  provision  of  the  statute 
has  been  the  subject  of  frequent  investigation  without  com- 
ing to  any  very  satisfactory  conclusion  on  the  subject.  See 
Major  V.  SymmeSy  19  Ind.  117;  Coi^s  AdnCr  v.  Woody  20  Ind. 
54;  and  Moore  v.  McMiUeriy  23  Ind.  78. 

In  Kanirowitz  v.  PratheTy  6  Am.  LawEeg.  (n.  s.)  602,  this 
court  has  granted  a  rehearing,  after  much  consideration, 
and  has  decided  the  case  otherwise  at  this  term  (p.  92,  ante). 

We  are  satisfied  that  this  question  must  be  solved  by  a 
construction  of  our  own  legislation  on  this  subject. 

The  section  cited  has  in  it  two  inconsistent  provisions: 
one,  that  such  lands  and  the  profits  therefrom  shall  be  the 
wife's  separate  property  as  fully  as  if  she  was  unmarried; 
and  the  other,  that  she  shall  have  no  power  to  incumber  or 
convey  except  by  deed,  in  which  her  husband  shall  join. 

To  give  full  force  to  the  latter  provision,  the  wife  could 
do  nothing  with  her  lands  except  to  ocofupy  and  cultivate 
them  in  person ;  she  could  make  no  lease ;  she  could  not  con- 
tract to  repair  or  improve  them ;  and  the  first  provision 
would  amount  to  little  or  nothing. 

The  code  provides,  that  "when  a  married  woman  is  a 
party,  her  husband  must  be  joined  with  her,  except:  First. 
When  the  action  concerns  her  separate  property,  she  may 
sue  alone.  Second.  When  the  action  ip  between  herself  and 
her  husband,  she  may  sue  or  be  sued  alone ;  but  in  no  case 
shall  she  be  required  to  sue  or  defend  by  guardian  or  next 
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friend,  except  she  be  under  the  age  of  twenty-one  years." 
2  G.  &  H.  41  sec.  8. 

If  a  married  woman  can  sue  or  be  sued  alone,  in  respect 
to  her  separate  property,  it  seems  to  be  fair  to  allow  her  the 
power  of  contracting  for  such  aid  as  she  may  require  in 
conducting  the  litigation.  It  seems  clear  that  the  legisla- 
ture intended  to  confer  upon  her  the  full  power  of  enjoy- 
ment, with  a  restriction  on  her  power  to  incumber  or  alien- 
ate. "Whatever  power,  then,  is  incident  to  a  complete  hold- 
ing would  seem  to  be  conferred  upon  her  by  a  fair  construc- 
tion of  the  statute. 

If  the  improvement  in  question  was  necessary  and  proper 
for  a  full  and  complete  enjoyment,  then  the  wife  could 
charge  her  separate  property  with  the  debts  created  in  mak- 
ing it. 

The  first  paragraph,  however,  is  bad,  for  the  want  of 
averment  showing  that  the  dwelling  house  was  Becessary 
and  proper  for  a  full  and  complete  enjoyment  by  the  wife 
of  the  lots  in  question. 

The  question  of  the  power  of  a  married  woman  to  make 
new  improvements,  being  a  power  liable  to  abuse,  must  be 
under  the  control  of  the  court  trying  the  case  involving  the 
liability  of  her  separate  property  to  answer  for  the  debts 
created  in  making  such  improvements. 

The  lien  of  the  mechanic  or  material-man  is  created  by 
statute,  and  before  either  can  avail  himself  of  such  a  lien 
the  statute  must  be  complied  with. 

The  notice  charged  in  each  paragraph  of  the  complaint 
was  insufficient  to  create  the  lien,  and  the  court  had  no  power 
to  reform  it. 

The  second  paragraph  is  good.  It  shows  a  liability  of  the 
husband  for  the  debt,  and  that  the  holding  of  the  wife  is  in 
trust  for  her  husband.  Under  the  code,  complete  relief  can 
be  granted.  A  judgment  may  be  obtained  against  the  hus- 
band for  the  debt,  and  the  lots  in  question  subjected  to  the 
payment  of  the  judgment. 

Judgment  reversed,  with  costs;  cause  remanded,  with  di- 
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rection  to  overrule  the  demurrer  to  the  second  paragraph 
of  the  complaint,  and  for  further  proceedings. 

-P.  T.  Sbrdj  for  appellants. 

W.  ^  W.  W.  Herody  for  appellees. 
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O'Daily  V.  Morris. 

Harried  Woman. — Contract. — Our  statutes  do  not  change  the  rule  of  the  com- 
mon law,  so  far  as  it  applies  to  the  contracts  at  large  of  a  married  woman, 
that  she  is  incapable  of  binding  herself  bj  an  executory  contract,  and  that 
all  such  contracts  made  by  her,  whether  in  writing  or  by  parol,  are  abso- 
lutely void  at  law. 

Samb. — PromUaory  Note. — A  married  woman  carrying  on  a  business  in  her 
own  name  and  living  with  her  husband,  whom  by  a  written  instrument  she 
had  made  her  agent  to  manage  her  business,  borrowed  for  her  own  use  a 
sum  of  money,  which  was  delivered  to  her  personally,  for  which  she  and 
her  husband  executed  a  promissory  note,  the  payee  relying  on  her  for  its 
payment. 

JSeld^  in  a  suit  on  the  note,  after  the  woman  had  been  divorced  from  her  said 
husband  and  while  she  was  still  unmarried,  that  she  was  not  personally  li- 
able on  the  note. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Elliott,  C.  J. — Morris  sued  Joanna  O'Daily,  the  appel- 
lant, and  Jeremiah  O'Daily,  before  a  justice  of  the  peace, 
on  a  promissory  note  for  seventy  dollars,  executed  by  them 
on  the  3d  of  August,  1860.  Jeremiah  made  default.  Jo- 
anna appeared  and  answered  in  three  paragraphs: 

1.  The  general  denial. 

2.  That  she  was  a  married  woman  when  the  note  was  ex- 
ecuted, and  it  was  therefore  void. 

3.  That  she  was  a  married  woman  at  the  time  of  making 
the  note,  and  it  was  not  given  for  her  separate  debt. 

On  the  hearing  the  justice  rendered  judgment  against  her, 
and  she  appealed  to  the  circuit  court,  where  the  cause  was 
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tried  by  the  court  without  a  jury,  which  resulted  in  a  find- 
ing and  judgment  against  the  appellant  for  the  amount  of 
the  note  and  interest.  The  facts  upon  which  the  finding 
and  judgment  were  had  appear  in  a  special  finding  of  the 
court,  and  are  as  follows:  In  1858,  Joanna  was  a  married 
woman,  and  the  lessee  in  her  own  right  of  a  house  and  lot  in 
Lafayette,  in  which  she  carried  on  a  grocery  and  provision 
store,  in  her  own  name,  and  by  a  written  instrument  she  made 
her  husband  her  agent  to  manage  her  business;  that  on  the 
3d  day  of  August,  1860,  being  still  married  and  living  with 
her  husband  and  carrying  on  said  business,  she  applied  to 
the  plaintifll:'  to  borrow  seventy  dollars,  for  her  own  use. 
The  plaintiif  loaned  her  the  amount  and  took  the  note  in 
suit  therefor,  relying  on  her  for  its  payment.  The  money 
was  handed  to,  and  received  by,  Joanna  personally.  There 
was  no  evidence  as  to  how  the  money  was  used.  In  1865, 
Joanna  was  duly  divorced  from  her  husband  and  has  since 
remained  sole  and  unmarried. 

"We  are  not  favored  with  a  brief  in  behalf  of  the  appel- 
lee, and  are  not  aware,  therefore,  of  the  grounds  on  which 
he  bases  the  right  to  recover  against  the  appellant. 

It  is  a  i*ule  of  the  common  law,  too  famiUar  and  well  set- 
tled to  need  the  citation  of  authorities,  that  a  feme  covert  is 
incapable  of  binding  herself  by  an  executory  contract,  and 
that  all  such  contracts  made  by  a  married  woman,  whether 
in  writing  or  by  parol,  are  absolutely  void  at  law.  There  is 
nothing  in  the  legislation  of  this  State  in  relation  to  married 
women  changing  this  rule  of  the  common  law,  at  least  so 
far  as  it  applies  to  such  contracts  at  large.  It  is  not  sought 
in  this  case  to  render  the  separate  estate  of  the  wife  liable 
for  a  debt  created  in  reference  to  her  separate  estate  and  for 
its  benefit,  and  we  are  not  therefore  called  upon  to  discuss 
the  doctrine  on  that  subject,  but  may  be  permitted  to  refer 
to  an  elaborate  discussion  of  it  in  Yak  v.  Dederer^  22  N.  Y. 
450.  See,  also,  Zaw<ro2(7itev,-R'a<A€r,atthi8term,  p.  92^  ante. 

This  is  simply  a  suit  at  law  upon  a  promissory  note  exe- 
cuted by  a  married  woman,  in  which  a  personal  judgment 
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is  rendered  against  her.  The  note  being  void,  it  follows 
that  the  jadgment  upo.n  it  is  erroneous  and  must  be  re- 
versed. 

Judgment  reversed,  with  costs,  and  the  cause  remanded  t 
for  a  new  trial. 

H.  W.  Chase  and  J.  A,  }Vilstachf  for  appellant. . 

W.  C.  Wilson,  for  appellee. 


Montgomery  and  Wife  v.  Sprankle  and  Another. 

Married  Woman. — Partner. — Separate  Property, — A  married  woman  cannot: 
bind  herself  as  the  partner  of  her  husband;  nor  do  the  -facta  that  she  holds  - 
herself  ont  as  snch  partner  and  that  her  propertj  gives  credit  .to  the'  pre-- 
tended  firm  charge  her  property  with  an  indebtedness  contracted  by  such. 
firm  in-thc  course  of  trade. 

APPEAL  from  the  Randolph  Common  Pleas. 

Gregory,  J.. — The  appellees  filed  their  complaint  iii  the 
court  below  against  the  appellants,  charging  an  indebted- 
ness from  the  latter  to  the  former  for  commissions  and  mon- 
eys advanced  in  the  course  of  trade.    It  is  sought  to  charge 
real  estate  in  the  name  of  the  wife  for  this  indebtedness,  oni 
the  ground  that  she  was  a  partner  in  trade  with  her  husband, . 
and  that  she  had  held  herself  out  as  such,  thereby  giving- 
credit  to  the  firm. 

The  court  found  as  follows:  "That  the  defendants  con- 
signed to  the  plaintifis  twenty-nine  thousand  five  hundred. 
and  thirty  and  «  bushels  of  wheat,  which  the  plaintifis  sold 
for  fifty-three  thousand  three  hundred  and  ninety-three  dol- 
lars and  eighty-nine  cents;  that  the  net  proceeds  of  said  sales^. 
after  deducting  charges  for  insurance,  freight,  elevating,, 
storage,  inspection,  government  tax,  and  commission,  was 
forty-six  thousand  five  hundred  and  seventy-three  dollars^ 
Vol.  XXXL— 8 
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and  fifty-three  cents;  that  plaintiti's  made  advances  to  de- 
fendants and  paid  drafts  for  defendants'  use,  amounting  to 
fifty-three  thousand  six  hundred  and  ninety-six  dollars  and 
eighty-six  cents;  that  the  consignments  were  general ;  that 
there  was  no  agreement  to  hold  wheat  until  defendants  or- 
dered it  sold;  that  plaintiffs  sold  none  of  defendants'  wheat 
contrary  to  their  orders;  that  plaintiffs  are  entitled  to 
damages  for  the  excess  of  advances  made  by  them  to  de- 
fendants over  net  proceeds  of  sales  of  wheat;  that  the  par- 
ties agreed  that  interest  should  be  allowed  plaintiffs  on 
such  advances;  that  such  excess  of  advances  over  proceeds 
of  sales  until  July  14th,  1865,  amounted  to  six  thousand 
two  hundred  and  twenty-three  dollars  and  thirty-three 
cents;  that  defendants  were  doing  business  as  partners, 
under  the  style  of  Montgomery  &  Co.,  during  the  whole 
period  in  which  the  dealings  between  the  parties  were  had 
Avhich  are  involved  in  this  action;  that  Emily  J.  Montgom- 
•ery  is  a  married  woman;  that  all  the  capital  belonging  to 
defendants  that  was  employed  in  the  business  was  claimed 
to  be  the  separate  property  of  said  Emily  J.  Montgomery; 
that  fthe 'real  ^estate  -described  in  the  complaint  was  pur- 
chased and  improved  with  means  and  funds  in  the  control 
of  Montgomery  &  Co.;  that  this  real  estate  and  other  prop- 
erty claimed  by  Emily  J.  Montgomery  and  used  and  con- 
trolled by  the  said  firm  of  Montgomery  &  Co.  gave  credit 
to  defendants  with  plaintiffs,  and  the  business  between 
the  parties  was  engaged  in  by  defendants,  and  the  lia- 
bilities to  plaintiffs  were  incurred,  for  the  purpose  of  ben- 
efiting the  property  claimed  as  the  separate  estate  of  Em- 
vily  J.  Montgomery;  and  tlmt  the  said  James  Montgom- 
ery has  no  property  subject  to  execution.  The  general  find- 
ing of  the  court,  therefore,  is  for  the  plaintiffs,  and  their 
damages  are  assessed  at  seven  thousand  and  fifteen  dollars 
and  eighty-four  cents,  and  that  the  real  estate  described  in 
the  complaint,  with  the  other  property  of  Emily  J.  Mont- 
gomery, is  liable  for  the  payment  and  discharge  of  said 
'>damage8;and  costs  of  suit." 


I 


MAY  TERM,  1869.  115 


Montgomery  and  Wife  o.  Sprankle  and  Another. 


A  motion  for  a  new  trial  was  overruled.  The  evidence 
is  made  a  part  of  the  record  by  a  bill  of  exceptions. 

The  complaint,  as  well  as  the  testimony,  shows  that  the 
appellant  Emily  J.  Montgomey  was,  daring  all  these  trans- 
actions, the  wife  of  the  appellant  James  Montgomery.  The 
proof  shows  that  the  real  estate  described  in  the  complaint 
was  the  property  of  the  wife,  conveyed  to  her  long  before 
these  transactions  with  the  appellees,  and  that  no  part  of 
the  purchase  money  had  been  paid  out  of  the  means  of  the 
husband. 

The  only  grounds  on  which  the  court  below  could  have 
based  its  decree  against  the  property  of  Emily  J.  Mont- 
gomery were,  that  she  held  herself  out  as  the  partner  of 
her  husband,  and  that  her  property  gave  credit  to  the  pre- 
tended firm. 

It  is  clear  that  a  married  woman  cannot  bind  herself  as 
a  partner  with  her  husband.  Her  contracts  during  cover- 
ture are  void.  The  appellees  were  bound  to  know  the  law. 
They  knew  when  they  were  dealing  with  Montgomery  & 
Co.  that  Emily  J.  was  a  married  woman,  and  they  were 
legally  bound  to  know  that  her  contracts  were  void.  How 
can  it  be  said,  then,  that  her  property  gave  credit  to  the 
pretended  firm? 

It  is  claimed,  however,  that  a  married  woman  may  charge 
her  real  estate  by  contracting  debts.  This  record  does  not 
present  a  case  in  which  equity  would  give  relief  by  charg- 
ing the  wife's  separate  estate.  We  shall  therefore  not  enter 
upon  that  question. 

The  court  erred  in  overruling  the  motion  for  a  new  trial 
as  to  Emily  J.  Montgomery. 

The  judgment  is  reversed  as  to  Emily  J.  Montgomery, 
with  costs,  and  affirmed  as  to  James  Montgomery,  with 
costs;  and  the  cause  is  remanded,  with  direction  to  grant  a 
new  trial  as  to  Emily  J.  Montgomery,  and  for  farther  pro- 
ceedings. 

J.  M  McDonaldj  A.  L.  Roadie^  and  D.  Slieeks,  for  appellants. 

W.  March  and  W.  Brotherton^  for  appellees. 
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CoPELAND  i\  Cunningham  and  Wife- 

Married  WomaNw — Separate  Property, — Rentg  and  Tfofitt^ — The  ruliug  in 
Kantrovfitz  r.  Praihery  page  92,   ante^  adhered  to. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Elliott,  C.  J. — This  was  a  suit  to  subject  the  rents  and 
profits  of  the  real  estate  of  the  wife,  Maria  Cunningham, 
to  the  payment  of  a  debt  contracted  by  her  during  cover- 
ture, for  a  stock  of  milliner's  goods  purchased  by  her  for 
her  daughter.  The  court  sustained  a  demurrer  to  the  com- 
plaint. The  correctness  of  that  ruling  is  the  question  pre- 
sented in  this  court. 

The  contract  had  no  connection  with  the  real  estate  of 
the  wife.  The  debt  was  not  contracted  for  its  repairs  or 
improvement,  or  to  secure  to  her  its  use  and  enjoyment* 
Nor  does  it  appear  that  she  intended  thereby  to  charget  the 
rents  and  profits  of  her  estate. 

The  contract  was  void  at  law,  and,  under  the  ruliug  iu 
KanirowUz  v.  Prather^  at  this  term,  is  not  such  an  one  as 
equity  will  enforce  against  the  rents  and  profits  of  the  wife's 
separate  estate. 

It  follows,that  there  is  no  error  in  the  ruling  of  the  Cir- 
cuit Court  on  the  demurrer. 

Judgment  afiSirmed,  with  costs. 

J.  L.  Ketcham  and  J,  L,  MUchdl^  for  appellant. 

B.  K.  Elliott  and  J.  B.  Blacky  for  appellees. 


Bellows  and  Others  t;.  Rosenthal. 

Marbibo  Womak. — Separate  J^aperty. — Bu$hand9  Debit, — Evidence, — A  mar- 
ried woman  carried  on  the  bnsineBB  of  a  clothing  merchant  in  her  own 
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name,  emplojing  her  husband  as  a  clerk,  the  money  invested  in  the  busi- 
ness having  heen.  reoeired  bj  her  during  coverture,  through  a  trustee,  as  a 
gift  f^om  her  brother,  to  be  invested  in  such  business,  and  when  so  invested 
to  be  under  her  sole  control,  the  business  to  be  carried  on  in  her  name  and 
for  her  sole  nse  and  benefit,  and  in  the  event  of  her  death  the  money  to  go 
to  her  children  by  her  said  husband. 

JlelcL,  that  personal  property  purchased  by  her  with  the  proceeds  of  said  busi- 
ness was  not  subject  to  the  debts  of  her  husband. 

Held,  also,  In  a  suit  by  such  married  woman  to  recover  such  personal  property 
levied  upon  nnder  an  execution  issued  on  a  judgment  against  her  said  hus- 
band, that  there  was  no  error  in  admitting  in  evidence  a  written  agreement 
between  her  said  brother  and  said  trustee,  under  which  the  money  was  ad- 
vanced to  her,  its  excction  baving  been  proved. 

APPEAL  from  the  Clark  Circuit  Court 

Gregory,  J. — This  was  an  action  for  the  possession  of 
personal  property,  bj  the  appellee  against  the  appellants. 
The  court  below  on  a  trial  of  the  issue  of  fact  found  for 
the  plaintiff,  and  overruled  a  motion  for  a  new  trial. 

The  appellee  is  the  wife  of  Bernard  RosenthaI,and  has  been 
for  some  twenty  years.  Some  fourteen  years  ago  the  husband 
failed  in  business  at  Louisville,  Kentucky.  On  the  1st  of 
August,  1860,  one  Schlaughter,  a  brother  of  the  appellee,  ad- 
vanced the  sum  of  three  thousand  dollars  under  a  written  in- 
strument signed  by  himself  and  one  Silberman,the  trustee  of 
Mrs.  Rosenthal,  That  writing  is  as  follows:  "I,  Joseph 
Schlaughter,  Ac,  have  this  day  appointed  Levi  Silberman  of 
Ac,  trustee  for  the  purposes  hereinafter  named.  Whereas  I 
have  this  day  delivered  to  Levi  Silberman  the  sum  of  three 
thousand  dollars,  to  be  held  by  said  Silberman  for  the  sole 
use  and  benefit  of  my  sister-in-law,  Mrs.  Barbette  Rosen- 
thal, wife  of  Bernard  Rosenthal,  which  sum  of  money  is 
to  be  invested  in  a  general  clothing  business  by  said  Sil- 
berman, for  the  use  of  Mrs.  Barbette  Rosenthal  solely,  said 
Silberman  is  hereby  authorized  to  hand  over  to  Mrs.  Bar- 
bette Rosenthal,  or  to  any  person  she  may  select,  said  sum 
of  three  thousaiyl  dollars,  to  be  invested  as  above;  and  said 
sum  when  so  invested  is  to  be  under  the  sole  control  of 
said  Barbette  Rosenthal,  the  business  to  be  carried  on  in 
her  name  and  for  her  fiole  use  and  benefit;  and  when  so  in- 
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vested  said  Barbette  Rosenthal  is  to  be  solely  liable  for  all 
debts  and  demands  that  may  arise  or  be  contracted  during 
the  prosecution  of  the  business;  and  said  Joseph  Schlaugh- 
ter  and  Levi  Silberman  are  not  to  be  held  liable  for  any 
debts  or  demands  whatever  that  may  accrue  during  the  pros- 
ecution of  said  clothing  business.  Said  Silberman  hereby 
assumes  the  trust  herein  created;  and  in  the  event  of  the 
death  of  said  Silberman  or  said  Schlaughter,  then  said  sum 
of  three  thousand  dollars  is  to  be  vested  fully  in  said  Bar- 
bette Rosenthal  and  subject  wholly  to  her  control;  and  in 
the  event  of  the  death  of  said  Barbette  Rosenthal,  then  said 
sum  of  three  thousand  dollars  is  to  be  vested  in  her  hus- 
band, Bernard  Rosenthal,  for  the  sole  use  and  benefit  of  the 
children  of  said  Barbette  and  Bernard  Rosenthal.  When- 
ever said  Levi  Silberman  shall  file  with  said  Schlaughter 
the  receipt  of  said  Mrs.  Barbette  Rosenthal  jointly  with  her 
husband,  Bernard  Rosenthal,  said  Silberman  shall  be  dis- 
charged fully  from  the  obligations  of  this  trust,  said  receipt 
specifying  when  and  to  whom  said  sum  of  three  thousand 
dollars  had  been  paid." 

With  this  money  the  appellee  engaged  in  the  clothing  bus- 
iness in  Jefiersonville,  in  this  State,  in  her  own  name,  em- 
ploying her  husband  as  a  clerk.  The  property  in  contro- 
versy was  purchased  by  the  appellee  with  a  part  of  the  pro- 
ceeds of  this  business. 

Mrs.  Rosenthal,  on  her  cross  examination,  states  that  the 
money  was  borrowed;  and  another  witness  says,  "I  think 
she  was  to  pay  the  money  back."  There  is  no  evidence 
that  the  husband  ever  joined  with  his  wife  in  a  promise  to 
pay  back  the  money.  It  is  possible  from  the  evidence  that 
the  court  below  might  have  found  that  Mrs.  Rosenthal 
promised  to  return  the  money  to  Schlaughter.  But  we 
have  a  right  to  assume  that  the  court  did  not  so  find.  And 
such  a  finding  would  have  been  in  face  of  the  written  in- 
strument under  which  the  money  was  advanced.  By  that 
instrument  the  money  was  a  gift  to  the  appellee,  and  in  case 
of  her  death,  to  go  to  her  children  by  her  present  husband. 
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And,  moreover,  a  promise  by  the  appellee  to  return  the  mon- 
ey would  have  been  void,  as  she  was  laboring  under  the  dis- 
ability of  coverture.  We  think  the  court  below  was  war- 
ranted in  finding  that  the  money  came  to  the  appellee  dur- 
ing coverture,  by  gift,  and  that  under  the  statute  (1  G.  &  H. 
295)  it  was  the  separate  property  of  the  wife,  and  the  pro- 
ceeds thereof  are  not  subject  to  the  debts  of  the  husband* 

The  appellants  claim  the  property  under  a  levy  on  an  ex- 
ecution issued  on  a  judgment  against  the  husband. 

The  court  below  committed  no  error  in  admitting  in  evi- 
dence the  written  instrument  under  which  the  money  wa& 
advanced,  its  execution  having  been  proved. 

Judgment  afSlrmed,  with  costs. 

J.  H.  Stotsenburffy  T.  M.  Browriy  and  J.  Beidy  for  appel- 
lants. 

G.  V.  Hoiolcy  B.  M.  WeiTy  J.  G.  Howardy  and  J".  F.  Bendy 
for  appellee. 


Richardson  v,  Hittle.  gi  iwl' 

Duress. — Pleading. — An  answer  setting  up  ^^**»'^i^i'»  »wr.ef  g^YP"^^^  facts  con- 
stjtuting  it. 

Same. — Husband  and  Wife. — Much  less  force  or  putting  in  fear  by  a  husband 
will  amount  to  coercion  which  will  avoid  the  deed  of  his  wife  than  would 
be  necessary  coming  from  a  stranger. 

Same.—  W\fe^8  Separate  Property. — Mortgage. — Suit  upon  a  note  payable  in 
bank' and  a  mortgage  to  secure  the  same,  executed  by  husband  and  wife 
and  assigned  to  the  plaintiflF.  Answer  by  the  wife,  showing  that  the  note 
and  mortgage  were  given  for  the  debt  of  the  husband,  and  that  the  land 
mortgaged  was  the  separate  property  of  the  wife,  and  averring,  "  that  she 
was  induced  by  the  persuasions  of  said  payee  and  the  coercion  of  her  said 
husband  to  execute  said  note  and  mortgage.' ' 

Ueld^  that  the  answer  was  bad  on  demurrer. 

APPEAL  from  the  Decatur  Common  Pleas. 

Gregory,  J, — Suit  by  Hittle  against  the  appellant,  Mary 
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Ann  Richardson,  and  her  husband,  on  a  note  and  mortgage 
executed  by  the  husband  and  wife  to  one  Carpenter, and  by 
the  latter  assigned  to  the  appellee.  The  note  is  payable  at 
the  First  N^atioual  Bank  of  Greensburg.  The  mortgage  * 
bears  date  the  20th  of  March,  1867.  A  notary  public  cer- 
tifies, that  the  appellant,  "Mary  A.  Richardson,  personally 
appeared  and  acknowledged  the  execution  of  the  annexed 
mortgage."  The  certificate  is  signed  by  the  notary  and  his 
official  seal  is  attached. 

The  appellant  answered  in  two  paragraphs.  The  first 
need  not  bo  noticed,  as  no  point  is  made  on  it.  The  second 
avers,  "that  at  th^  time  of  the  making  of  the  note  and 
mortgage  sued  on,  she  was,  and  still  is,  the  wife  of  William 
H.  Richardson,  her  co-defendant;  that  said  note  and  mort- 
gage were  made  to  said'  payee  thereof  by  said  William  H. 
Richardson  on  a'contract  for  the  purchase  of  an  interest  in 
a  certain  patented  invention  purchased  by  said  William  11. 
Richardson  from  said  payee  of  said  note,  and  for  no  other 
cause  or  consideration  whatever;  that  the  lot  of  land  men- 
tioned and  described  in  said  mortgage  then  was,  and  still  is, 
the  separate  property  of  her,  said  Mary  Ann  Richardson, 
the  fee  simple  title  thereof  being  in  her  and  acquired  by 
Tier  prior  to  her  marriage  with  said  William  11.  Richardson; 
and  that  she  was  induced  by  the  persuasions  of  said  payee 
and  by  the  coercion  of  her  said  husband  to  execute  said 
note  and  mortgage." 

The  court  sustained  a  demurrer  to  this  paragraph;  and 
this  presents  the  principal  question  in  the  case. 

It  is  urged  that  the  paragraph  is  bad,  for  not  averring  the 
facts  which  constituted  the  coercion. 

Fraud,  dureds,  and  coercion,  are  alike  made  up  of  dis- 
tinct facts,  and  all  may  vary  greatly  in  their  circumstances. 
It  has  been  repeatedly  ruled  by  this  court,  that  an  answer 
setting  up  fraud  must  aver  the  facts,  and  that  an  answer 
averring  fraud  without  stating  the  facts  constituting  it  is 
bad  on  demurrer.    There  is  no  diflerence  in  principle,  as  to 
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pleading,  between  frand  and  coercion.  Mr.  Chitty,  in  his 
forms,  states  the  facts  which  constitute  duress.  3  Chit.  PI. 
064,  €t  seq.    So  are  all  the  precedents. 

It  is  undoubtedly  true,  as  contended  for  by  counsel  for 
the  appellant,  that  much  less  force  or  putting  in  fear  by  the 
husband  would  amount  to  coercion  which  would  avoid  the 
deed  of  the  wife  than  would  be  sufficient  coming  from  a 
stranger;  and  for  this  very  reason  the  facts  should  be  averred, 
80  that  the  court  could  determine  the  question  as  to  wheth- 
er they  amounted  to  legal  coercion  or  not. 

The  court  committed  no  error  in  sustaining  the  demurrer. 

Judgment  affirmed,  with  costs. 

C.  ^  J.  K.  Eujing  and  J.  S.  Scoberj,  for  appellant. 

B.  W.  WUson  and  J5?.  B.  Movfort^  for  appellee. 


Cheek  and  Another  v.  Tilley. 

County  Clerk. — Deputy, — Compentcriion  of. — A  county  clerk  may  contract 
with  his  deputy  that  the  latter  for  his  compensation  shall  have  a  certain  share 
of  the  fees  taxed  and  collectable  in  the  clerk's  office  during  his  deputyship. 

Injunction. — Receiver, — In  a  suit  by  such  deputy  against  his  principal  to  re- 
cover the  former's  share  of  such  fees,  an  injunction  may  be  granted,  pend- 
ing the  cause,  restraining  the  clerk  from  collecting  or  transferring  such  fees 
yet  unpaid,  and  the  sheriff  from  paying  such  fees  collected  by  him  to  the 
clerk;  and  a  receiver  may  be  appointed. 

Same. — Pleading. — Amendment. — An  amendment  called  a  "supplemental  com- 
plaint," but  containing  no  supplemental  matter,  was  filed  by  the  plaintiff, 
over  the  defendant's  objection,  before  answer,  in  a  suit  for  an  injunction  in 
which  a  restraining  order  had  been  granted. 

Deld,  that  tbere  was  no  error. 

Same. — Motion  to  Dissolve. — Motion  based  upon  affidavits,  to  dissolve  an  in- 
junction before  answer.  The  defendant  in  his  affidavit  did  not  deny  certain 
equities  of  the  complaint,  and  so  much  of  the  complaint  essential  to  the  in- 
junction as  be  denied  was  supported  by  other  affidavits. 
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Ueld^  that,  under  the  chancery  practice,  the  injunction  should  not  have  been 
dissolved,  and  that  the  code  does  not  change  the  former  rule  on  that  sub- 
ject. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Suit  by  the  appellee  against  Cheek  and  Arnold.  The 
complaint  alleges,  that  Cheek,  as  clerk  of  Dearborn  county, 
on  the  15th  of  February,  1864,  contracted  with  the  appellee 
to  act  as  his  deputy,  their  contract  being  set  forth  in  a  cer- 
tain writing,  as  follows : — 

"State  of  Indiana,  Dearborn  County,  Set. 

"I,  John  F.  Cheek,  clerk  of  the  courts  of  Dearborn  coun- 
ty, Indiana,  do  hereby  constitute  and  appoint  William  Wirt 
Tilley  my  deputy  during  my  term  of  office,  his  compensa- 
tion to  be  one-half  of  the  fees  taxed  and  collectable  in  said 
office.    Witness  my  hand,  this  15th  day  of  February,  1864. 

(Signed)  John  F.  Cheek,  Clerk." 

The  oath  of  Tilley  as  deputy,  endoreed  upon  this  appoint- 
ment, is  set  out  in  the  complaint,  and  the  plaintift'  alleges, 
that  said  appointment  with  said  oath  was  duly  filed  and  en- 
tered of  record;  that  he  gave  bond  to  said  Cheek,  and  on 
the  said  15th  of  February,  1864,  entered  upon  his  duties  as 
deputy,  and  continued  to  perform-  said  duties  till  the  10th 
of  September,  1867,  when,  the  defendant  Cheek  having 
neglected  and  refused  to  account  for  or  pay  to  the  plaintiff 
the  sums  hereinafter  mention,  the  plaintiff  resigned  his  po- 
sition  as  deputy,  with  the  knowledge  and  consent  of  the  de- 
fendant Cheek;  'that  during  the  period  of  plaintift''s  depu- 
tyship,  fees  to  the  amount  of  twelve  thousand  dollars  were 
taxed  and  collected  by  Cheek,  as  clerk,  of  which  the  plaint- 
iff has  received  only  thirty-five  hundred  dollars,  leaving  due 
and  unpaid  to  him  twenty -five  hundred  dollars;  that  dur- 
ing said  period  there  were  taxed  and  collectable  fees  to  the 
amount  of  seven  thousand  dollars  which  have  not  yet  been 
collected,  of  which  plaintiff'  is  entitled  to  thirty-five  hundred 
dollars;  that  Cheek  is  wholly  insolvent,  and  has  no  proper- 
ty subject  to  execution  out  of  which  plaintiff  can  make  the 
amount  of  any  judgment  he  might  obtain  against  him,  or 
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any  part,  thereof;  that  the  only  mode  in  which  plaintilf  can 
collect  his  claim  is  out  of  the  fees  taxed  in  said  office  and 
remaining  unpaid;,  that  said  Cheek  has  in  his  possession 
and  control  the  fee  books  and  records  of  said  office,  and  is 
collecting  said  fees  with  the  fraudulent  purpose  of  appro- 
priating the  whole  of  them  to  his  own  use;  and  the  plaint- 
iff prays  that  said  Cheek  and  all  persons  acting  under  him 
or  by  his  authority  be  restrained  and  enjoined  from  receiv- 
ing and  collecting  any  of  said  fees  until  the  final  hearing  of 
this  cause.  The  plaintiff  further  alleges,  that  Richard  C. 
Arnold,  sheriff  of  Dearborn  county,  has  in  his  hands  a 
large  number  of  fee  bills  and  executions  issued  out  of  said 
clerk's  office  against  various  persons,  which  he  is  proceed- 
ing to  collect;  and  plaintiff'  prays  that  said  Arnold  be  made 
a  party,  and  that  he  and  all  persons  acting  under  him  and 
by  liis  authority  be  enjoined  and  restrained  from  paying 
over  to  said  Cheek  any  portion  of  such  fees  and  costs  that 
may  be  collected,  until  the  final  hearing  of  this  cause. 
Plaintiff  further  avers,  that  said  Cheek  has  given  out  in 
public  speeches  that  plaintiff*  is  not  entitled  to  any  portion 
of  said  fees,  and  has  declared  that  he  shall  not  receive  or 
collect  any  portion  thereof;  that  said  Cheek  has  publicly 
threatened  that  plaintiff  shall  not  have  access  to  the  books 
of  said  office  except  under  the  supervision  and  direction  of 
said  Cheek,  and  has  threatened  plaintiff  with  personal  vio- 
lence and  death  on  account  of  statements  made  by  plaint- 
iff' in  relation  to  the  condition  of  the  books  and  records  of 
said  office;  that  plaintiff  believes  that  if  said  Cheek  has  no- 
tice of  this  application  he  will  assign  said  fees,  with  intent 
to  defraud  plaintiff.  And  the  plaintiff*  prays  for  a  tempora- 
ry injunction  against  said  Cheek  and  all  persons  acting  un- 
der him,  to  enjoin  and  restrain  him  from  collecting  or  receiv- 
ing any  of  such  fees,  and  from  transferring  the  same;  that 
upon  final  hearing  said  injunction  be  made  perpetual;  and 
that  a  receiver  be  appointed  to  collect  and  receive  the  fees 
and  costs  due  and  uncollected  as  aforesaid,  and  to  pay  to 
plaintiff  such  portion  thereof  as  may  be  found  due  him. 
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The  complaint  was  subscribed  and  sworn  to ;  a  bond  was 
filed;  and  the  same  day  a  restraining  order  was  granted,  to 
continue  in  force  till  the  second  day  of  the  ensuing  term, 
when  it  was  extended  to  a  subsequent  day  of  the  term. 

The  plaintiff,  by  way  of  amendment  to  the  complaint, 
filed  a  "supplemental  complaint."  He  alleges  therein,  that 
he  is  entitled  to  one-half  of  certain  sums  received  by  said 
Cheek,  as  clerk,  from  the  treasury  of  said  county  and  ap- 
propriated by  him  to  his  own  use,  no  account  thereof  being 
kept  in  said  clerk's  office,  being  a  certain  amount  allowed 
to  the  clerk  by  the  county  cbmmissioners  for  extra  ser- 
vices, a  certain  amount  received  as  fees  for  services  in  re- 
lation to  insane  persons,  and  a  certain  amount  received  as 
compensation  for  attendance  as  clerk  upon  the  circuit  court 
and  court  of  common  pleas  of  said  county;  that  he  is  also 
entitled  to  one-half  of  certain  sums  received  by  said  Cheek, 
appropriated  to  his  own  use,  and  not  accounted  for,  except 
obscurely  upon  the  issue  dockets,  collected  from  parties  de- 
fendants, whom  plaintiff  is  not  able  to  name,  in  cases  of  the 
State  against  such  parties  in  the  circuit  court  and  court  of 
common  pleas  of  said  county  at  certain  terms  of  said  courts, 
such  sums  being  the  fees  of  the  clerk  in  such  cases;  and 
also  one-half  of  an  amount  of  fees  collected  by  said  Cheek 
from  persons  whose  names  plaintiff  does  not  know,  during 
the  iDeriod  of  said  deputyship,  which  amount  plaintiff  is 
unable  to  state,  appropriated  by  said  Cheek  to  himself  and 
not  accounted  for. 

The  "supplemental  complaint"  was  subscribed  and  sworn 
to,  and  an  additional  bond  was  filed. 

To  the  filing  of  this  amendment  defendants  objected,  for 
the  following  reasons : 

"1.  Because  said  injunction  cannot  be  sustained  and  ren- 
dered lawful  by  amending  the  complaint. 

"2.  Because  any  material  amendment  would  prejudice  the 
rights  of  the  defendants." 

But  the  court  permitted  the  filing  of  the  amendment, 
and  defendants  excepted. 
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Pending  a  motion  by  defendants  to  dissolve  the  injunction, 
the  plaintifi'  moved  that  the  same  be  continued  in  force  till 
the  further  order  of  the  court.  The  plaintiff's  motion  was 
sustained,  and  the  defendants  excepted. 

The  defendants  then  moved  to  dissolve  the  injunction,  for 
the  following  reasons: 

"1.  Because  the  plaintiff  is  not  entitled  to  the  relief  de- 
manded. 

''2.  Because  all  the  material  allegations  of  said  complaint 
are  successfully  controverted  and  denied  and  are  shown  to  be 
false  by  the  affidavits  filed  herewith,  marked  ^A.  B.  and  C 

^^  3.  Because  said  contract  set  out  in  the  complaint  is  ille- 
gal and  void. 

^'4.  Because  said  contract  does  not  give  to  the  defendant 
any  interest  in  the  fees  of  said  clerk's  office. 

"5.  Because  a  receiver  for  the  fees  of  a  public  office  can- 
not be  appointed  to  protect  a  private  interest  and  claim  of 
debt. 

"6.  Because  an  injunction  to  restrain  the  collection  of  the 
fees  of  a  public  office  by  the  lawful  incumbent  of  the  office 
cannot  be  sustained  to  protect  and  assist  in  the  collection 
of  an  individual  and  private  debt. 

"7.  Because  such  injunction  in  fact  restrains  a  public  offi- 
cer from  the  performance  of  the  duties  enjoined  upon  him 
by  law. 

"8.  Because  the  sustaining  of  said  injunction  and  the  ap- 
pointment of  a  receiver,  as  prayed  in  said  complaint,  would 
in  fact  amount  to  the  appointment  of  a  public  officer  to  a 
constitutional  and  elective  office. 

"  9.  Because  said  contract  and  complaint  do  not  show  the 
plaintiff  to  have  any  immediate  interest  in  said  fees." 

The  injuction  was  continued  in  force  till  the  further  or- 
der of  the  court,  and  Richard  D.  Slater,  Jr.,  was  appointed 
I  receiver  and  authorized  to  collect  said  fees.    From  the  or- 

der continuing  said  injunction  and  appointing  said  receiver, 
the  defendants  appeal,  assigning  as  error:  first,  permit- 
ting  plaintiff,  over  the  objection  of  defendants,  to  file  his 
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supplemental  complaint;  second,  overruling  defendants' mo- 
tion to  dissolve  the  injunction,  and  continuing  said  injunc- 
tion; third,  granting  plaintifi*'8  motion  for  the  appointment 
of  a  receiver,  and  appointing  said  receiver. 

Frazer,  J. — There  was  no  error  in  allowing  the  amend- 
ment to  the  complaint,  for  such  it  was,  though  it  is  mis- 
called a  supplemental  complaint.  It  contains  no  supple- 
mental matter.  A  party  has  a  right  hy  statute  to  amend 
his  complaint  before  answer.    2  G.  &  II.  117. 

The  contract  between  the  parties  does  not  show  an  at- 
tempt to  sell  an  office,  but  merely  the  appointment  of  a 
deputy  and  an  agreement  that  for  his  compensation  the  lat- 
ter shall  share  the  emoluments  of  the  office.  In  all  this 
there  is  nothing  in  contravention  of  public  policy,  as  is  sug- 
gested in  argument.  We  can  conceive  of  no  valid  objec- 
tion to  it.  The  question  has  received  the  attention  of  oth- 
er courts,  and,  so  far  as  we  know,  such  agreements  have  uni- 
formly received  their  santiou.  Becker  V.  TenEyck^  6  Paige 
Ch.  68;  Mott  v.  Rohbins,  1  Hill,  21. 

It  is  certainly  very  plain  that  the  case  made  by  the  com- 
plaint is  a  proper  one  for  an  injunction  and  a  receiver,  pend- 
ing the  cause,  unless,  as  it  is  argued,  such  interlocutory  ac- 
tion by  the  court  would  transfer  the  duties  of  the  office  of 
clerk  from  the  appellant,  orinterfere  with  his  exercise  of  them. 

The  collection  of  his  fees  is  not  a  duty  imposed  by  law. 
It  is  a  right  which  belongs  to  him  as  an  individual,  and  not 
an  official  duty  required  of  him.  The  plaintiff,  according 
to  the  facts  alleged,  has  also  the  same  right;  for  a  portion 
of  the  fees  are  also  his.  This  collecting  can  be  performed 
by  a  receiver,  without  in  any  manner  interfering  with  the 
discharge  by  the  appellant  of  all  the  official  duties  required 
of  him  by  law. 

Nor  do  we  think  that  the  injunction  should  have  been  dis- 
solved upon  the  affidavits.  The  appellant  did  not,  under 
oath,  deny  his  insolvency  or  his  intention  to  apply  the 
fees  of  the  office,  which  he  might  collect,  to  his  own  use. 
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So  mucli  of  the  complaint  essential  to  the  injunction  as  he 
did  deny  was  supported  by  other  aflBidavits.  As  the  case 
thus  appeared  upon  the  affidavits,  the  injunction  should  not, 
under  the  chancery  practice,  have  been  dissolved,  and  there 
is  nothing  in  the  code  which  changes  the  former  rule  upon 
that  subject. 

The  unimportant  questions  of  mere  practice  which  are 
made  cannot  affect  the  case,  and  need  not,  therefore,  be 
decided. 

Judgment  affirmed,  with  costs. 

J.  W.  Gordon,  J.  E.  McDonald^  A.  L.  JRoache,  E.  M.  Mc- 
Donald,  and  J.  W.  Nichol,  for  appellants. 

J.  Schwartz,  for  appellee. 


The  "White  Water  Valley  Railroad  Company  v.  Quick. 

Railboad. — Fenee$. — Where  a  railroad  passes  upon  an  embankment  erected 
in  the  bed  of  a  canal,  snch  embankment  mast  be  guarded  by  fences. 

APPEAL  from  the  Franklin  Common  Pleas. 

Kay,  J. — This  was  an  action  for  the  value  of  an  animal 
killed  within  the  grounds  of  the  appellee  and  at  a  point 
where  the  railroad,  after  passing  along  the  bank  of  the 
White  Water  Valley  Canal,  crosses  the  same  upon  an  em- 
bankment erected  in  the  bed  of  the  canal,  and  not  protected 
by  any  fence. 

In  a  recent  case  between  the  same  parties  we  have  held 
the  company  liable  for  the  failure  to  fence.  If  they  may 
obstruct  the  bed  of  the  canal  with  embankments,  such  em- 
bankments may  also  be  guarded  by  fences. 

Judgment  affirmed,  with  ten  per  cent,  damages  and  costs. 

G.  Holland  and  C  G.  Binkley,  for  appellant. 

S.  C.  Hanna,  F.  S.  Swift,  and  W.  G.  Quick,  for  appellee. 
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BowsEK  and  Others  v.  Rendell. 

Principal  and  Surety. — QhSurety. — Alteration  qf  Writing. — A  promissoTj 
note  payable  to  and  at  a  certain  bank  was  signed  bj  A.  and  B.,  the  former 
being  the  maker,  the  latter  his  surety,  and  delivered  by  A.,  for  a  Talnable 
consideration,  to  C,  who,  for  the  purpose  of  having  it  discounted  for  bis 
benefit  at  said  bank,  it  having  been  prepared  by  A.  and  B.  with  that  expec- 
tation, signed  the  note  as  maker,  without  the  knowledge  or  consent  of  B^ 
upon  the  requirement  of  the  officers  of  the  bank,  but  with  the  express 
agreement  with  said  officers  that  he  did  so  as  surety  or  guarantor  to  the 
bank  for  both  the  other  makers,  and  not  as  joint  surety  with  B.  After  ma- 
turity the  bank  sued  A.,  B.,  and  G.,upon  the  note ;  0.  was  "not  found;"  and 
judgment  was  rendered  against  A.  and  B^  by  default,  upon  their  failure  to 
appear.  C.  paid  the  bank  the  amount  of  the  judgment  under  a  promise  by 
the  bank  to  assign  it  to  him. 

Beldy  that  the  signing  by  C.  was  not  such  an  alteration  of  the  note  as  ren- 
dered  it  void  as  to  B. 

Beldy  also,  that  C.  was  not  a  co-surety  with  B. 

EeUf  also,  that  C.  was  entitled  to  execution  for  his  benefit  on  said  judgment 
against  A.  and  B.,  and,  A.  having  become  insolvent^  such  execution  was 
properly  levied  for  the  whole  amount  thereof  upon  the  property  of  B. 

APPEAL  from  the  Noble  Common  Pleas. 

Elliott,  C.  J. — This  was  a  suit  instituted  by  Rendell 
against  the  Merchants  National  Bank  of  Fort  Wayne,  Wil- 
liam C.  Childs,  Jacob  C.  Bowser,  Joseph  E.  Prentiss,  and 
Daniel  M.  Falls,  to  enjoin  the  collection  of  a  judgment  ren- 
dered by  the  Court  of  Common  Pleas  of  Noble  county,  in 
favor  of  the  Merchants'  National  Bank  of  Fort  Wayne, 
against  Childs  and  Eendell.  On  the  final  hearing,  the  court 
enjoined  the  collection  of  one-half  of  the  judgment.  From 
this  decree  the  defendants  Bowser,  Prentiss,  and  Falls,  who 
are  partners,  doing  business  in  the  name  of  "J.  C.  Bowser 
&  Co.,"  appeal. 

The  question  presented  here  is  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding  and  decree  of  the  court. 
The  facts,  so  far  as  it  is  necessary  to  state  them  for  the  pur- 
pose of  a  decision  of  the  question  involved,  are  these: — 

In  February,  1866,  Childs  was  indebted  to  J,  C.  Bow- 
ser &  Co.  in  the  sum  of  about  eight  hundred  dollars,  on 
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account,  and,  in  addition  thereto,  had  contracted  with  them 
for  machinery  not  then  delivered,  and,  at  the  time  named, 
presented  to  them  a  note  for  three  thousand  dollars,  payable 
to  and  at  the  Merchants' National  Bank  of  Fort  Wayne.  It 
was  signed  by  Childs  and  Rendell,  the  plaintiff.  The  note 
was  prepared  with  the  expectation  that  J.  C.  Bowser  i  Co. 
would  procure  it  to  be  discounted  by  the  bank.  They  took 
the  note  from  Childs  at  its  face,  and  credited  him  with  the 
amount  of  his  account,  and  applied  the  residue  on  the  con- 
tract for  machinery.  Bowser  &  Co.  presented  the  note  to 
the  bank  for  discount,  but  the  bank  refused  to  discount  it 
unless  they  would  also  sign  it.  They  signed  it,  according- 
ly, in  their  firm  name,  but  with  the  understanding  with  the 
officers  of  the  bank  that  they  did  so  as  sureties  or  guaran- 
tors to  the  bank  for  both  the  other  makers,  and  not  as  a 
joint  surety  with  Kendell.  It  was  then  discounted  by  the 
bank  for  the  benefit  of  Bowser  &  Co.  When  the  note  ma- 
tured it  was  not  paid,  but  was  renewed  by  another  note  for- 
the  same  amount,  signed  by  the  same  parties  and  with  the 
same  understanding.  Neither  Childs  nor  Rendell  was^ 
present  when  Bowser  &  Co.  signed  either  of  the  notes,  or 
when  they  were  discounted.  The  last  named  note  not  bet- 
ing paid  at  maturity,  the  bank  instituted  a  suit  on  it  in  the 
Noble  Common  Pleas  Court.  Process  was  duly  served  on- 
Childs  and  Rendell,  but  was  returned  "  not  found,"  as  to 
Bowser,  Prentiss,  and  Falls;  and  judgment  was  rendered 
against  Childs  and  Rendell  for  the  amount  of  the  note  and 
'accrued  interest.  Bowser  &  Co.  subsequently  paid  the  bank 
the  full  amount  of  the  judgment  and  interest,  under  a 
promise  by  the  bank  to  assign  the  judgment  to  them.  No 
written  assignment  of  it,  however,  was  ever  made«.  Childs 
was  the  principal  in  the  note ;  Rendell  was  only  his  surety. 
An  execution  was  subsequently  issued  on  the  judgment  for 
the  benefit  of  Bowser  &  Co.,  which  was  levied  on  the  prop- 
erty of  Rendell,  Childs  having  become  insolvent.  RendelL 
was  ignorant  of  the  fact  that  Bowser  &  Co.  had  signed  eith- 
VoL.  XXXI.— 9 
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er  of  the  notes  until  after  the  rendition  of  the  judgment 
against  him  and  Childs^  which  was  rendered  on  their  default 
to  appear  to  the  action. 

On  the  17th  of  August,  1866,  Childs  executed  to  Bowser 
&  Co.  a  mortgage  on  certain  personal  property,  to  secure 
the  payment  of  the  sum  of  $1,595.76,  for  which  they  held 
his  three  several  promissory  notes,  amounting  in  the  aggre- 
gate to  that  sum,  and  also  to  secure  the  payment  of  the 
note  on  which  the  judgment  against  Childs  and  Rendell  was 
rendered,  in  reference  to  which  the  mortgage  recites,  "And 
whereas  the  said  Bowser,  Falls,  and  Prentiss  are  the  indors- 
-ers  or  sureties  for  the  said  Childs  on  a  note  for  the  sum  of 
three  thousand  dollars,  dated  June  80th,  1866,.  payable  to 
the  Merchants'  National  Bank  of  Fort  Wayne,  sixty  days 
^fter  date  thereof,  executed  by  said  Childs  and  one  TVilliam 
Rendell  and  by  the  said  Bowser,  Prentiss,  and  Falls,  by  their 
firm  name  of  J.  C.  Bowser  &  Co.,"  &c. 

Under  the  foregoing  state  of  facts  the  court  found  that 
Bowser  &  Co.  were  joint  sureties  with  Rendell  for  Childs, 
on  the  note  on  which  the  judgment  was  rendered,  and  that, 
having  paid  the  judgment,  they  were  only  entitled  to  recov- 
er from  Rendell  one-half  the  amount  so  paid;  and  rendered 
.a  decree  perpetually  enjoining  the  collection  of  one-half  of 
the  amount  of  the  judgment  from  Rendell,  and  ordering  a 
new  execution  on  the  judgment  against  him  for  the  other 
moiety,  for  the  benefit  of  Bowser  &  Co.  The  decree  further 
provides  that  upon  the  payment  by  Rendell  of  one-half  of 
said  judgment  and  interest,  the  proceeds  of  the  chattel 
^mortgage  executed  to  Bowser  &  Co.  by  Childs  should  first 
be  applied  to  the  payment  of  the  three  promissory  notes 
named  therein,  amounting  to  $1,595.76,  and  the  residue,  if 
.any,  should  be  paid  equally  to  Rendell  and  Bowser  &  Co., 
.and  that  each  of  the  parties  should  pay  one-half  the  costs 
of  this  suit. 

It  is  insisted  on  the  part  of  Rendell,  the  appellee,  that  the 
.finding  and  decree  of  the  court  below  should  be  sustained 
on  twoof  •the.grounds  stated  in  the  complaint,  viz.: 
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Firstj  that  the  signature  of  Bowser  &  Co-  to  the  note,  as 
makers,  was  a  material  alteration  of  it,  and  that  as  it  was 
made  without  the  knowledge  or  consent  of  Rendell,  it  ren- 
dered the  note  void  as  to  him,  and  he  is  not,  therefore,  lia- 
ble to  pay  any  part  of  the  judgment  to  Bowser  &  Co. 

Second^  that  as  Bowser  &  Co.  were  liable  to  the  bank 
as  makers  of  the  note,  and  had  paid  the  amount  of  the 
judgment  to  the  bank,  it  was  thereby  satisfied  and  dis- 
charged; and  if  Rendell  is  liable  over  to  Bowser  &  Co.,  their 
remedy  is  by  an  original  action,  and  not  by  an  execution 
for  their  benefit,  on  the  judgment  in  favor  of  the  bank. 

These  propositions  will  be  examined  in  their  order. 

No  questibn  is  better  settled  than  that  a  material  altera- 
tion of  a  written  instrument  by  one  who  claims  the  benefit 
of  it,  made  without  the  consent  of  the  party  against  whom 
it  is  sought  to  be  enforced,  renders  it  void.  But  the  ques- 
tion here  is,  did  the  signature  of  Bowser  &  Co.  to  the  note, 
under  the  circumstances,  constitute  such  material  altera- 
tion? It  did  not  change  the  nature  of  the  obligation,  or 
otherwise  injuriously  aftect  the  liability  of  Rendell  upon  it. 
Without  their  signature  he  was  the  sole  surety  of  Childs 
and  liable  for  the  whole  debt.  If  by  adding  their  signa- 
ture Bowser  &  Co.  became  a  co-surety  with  Rendell,  ho 
would  be  benefitted  thereby,  as,  in  that  case,  they  would  be 
liable  to  him  for  contribution ;  and  if,  as  they  contend,  Bow- 
Bet*  &  Co.  signed  the  note,  not  as  a  co-surety  with  Rendell, 
but  as  the  surety  of  both  Childs  and  Rendell,  the  liability 
of  the  latter  would  be  the  same  with  as  without  their  sig- 
nature. 

Harper  v.  The  StaiCy  7  Blackf.  61,  was  a  suit  on  a  bond 
under  seal,  against  several  defendants,  two  of  whom, 
Robinson  and  Collins,  pleaded  non  est  factwuy  and  it  was 
shown  on  the  trial  that^  two  years  after  the  execution  of  the 
bond  by  them,  it  was  altered  by  inserting  the  names  of  the 
other  defendaster,  as  co-obligors  in  the  bond,  and  by  adding 
their  signatures  to  it,  without  the  assent  of  Robinson  and 
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Collins.  It  was  held,  that  the  bond  was  thereby  rendered 
void  as  to  them. 

That  decision,  however,  was  evidently  governed  by  the 
strict  rules  of  the  common  law  in  relation  to  deeds  and  oth- 
er sealed  instruments,  requiring  that  they  should  be  com- 
plete at  the  time  of  execution,  and  any  change  or  alteration 
of  them  afterwards  (even  in  an  immaterial  part,  according 
to  some  authorities)  rendered  them  void*  See  The  State  v. 
Polkey  7  Blackf.  27.  But  the  same  strictness  does  not 
apply  to  unsealed  instruments.  In  the  present  case,  Ren- 
dell testified  that  the  note  was  a  mere  printed  blank  when 
he  attached  his  signature  to  it,  and  that  he  signed  it  as  sure- 
ty for  the  accommodation  of  Childs.  The  signing  of  the 
note  in  blank,  and  the  delivery  of  it  to  Childs  in  that  con- 
dition, was  an  implied  authority  to  him  to  fill  it  up  as  ho 
might  desire.  Rendell  understood  that  the  note  was  to  be 
discounted  in  bank,  and  if  other  sureties  were  necessary  for 
that  purpose,  it  cannot  be  questioned  that  Childs  might 
have  procured  their  signatures  to  be  added,  without  render- 
ing it  void  as  to  Rendell.  Childs  delivered  the  note  to 
Bowser  &  Co.  for  a  valuable  consideration,  and  they  trans- 
ferred it  to  the  bank  for  their  own  benefit,  and  in  doing  so 
attached  their  signatures  to  it  as  makers.  If,  however,  they 
had  signed  it  on  the  back  as  guarantors  or  indorsers,  no  one 
would  contend  that  it  thereby  would  have  been  rendered  void 
as  to  Rendell ;  and  yet  the  effect  would  have  been  the  same  as 
to  him,  or,  at  any  rate,  it  would  not  have  bettered  his  con- 
dition. 

But  we  need  not  pursue  the  question  further.  The  note, 
as  to  Rendell,  has  passed  into  judgment.  The  suit  was  in- 
stituted on  it  against  all  the  makers  (including  Bowser  & 
Co.)  jointly.  Rendell  was  legally  notified  of  its  pendency. 
The  note- was*  valid  on  its  face,  and  if  ho  had  any  defense 
to»it,  then  was- the  proper  time  to  make  it;  but  he  failed  to 
appear,  and  suffered  judgment  to  be  rendered  against  him 
by  default^  and  it  is  now  too  late  to  present  the  defense. 
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He  cannot  be  permitted  to  go  behind  the  judgment  for  that 
purpose. 

But  the  question  remains,  does  the  evidence  sustain  the 
finding  that  Bowser  &  Co,  were  co-sureties  with  Eendell  ? 
'We  do  not  think  it  does.    As  between  the  makers  and  the 
payee,  the  relation  of  the  parties  is  fixed  by  the  note  itself. 
As  to  the  payee,  the  makers  are  all  principals,  and  equally 
liable.    But  the  rights  and  liabilities  of  the  makers  amongst 
themselves  depend  upon  the  contract  between  them,  or  up- 
on the  relation  each  may  sustain  to  the  other  and  to  the 
transaction.     Childs  being  the  principal  and  the  others  on- 
ly sureties,  he  is  primarily  liable  and  bound  to  refund  any 
payment  made  by  either  of  the  others.    But  the  question 
here  is,  as  to  the  relation  between  Rendell  and  Bowser  &  Co., 
all  of  whom  sustain  the  relation  of  sureties  to  Childs.    Sure- 
ties may  make  any  contract  they  please,  as  between  them- 
eelves.     One  surety  may  thus  be  exempt  from  all  liability  to 
contribute.     Such  a  contract  may  be  implied  from  the  na- 
ture of  the  transaction  and  such  extrinsic  facts  and  circum- 
stances as  tend  to  show  such  to  have  been  the  intention  of 
the  parties.    As,  if  one  surety  enters  into  the  original  con- 
ti'act  at  the  request  of  the  others,  there  might,  as  to  him,  be 
an  implied  waiver  of  the  right  to  contribution;  and  if  com- 
pelled to  pay  the  debt  he  could  recover  the  whole  amount 
from  the  other  sureties.    Such  an  agreement,  whether  ex- 
press or  implied,  may  be  shown  by  parol  evidence.    Lacy  v. 
Lofton,  26  Lid.  324;  ^Craythome  v.  Swinburne y  14  Vesey,160; 
Sisson  V.  Barrett,  6  Barb.  199;  S.  C,  2  Comst.  406;  Robison 
V.  Lyle,  10  Barb.  512. 

The  case  last  cited  is  very  similar  to  the  one  at  bar.  There 
the  note  was  given  for  money  loaned  by  the  payee.    K  ^^as 
joint  and  several  in  terms,  and  was  signed  by  five  person 
.as  makers;  the  last  of  whom,  who  was  tlie  defendant  in  the 
case,  added  the  word  "security"  to  his   signature.    It  ap- 
peared that  the  first  signer  was  the  principal,  all  the  others 
being  sureties.    The  second  one  paid  the  note,  and  sued  the 
last  one,  Lyle,  for  contribution,  and  recovered  in  the  lower 
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court,  and  Lyle  appealed.  It  was  shown  upon  the  trial 
that  the  defendant  made  the  application  to  the  payee  of  the 
note  for  the  loan,  and  brought  the  note  to  him  signed  by 
all  the  other  makers.  The  payee  required  him  to  add  his 
signature  as  a  condition  of  the  loan.  The  defendant  claimed 
that  he  signed  the  note  as  surety  for  all  the  other  makers, 
and,  for  the  purpose  of  showing  that  fact,  offered  on  the  trial 
to  prove  a  conversation  between  bimself  and  the  payee  at  the 
time  of  procuring  the  loan,  but  the  court  excluded  the  evi- 
dence. The  Supreme  Court  held  the  evidence  admissible^ 
and  reversed  the  judgment  because  of  its  exclusion.  In  the 
decision  of  the  question,  the  court  said,  in  reference  to  the 
evidence  excluded,  "It  was  a  part  of  the  transaction  which 
was  the  subject  of  inquiry.  It  was  important  to  ascertaiu 
what  was  in  fact  the  contract  between  the  defendant  and  the 
payee  of  the  note.  The  defendant's  signature  did  not  furnish 
evidence  suflScient  to  determine  that  question.  It  became 
necessary,  therefore,  to  have  recourse  to  extrinsic  evidence* 
That  evidence  must,  from  the  very  nature  of  the  case,  con- 
sist of  the  declarations  of  the  parties  at  the  time  of  the 
transaction.  The  negotiation  which  resulted  in  the  loan 
was  as  much  a  part  of  the  transaction  as  the  receiving  of 
the  money.  What  was  said  by  the  parties  was  pertinent 
evidence  for  the  purpose  of  showing  what  was  the  true 
character  of  the  defendant's  contract.  Such  declarations^ 
made  at  the  time  of  the  transaction,  and  expressive  of  its 
character,  motive,  or  object,  are  to  be  regarded,,  as  has  been 
well  said,  as  'verbal  acts,  indicating  a  present  purpose  and 
intention,' and  are  therefore  admitted  in  proof^  like  any 
other  material  facts.    They  are  parts  of  the  res  gesta:" 

In  the  case  before  us,  Bowser  &  Co.,  beings  the  holders  of 
the  note,  desired  it  discounted  in  bank  fortheir  own  benefit; 
the  bank  made  it  a  condition  to  its  discount  that  they  should^ 
add  their  signature  to  it  as  makers.  They  did  so^  to  pro- 
cure its  discount,  but  with  the  express  understanding  be- 
tween them  and  the  bank  that  they  signed  it  as  sureties  for 
both  the  other  makers,  and  not  as  co-sureties  with  Rendell 
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for  Childs.  This  understanding  was  entirely  consistent 
with  the  relation  then  existing  between  them  and  the  other 
makers  of  the  note.  As  owners  of  it,  both  Childs  and 
Rendell  were  liable  to  them  as  principals,  and  it  is  evident 
that  they  did  not  intend  to  change  that  relation,  by  adding 
their  signature  to  procure  it  discounted  for  their  own  ac- 
commodation, and  it  is  clear  from  the  evidence  that  they 
did  not  do  so.  But  it  is  claimed  by  the  appellee  that  the 
recital  in  the  chattel  mortgage  from  Childs  to  Bowser  &  Co. 
is  in  conflict  with  the  parol  evidence  on  this  point.  "We 
do  not  80  understand  it.  The  recital  was  made  by  Childs 
and  not  by  Bowser  &  Co.,  but  we  see  nothing  in  it  incon- 
sistent with  the  other  evidence  and  facts  in  the  case. 

We  conclude,  therefore,  that  the  evidence  does  not  sus- 
tain the  finding  of  the  court. 

The  only  remaining  question  is,  are  Bowser  &  Co.  enti- 
tled to  an  execution  on  the  judgment  against  Childs  and 
Eendell,  for  their  benefit?  This  question  is  settled  in  the 
affirmative  by  section  676  of  the  code  (2  G.  &  H.  309), 
which  provides  that  when  "  any  person  being  a  surety  in 
any  undertaking  whatever,  has  been  or  shall  be  compelled 
to  pay  any  judgment  or  any  part  thereof,  or  shall  make  any 
payment  which  is  applied  upon  such  judgment  by  reason 
of  such  suretyship,"  the  judgment  shall  remain  in  force  for 
the  use  of  the  person  making  such  payment;  and  after  the 
plaintifl'  is  paid,  so  much  of  the  judgment  as  remains  un- 
satisfied may  be  prosecuted  tt)  execution  for  his  use. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  and  further  proceedings,  not  incon- 
sistent with  this  opinion. 

W.  S.  Coombs  and  W.  H.  H.  Miller^  for  appellants.  > 

A.  Ellison  and  F.  Prickett,  for  appellee. 
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CoNTKACT. — Mental  Capacity. — Mere  dullness  of  intellect,  from  whatever  cause, 
does  not  amount  to  incapacity  to  contract. 

Saics. — Intoxication. — ^Where  a  party  to  a  contract  is  voluntarily  intoxicated 
at  the  time  of  making  it,  to  the  extent  only  that  he  docs  not  clearly  under- 
stand the  business,  this  does  not  render  his  contract  void  or  voidable  vrhero 
no  advantage  is  gained  by  dealing  with  him. 

Same. — Consideration. — It  is  a  sufficient  consideration  for  a  promissory  note 
that  the  payee,  to  procure  its  execution  by  the  maker,  surrenders  a  valid 
and  subsisting  demand  for  a  like  amount  against  a  third  person. 

Saue. — Failure  of  Consideration. — A.  being  indebted  to  B.  and  G.  to  A.  in  a 
certain  like  amount  and  D.  being  indebted  in  a  like  sum  to  G.  on  account 
of  certain  land  conveyed  by  C.  to  D.  by  deed  with  covenants,  by  the  agree- 
ment of  all  the  parties  D.  gave  his  note  to  B.  for  such  sum,  B.  released  A., 
and  A.  released  G. 

ffeldj  in  a  suit  on  the  note  by  the  payee  against  the  maker,  that,  where  there 
was  no  express  agreement  by  the  payee  before  or  at  the  time  of  the  mak- 
ing of  the  note  that  it  should  not  be  collected  if  the  title  to  the  land  should 
fail,  such  failure  of  title  could  not  prevent  the  payee  from  recovering  on 
the  note. 

APPEAL  from  the  Warren  Common  Pleas. 

Frazer,  J. — This  was  a  suit  upon  a  promissory  note. 

There  was  an  answer  in  five  paragraphs.  A  demurrer 
was  sustained  to  the  second,  third,  and  fifth  of  these,  and 
error  is  assigned  thereon.  The  third  is  however  abandoned 
here,  very  properly. 

The  second  paragraph  of  the  answer  alleged,  that  the 
note  was  procured  by  unlawfCil  means,  to  wit,  that  the  de- 
fendant cannot  write  or  read  writing;  that  when  he  signed 
the  note  he  was  under  restraint  and  duress,  in  that  he  was 
somewhat  under  the  influence  of  liquor  and  not  very  clear 
in  his  knowledge  of  the  transaction,  was  told  by  persons 
that  it  was  necessary  that  he  should  execute  the  note  in 
order  to  save  his  land  from  forfeiture,  that  the  plaintiff 
with  one  Julian  procured  him  to  sign  the  note  when  his 
mind  was  not  fit  for  business,  being  under  the  influence  of 
liquor;  and  that  he  was  coaxed  to  one  side  and  induced  to  sign 
the  note  by  undue  influence  and  unlawful  persuasions  (not 
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specified);  wherefore  the  consideration  of  the  note  has 
failed. 

This  paragraph,  it  is  urged,  was  good.  Wc  cannot  reach 
that  conclasion.  It  presents  a  very  singular  and  novel  idea  of 
what  is  necessary  to  constitute  either  duress  or  a  failure  of 
consideration,  both  of  which  defenses  the  pleader  has  seemed 
to  think  it  embraced.  It  cannot  be  necessary  to  speak  of 
it  in  either  light;  for  it  seems  to  be  destitute  of  about  every 
clement  necessary  to  make  it  either  the  one  or  the  other* 
It  is  presented  here  as  sufficiently  showing  fraud  in  procur- 
ing the  execution  of  the  note.  But  it  is  also  a  failure  in  that 
^o  false  representations  seem  to  have  been  made;  it  does 
not  appear  by  the  averments  that  the  consideration  was  not 
ample  and  honest;  in  short,  nothing  appears  to  show  that  the 
defendant  would  be  wronged  by  being  compelled  to  pay  the 
note.  He  was  intoxicated  and  did  not  clearly  understand 
the  transaction,  but  it  is  not  alleged  that  it  was  not,  never- 
theless, a  proper  transaction.  No  facts  are  alleged  showing 
fraud  or  undue  influence.  His  intoxication  seems  to  have 
been  voluntary,  and  to  have  gone  to  the  extent  only  that 
he  did  not  clearly  understand  the  business.  That  is  not 
enough,  however,  to  render  his  contract  void  or  voidable, 
in  the  absence  of  any  advantage  having  been  gained  by 
dealing  with  him.  Mere  dullness  of  intellect,  from  what- 
ever cause,  does  not  amount  to  incapacity  to  contract. 

The  fifth  paragraph  of  the  answer  is  no  better  than  the 
second,  which  it  greatly  resembles,  and,  indeed,  in  its  substan- 
tial averments,  differs  from  only  in  alleging  that  the  rep- 
resentation that  the  defendant  would  lose  his  land  if  he  did 
not  execute  the  note  was  false.  It  does  not  appear  by  the 
paragraph,  however,  that  he  had  any  land  to  be  put  in  peril. 
It  cannot  be  useful  to  discuss  it  further. 

The  material  issue  was  formed  on  the  fourth  paragraph 
of  the  answer,  by  a  denial  thereof  That  paragraph  averred 
(when  stripped  of  its  useless  verbiage),  that  one  Julian 
owed  the  plaintiff  the  amount  of  the  note  sued  on,  and  one 
Mitcham  owed  Julian  alike  sum;  that  Mitcham  sold  and 
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conveyed  to  the  defendant^  by  dec^i  with  covenants,  a  tract 
of  land,  to  a  part  of  which  it  turned  out  that  he  had  no 
title,  for  which  the  defendant  executed  the  note  directly  to 
the  plaintiff'  by  agreement  of  all  parties,  thus  satisfying  the 
claim  of  Julian  upon  Mitcham,  and  the  plaintiff  upon  Jul- 
ian; it  being  at  the  time  agreed  by  all  parties  that  if  the 
title  to  the  land  failed  in  part,  then  the  defendant  should 
not  pay  to  the  extent  of  the  value  of  the  title  which  n^ight 
prove  to  be  bad,  which  was  the  whole  of  it  save  about  two 
hundred  and  fifty  dollars  worth,  which  sum  had  been  paid 
in  hand  to  Mitcham  when  the  deed  of  conveyance  was  made; 
and  that  the  defendant  had  been  evicted. 

This  issue  was  found  for  the  plaintiff;  and,  over  a  motion 
for  a  new  trial,  judgment  was  rendered. 

The  action  of  the  court  below  in  overruling  the  motion 
for  a  new  trial  is  presented  for  review  upon  two  grounds: 
first,  that  the  court  erred  in  giving  and  refusing  instruc- 
tions; and  second,  upon  the  evidence.  Upon  the  latter 
point  it  is  enough  to  say  that  the  evidence  was  conflicting 
and  wo  cannot,  therefore,  interfere. 

The  following  instruction  was  asked  by  the  defendant, 
and  refused:  "If  the  jury  believe  from  the  evidence  that 
the  plaintiff  had  knowledge  before  the  note  was  given  for 
what  it  was  given,  and  that  the  consideration  was  for  land; 
and  if  they  believe  that  Julian,  Mitcham,  the  plaintiff',  and 
the  defendant  entered  into  an  agreement  that  tho  de- 
fendant should  make  his  note  directly  to  Julian,  although 
the  land  came  from  Mitcham  to  the  defendant,  because 
there  was  an  indebtedness  from  Mitcham  to  Julian  and 
from  Julian  to  tho  plaintiff*;  and  if  they  believe  that  the 
title  of  the  land  failed  afterwards,  and  the  defendant  was 
evicted;  then  the  consideration  of  the  note  has  failed,  and 
the  plaintiff'  cannot  recover  on  the  note  now  in  suit,  and 
the  jury  must  find  for  the  defendant." 

But  the  court  did  instruct  as  follows:  "It  is  admitted 
that  one  Julian  was  indebted  to  the  plaintiff;  that  one 
Mitcham  was  indebted  to  Julian ;  and  the  defendant  was  in- 
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debted  to  Mitcham  on  account  of  the  purchase  of  certain 
land;  and  it  was  agreed  that  the  defendant  should  give  his 
note  to  the  plaintiff',  and  that  the  plaintiff  should  release 
Julian,  and  that  Julian  should  release  Mitcham.  These 
facts  being  admitted,  you  should  find  for  the  plaintiff',  un- 
less you  should  find  that  Ritenour  (the  plaintiff)  expressly 
agreed  at  the  time  or  before  the  making  of  the  note  that  it 
should  not  be  collected  if  the  title  to  the  land  failed.  The 
mere  fact  that  the  title  failed  is  not  sufficient  to  prevent  the 
plaintift'^s  recovery." 

There  was  reason  enough  for  refusing  the  defendant's  in- 
struction in  the  fact  that  it  was  not  applicable  to  cither  the 
issues  or  the  evidence.  There  was  neither  averment  nor 
evidence  that  the  note  was  given  by  the  defendant  to  Jul- 
ian. On  the  contrary,  it  was  alleged  by  the  complaint,  and 
admitted  by  the  answer,  and  so  appeared  by  the  note  itself, 
that  it  was  given  to  Eitenour,  the  plaintiff*.  But  if  in  this 
respect  the  instruction  had  been  accurate,  it  would  still  have 
been  liable  to  the  objection  that  it  did  not  correctly  state 
the  law.  It  loses  sight  of  an  important  element  of  the 
case,  to  wit,  that  the  plaintiff  had  surrendered  a  valid  and 
subsisting  demand  against  Julian,  which  was  of  itself  a  suf- 
ficient consideration  for  the  note.  Millard  v.  Porter^  18 
Ind.  503. 

The  only  objection  made  to  the  instruction  given  by  the 
court  is,  that  it  gives  the  law  as  it  was  expressly  decided  by 
this  court  in  the  case  of  Millard  v.  Porter^  supra.  What  we 
have  said  concerning  the  instruction  asked  by  the  defend- 
ant, we  think,  sufficiently  meets  that  objection.  Authori- 
ties might  be  cited  almost  without  limit  in  accord  with  3Iil- 
lard  V.  Porter^  and  the  books  will  be  searched  in  vain  for 
anything  in  conflict  with  it.  It  rests  upon  n  principle  of 
the  law  of  contracts  which  is  elementarj- ,  entering  into  the 
very  definition  of  consideration. 

Judgment  affirmed,  with  costs. 

B,  F.  Gregory  and  J.  Harper^  for  appellant. 

J".  McCabe  and  J.  M.  Thompsoriy  for  appellee. 
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Practice. — Supreme  Court. — Preponderance  of  Evidence. — Where  the  Supreme 
Court  finds  evidence  to  support  the  finding,  it  will  not  go  beyond  this  to 
determine  the  .preponderance  of  the  eyidence. 

Sale. — Fraud. — Agent. — On  a  sale  of  goods  it  was  agreed  that  the  buyer 
should  give  to  the  seller,  iu  payment,  upon  delivery  of  the  goods,  notes  of 
solvent  persons.  A  certain  note  so  given  was  not  such  as  the  contract  thus 
called  for,  r4nd  the  buyer  knowing  this,  fraudulently  deceived  the  seller's 
agent  to  whom  he  delivered  the  note,  knowing  him  to  be  such  agent  and 
knowing  that  the  proceeds  of  the  sale  were  to  go  to,  and  become  the  prop- 
erty of,  the  agent,  who,  on  discovering  the  deceit,  offered  to  return  the  note 
to  the  buyer  and  demanded  of  him  other  good  notes.  There  being  evidence 
of  these  facts  in  a  suit  by  the  seller  against  the  buyer,  the  plaintiff  bring- 
ing the  note  into  court  and  offering  to  return  it  to  the  defendant;  there  was 
a  finding  for  the  plaintiff  in  a  certain  sum,  and  that  the  defendant  be  en- 
titled to  withdraw  the  note  from  the  files  of  the  court  and  hold  it  as  bis 
own. 

IIcUl,  that  the  finding  was  correct. 

APPEAL  from  the  Jackson  Common  Pleas. 

The  appellee  filed  his  complaint,  consisting  of  two  para- 
graphs, against  the  appellant. 

The  first  paragraph  is  an  ordinary  statutory  count  for 
goods  sold  and  delivered,  with  a  bill  of  particulars. 

The  second  paragraph  is,  substantially,  as  follows:  *'That 
on  the  8th  day  of  January,  1867,  plaintift',  at  defendant's 
request,  sold  and  delivered  to  him  all  his  saloon  liquors,  bot- 
tles, casks,  &c.,  then  on  hand,  and  of  the  value  of  $806.45; 
for  which  defendant  agreed  to  let  plaintifl:'  have,  in  pay- 
ment, notes  of  good,  solvent  parties  of  Salem,  Indiana,  pay- 
able on  the  1st  day  of  March,  1867,  which  plaintifl:'  agreed 
to  accept;  that  in  pursuance  of  said  contract,  defendant 
took  possession  of  said  property,  and  in  a  few  days  thereafter 
delivered  to  plaintiff's  father,  who  was  authorized  by  plaint- 
iff to  act  for  him  in  the  premises,  a  note  for  §675,  on  one 
E.  H.  Logan,  whom  defendant  falsely  and  fraudulently  rep- 
resented to  be  perfectly  solvent,  and  worth  in  real  estate  not 
less  than  ten  thousand  dollars,  in  part  payment  for  said 
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property ;  that  neither  plain tift'  nor  his  father  knew  anything 
about  the  pecuniary  circumstances  of  said  Logan,  but  wholly 
relied  upon  defendant's  said  false  and  fraudulent  representa- 
tions; that  previous  to  that  time  plaintiff  had  authorized 
his  father,  "William  D.  Blythe,  to  receive  from  defendant  the 
notes  by  him  to  be  given  to  plaintiff,  as  agent  for  said  plaint- 
iff, and  then  to  apply  any  notes  so  received  in  payment  'pro 
ianto  of  the  indebtedness  of  said  plaintiff  to  said  William 
D.  Blythe;  that  plaintiff *s  said  father  received  the  said  note 
from  the  defendant  in  payment  in  part  of  the  plaintiflf's  in- 
debtedness to  his  father;  that,  in  truth  and  in  fact,  said  Lo- 
gan was  not  and  is  not  solvent;  that  he  has  not  and  had 
not,  at  that  time,  any  real  estate;  that, on  the  contrary,  the 
said  Logan  was  and  is  wholly  insolvent,  and  has  no  proper- 
ty of  any  kind  out  of  which  plaintiff  can  or  could  make 
his  money;  that  plaintiff's  father,  as  agent  aforesaid,  before 
the  commencement  of  this  suit,  on  learning  that  said  Logan 
was  insolvent  as  aforesaid,  tendered  said  note  back  to  defend- 
ant, who  refused  to  accept  the  same;  that  plaintiff's  father 
then  returned  said  note  to  plaintiff  and  refused  to  apply  the 
same  on  plaintifi''s  indebtedness' to  him;  that  defendant,  at 
the  time  he  made  said  representations  of  the  solvency  of 
said  Logan,  knew  that  the  same  were  false  in  every  partic- 
ular, but  designing  to  cheat  and  defraud  plaintiff  out  of  his 
said  property,  made  said  false  and  fraudulent  representa- 
tions; that  plaintiff  now  brings  into  couii;  said  note,  and 
offers  to  surrender  it  up  to  defendant ;  that  said  defendant 
has  refused  to  let  plaintiff  have  any  other  notes,  although 
often  requested  so  to  do." 

The  appellant  filed  his  answer,as  follows:  A  general  de- 
nial, together  with  an  agreement  entered  of  record,  "that 
both  parties  may  give  in  evidence  all  mattera  that  could  be 
given  in  evidence  iinder  any  proper  plea  that  might  be 
pleaded  herein." 

The  cause  was  submitted  to  the  court  for  trial,  and  there 
was  a  finding  for  the  appellee  for  the  sum  of  $707.62^;  and 
that  the  appellant  should  be  entitled  to  the  possession  and 
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owucrehip  of  the  uote  iu  the  complaint  mentioned,  and  be 
entitled  to  withdraw  the  same  from  the  files  of  this  canse 
and  to  have  and  hold  the  same  as  his  own. 

The  appellant  moved  for  a  new  trial,  and  the  motion  was 
overruled. 

Kay,  J. — We  are  asked  to  reverse  this  case  upon  the  evi- 
dence. 

There  was  proof  that  the  appellant  was  to  give  in  pay- 
ment "notes  of  good,  solvent  parties  of  Salem,  Indiana;- 
notes  that  could  be  cashed  at  Salem  at  any  time." 

These  notes,  by  a  reasonable  construction  of  the  cont  -act, 
were  to  be  delivered  on  the  delivery  of  the  saloon  to  the 
appellant.  Certain  notes  were  delivered,  and  there  was  ev- 
idence from  which  the  court  could  find  that  they  were  not 
such  notes  as  the  contract  called  for,  and  that  the  appellant 
knew  this  fact  and  fraudulantly  deceived  William  11.  Blythe, 
who  was  acting  for  his  son  in  the  sale  of  the  saloon,  and 
that  new  notes  were  demanded  before  suit  was  brought. 

The  plaintiff's  agent  below  stated,  that  "when  I  saw  the 
way  it  was  assigned,  I  told  Kinney  I  wanted  him  to  take  it 
back  and  give  me  good  paper."  This  was  sufiicient.  The 
appellant  knew  that  the  proceeds  of  the  sale  were  to  go  to 
him,  and  that  he  was  acting  as  agent  for  his  son  in  the  trade. 

All  this  is  denied,  but  we  find  evidence  which  will  sup- 
port the  finding,  and  we  cannot  go  beyond  this  to  deter- 
mine the  preponderance  of  the  evidence. 

No  other  questions  are  discussed  for  the  appellant. 

Judgment  affirmed,  with  costs. 

J.  B.  Brown,  for  appellant. 

W.  K.  Marshall,  J.  M.  Bills,  and  W.  A.  Sipe,  for  appellee. 
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Railroad. — Negligence, — PlecuUng, — Where  the  owner  of  a  quantity  of  cord- 
wood  deposits  the  same  at  a  certain  place  near  a  railroad  track,  in  accord- 
ance with  the  direction  of  an  agent  of  the  railroad  company  and  under  an 
agreement  with  such  agent  by  which  it  is  to  become  the  property  of  the 
railroad  company  when  measured  and  paid  for  by  the  company,  but  until 
60  measured  and  paid  for  to  remain  the  property  of  such  owner,  and  while 
so  remaining  his  property  it  is  consumed  by  fire  originating  from  a  locomo- 
tive engine  in  the  use  of  the  company  and  caused  by  the  negligence  of  the 
employees  of  the  company,  and  these  fb.cts  are  averred  in  the  complaint  in  a 
suit  by  such  owner  against  the  company  to  recover  the  value  of  the  wood; 
it  is  not  necessary  to  allege  also  the  destruction  of  the  wood  without  the 
fault  or  negligence  of  the  plaintiff. 

Sake. — Burden  qf  Proqf. — It  is  the  duty  of  a  railroad  company  to  use  ma- 
chinery properly  constructed  with  a  view  to  prevent  fire  from  being  com- 
municated to  property  lawfully  placed  by  the  owner  thereof  near  the  rail- 
road track,  and  the  engines  should  be  operated  with  care  and  skill  to  the  same 
end.  If  fire  is  communicated  to  such  property  from  an  engine  by  reason 
of  a  failure  to  use  proper  preventives,  or  by  the  carelessness  of  employees, 
the  company  is  liable  for  the  consequences;  but  negligence  in  cither  respect 
should  not  be  inferred  without  proof,  the  burden  of  which  rests  on  the  par- 
ty alleging  it. 

Same. —  Watchman, — The  railroad  company  is  not  bound  to  provide  a  watch- 
man to  protect  property  so  placed  by  the  owner,  at  his  own  instance,  with- 
out any  contract  with  the  company,  in  danger  of  taking  fire  by  unavoid- 
able accident  from  the  engines  used  by  the  company. 

APPEAL  from  the  Decatur  Circuit  Court. 

Elliott,  C.  J. — Paramore,  the  plaintiff  below,  recovered 
a  judgment  against  the  raih^oad  company,  from  which  the 
latter  appeals. 

It  appears  from  the  record  that  the  recovery  was  had  up- 
on either  the  second  or  third  paragraph  of  the  complaint. 
Demurrers  to  these  paragraphs  were  overruled;  and  this 
ruling  presents  the  first  question  in  the  case.  The  aver- 
ments are  substantially  the  same  in  each.  We  state  the 
facts  as  they  are  presented  by  the  third  paragraph.  It  al- 
leges, that  the  railroad  company,  by  its  agent,  contracted 
and  agreed  with  the  plaintiff  that  if  he  would  deliver  on 
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the  line  of  the  company's  railroad  track,  at  or  near  the 
town  of  New  Point,  in  the  county  of  Decatur,  and  at  such 
places  as  were  indicated  by  such  agent,  a  quantity  of  cord- 
wood  for  the  use  of  the  company,  that  the  latter  would,  at 
reasonable  times,  and  at  least  once  a  month,  measure  and 
pay  for  the  same  a  fair  cash  price;  that  in  pursuance  of  said 
contract,  and  in  accordance  with  the  instructions  of  said 
agent,  the  plaintiff  did,  in  September,  1865,  deliver  as  di- 
rected, one  hundred  and  twenty  cords  of  wood,  of  the  value 
of  five  hundred  dollars,  of  which  the  defendant  had  notice. 
Yet  the  defendant  failed  and  refused  to  measure  sjud  wood, 
for  a  long  time,  to  wit,  for  more  than  one  month;  and  that 
before  the  same  was  measured,  it  was  totally  burned  up  and 
destroyed  by  fire,  originating  from  a  locomotive  engine  of 
the  defendant,  and  caused  by  the  fault,  carelessness,  and 
negligence  of  the  employees  of  the  defendant,  &c. 

The  first  paragraph  is  on  contract  for  wood  sold  and  de- 
livered to  the  railroad  company.  The  second  and  third  are 
treated  by  counsel  of  both  parties,  in  this  court,  as  para- 
graphs in  tort^  resting  on  the  allegation  that  the  agents  and 
employees  of  the  railroad  company,  in  charge  of  the  loco- 
motive, by  carelessness  and  negligence  in  running  the  same, 
set  fire  to  and  thereby  destroyed  the  plaintiff's  wood;  and 
the  objection  nrged  to  their  sufficiency  is,  that  it  is  not 
averred  that  the  wood  was  destroyed  without  the  fault  or 
negligence  of  the  plaintiff.  A  contract  between  the  parties 
in  reference  to  the  wood,  and  its  delivery  on  the  line  of  the 
railroad  under  the  direction  of  the  defendant's  agent^  are 
clearly  alleged,  as  well  as  the  failure  of  the  defendant  to 
measure  and  pay  for  the  wood  within  the  time  limited,  and 
no  substantial  objection  to  them  as  paragraphs  on  contract 
is  apparent.  But  assuming  that  it  may  be  inferred  that, 
under  the  alleged  agreement,  the  wood  remained  the  prop- 
erty of  the  plaintiff  until  it  was  measured  and  paid  for,  and 
before  that  waa  done  it  was  destroyed  by  fire  caused  by  the 
carelessness  and  negligence  of  the  servants  and  employees 
of  the  railroad  company  in  running  its  locomotive  ou  the 


MAT  TERM,  1869.  145 

The  IndianapoliB  and  Cincinnati  Railroad  Company  v.  Paramore. 

■  ■  ■  ■  I  n 

track  of  its  road,  we  think  the  averments  are  sufficient  to 
exclude  the  idea  that  any  negligence  on  the  part  of  the 
plaintifi'  contributed  to  the  result.  It  cannot  be  inferred 
from  the  facts  alleged  that  the  plaintiff  was  in  any  wise  an 
actor  in  the  matter  of  the  fire.  It  is  averred,  that  he  depos- 
ited the  wood  on  the  line  of  the  railroad  under,  the-  direc- 
tion of  the  defendant's  agent.  .He  had  no  connection  with, 
or  charge  over,  the  locomotive  from  which  it  is  alleged  the 
fire  originated.  The  injury  was  not  to  him  personally,  but 
to  his  inanimate  property,  and,  for  aught  that  appears,  in 
his  absence;  and  it  is  averred,  that  the  injury  was  caused  by 
the  negligence  and  carelessness  of  the  defendant's  servants 
and  employees.  It  is  very  dissimilar  to  a  case  where  the 
action  is  broight  for  a  personal  injury  to  a  passenger  on  a 
train,  or  to  one,  not  a  passenger,  who  is  struck  or  run  over  * 
by  a  passing  train,  in  which  the  plaintiff,  is  necessarily  pres- 
ent and  an  actor,  and  where  his  own  negligence  may  readily 
contribute  to  the  injury. 

The  cause  was  tried  by  a  jury.  After  the  verdict  for  the 
plaintiff  was  returned,  the  railroad  company  filed  a  motion 
in  writing  for  a  new  trial,  which  the  court  overruled.  One 
of  the  reasons  urged  for  a  new  trial  was,  that  the  verdict  of 
the  jury  was  contrary  to  the  evidence. 

Overruling  the  motion  for  a  new  trial  is  assigned  4br 
error. 

The  evidence  is  before  us,  from  which  it  appears  that*the 
railroad  company  had  a  wood-shed  at  New  Point  one  hun- 
dred feet  long,  on  the  north  side  of  the  track,  and  on  the- 
north  of  the  shed  an  open  space  used  as  a  wood-yard,  on 
which  was  ricked,  in  the  fall  of  1865,  about  one  thousand 
cords  of  wood,  part  of  which  belonged  to  the  company,jmi 
the  residue  to  several  other  persons.    The  ricks  extended 
to  near  the  shed,  leaving  a  wagon  way  between  the  wood 
and  shed.    Paramore,  the  plaintifi*  below,  in  the  fall  of  1865,. 
(finishing  it  sometime  in  llfovember)  hauled  and  ricked  up  * 
in  said  wood-yard  one  hundred  and  three  cords  of  wood,. 
Voiu  XXXI,— 10 
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which  he  intended  for  the  raih^oad  company,  but  had  no 
contract  with  it  for  the  sale  of  the  wood.  A  number  of 
persons,  including  the  plaintiff,  had  frequently  hauled  and 
ricked  wood  there,  and  when  the  company  needed  it  for 
use  the  amount  desired  was  measured  and  paid  for;  but 
until  that  was  done  it  remained  the  property  of  those  who 
furnished  it.  The  plaintiff's  wood  in  controversy  was  de- 
posited there  in  the  same  manner,  and  had  not  been  meas- 
ured, received,  or  paid  for  by  the  company,  when,  on  the 
-€th  of  January,  1866,  the  wood-shed  accidentally  caught 
ifire  and  burned  down.  The  fire  was  communicated  from 
the  shed  to  the  wood,  the  greater  part  of  which,  including 
.all  the  plaintiff's,  except  about  fifteen  cords,  was  burned  up. 
The  plaintiff  himself  testified,  that  he  had  no  contract  with 
the  conipany  under  which  the  wood  was  deliverd;  that  he 
had  been  putting  out  wood  ever  since  the  road  was  built, 
and  never  had  a  contiTict  with  the  company.  And  the  jury 
found  specially,  that  the  wood  was  the  property  of  the 
plaintiff,  Paramore,  when  it  was  burned  up.  So  that  the 
^recovery  must  be  sustained,  if  at  all,  on  the  ground  that 
'the  fire  was  caused  and  communicated  to  the  wood  by  the 
•carelessness  and  negligence  of  the  company's  servants  and 
employees. 

The  evidence  does  not  show  how  the  fire  originated.    A 
•  quantity  of  dry  wood  had  been  sawed  and  piled  up  at  the 
:south  side  of  the  shed,  close  to  the  track,  for  the  use  of 
passing  trains.    The  fire  was  first  discovered  in  this  pile  of 
wood,  which  was  then  burning  rapidly,  but  it  communicated 
^immediately  afterwards  to  the  shed,  which  was  of  light,dry 
material.    The  day  was  dry  and  windy,  and  the  flames 
spread  with  great  rapidity,  and  in  a  very  short  space  of  time 
the  whole  shed  presented  a  sheet  of  flame,  which  it  was 
impossible  to  arrest.     The  agent  of  the  company,  whose 
office  was  but  a  short  distance  from  the  wood-shed,  gath- 
ered together  fifty  or  sixty  hands,  as  soon  as  possible  after 
the  fire  was  discovered,  who  used  every  possible  effort  to 
:  save  I  the  wood,  but  the  greater  part  of  it  was  burned. 
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It  might,  perhaps,  be  inferred  that  the  fire  originated,  in 
some  way,  from  a  locomotive ;  but  the  only  evidence  from 
which  Buch  an  inference  can  be  drawn  is,  that  two  trains, 
one  a  passenger  and  the  other  a  freight  train,  had  passed 
that  point  but  a  short  time  before  the  fire  was  discovered. 
But  if  it  is  inferred  the  fire  thus  originated,  still  there  is  not 
a  particle  of  evidence  to  show  that  it  was  caused  by  any 
defect  or  imperfection  of  the  machinery,  or  by  any  want  of 
care  or  prudence  on  the  part  of  those  having  charge  of  the 
trains,  unless  such  negligence  is  to  be  inferred,  jnima  fade^ 
from  the  fact  of  the  fire,  thus  throwing  on  the  defendant 
the  burden  of  disproving  negligence,  without  any  affirma- 
tive evidence  to  establish  its  existence.  The  American 
cases,  except  in  those  states  where  it  is  regulated  by  statute, 
seem  generally  to  concur  in  holding,  that  no  such  inference 
can  arise  from  the  fact  alone  that  a  fire  is  thus  pro- 
duced. See  Kedf.  Railw.  §  125,5,  and  cases  there  cited ;  Ter-^ 
ry  V.  The  K  Y.  C.  B.  B.  Co.,  22  Barb.  574;  Bood  v.  N.  Y. 
^  Erie  B.  B,  Co.,  18  Barb.  80;  Field  v.  N.  Y.  C.  B.  B.  Co., 
32  K  T.  839. 

The  use  of  such  engines  in  operating  railways  is  authoiv 
ized  by  law,  and  why  should  the  presumption  of  negligence 
arise  from  the  fact  of  fire  being  communicated  by  them? 
It  will  scarcely  be  denied  that  they  are  liable,  unavoidably, 
to  communicate  fire,  especially  during  very  diy  periods,  to 
combustible  matter  near  the  track;  and  we  see  no  reason 
why  the  mere  fact  that  a  fire  is  thus  caused  should  raise  the 
presumption  of  negligence.  It  is  undoubtedly  the  duty  of 
railroad  companies  to  use  machinery  that  is  properly  con- 
structed with  a  view  to  prevent  fire  from  being  thus  com- 
municated, and  the  engines  should  be  operated  with  care 
and  skill  to  the  same  end.  And  if  fire  is  communicated 
by  an  engine,  caused  by  a  failure  to  use  proper  prevent- 
ives,  or  by  the  carelessness  of  employees,  the  company  is 
liable  for  the  consequences;  but  as  negligence,  in  either  re- 
spect, involves  a  wrong,  it  should  not  be  inferred  without 
proof,  the  burden  of  which  rests  uj)on  the  party  alleging  it. 
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It  is  however  insisted  ou  the  part  of  the  appellee,  that  it 
was  the  duty  of  the  railroad  company,  under  the  circum- 
stances, to  have  kept  a  guard,  or  watchman,  constantly  sta- 
tioned at  the  wood-shed  to  guard  against  accidents  by  fire; 
and  that  a  failure  to  do  so  was  such  culpable  negligence  as 
to  render  the  company  liable.  It  appears  from  the  evidence 
that  the  fall  and  forepart  of  the  winter  of  1865  was  an  un- 
usually dry  season,  and  that,  in  some  way,  fire  was  commu- 
nicated to  the  roof  of  the  wood-shed,  ou  at  least  two  occa- 
sions, but  was  extinguished  without  injury,  and  the  compa- 
ny thereafter  kept  a  watchman  stationed  there,  until  with- 
in a  week  or  ten  days  of  the  time  the  wood  was  burned, 
when  a  change  occurred  in  the  weather;  it  rained,  and  per- 
haps snow  fell,  and  the  watch  was  discontinued.  It  subse- 
quently became  dry  again,  and  the  fire  occurred  ou  a  dry, 
windy  daj'. 

The  plaintiff  at  the  time  of  hauling  the  wood  to  the  yard 
was  fully  aware  of  the  danger  from  fire,  and  knew  that  fire 
had  been,  and  was  liable  to  be,  communicated  to  the  shed, 
and  in  depositing  his  wood  there,  assumed  th^  risk  of  its 
being  burned  by  unavoidable  accident,  to  which  the  place 
rendered  it  liable;  not  as  is  claimed  by  the  appellant's  coun- 
sel, that  he  was  thereby  guilty  of  such  negligence  as  to  bar 
a  recovery  for  its  destruction  by  the  negligence  of  the  rail- 
road company  or  its  employees.  That  was  the  proper  place 
to  deposit  the  wood  for  market,  and  whilst  in  doing  so  the 
plaintiff  assumed  the  risk  of  its  being  burned  by  unavoida- 
ble accident,  he  was  not  thereby  guilty  of  negligence;  and 
if  the  fire  was  communicated  to  it  by  the  negligence  of  the 
company  or  those  in  its  employ,  the  company  would  be  lia- 
blie-.  It  was  the  duty  of  the  company  to  use  reasonable 
precaution  by  providing  properly  constructed  machinery, 
and  the  duty  of  its  servants  to  use  reasonable  care  and  dil- 
igence in  its  use,  to  avoid  the  communication  of  fire  to  the 
shed  and  wood;  but  no  reason  is  perceived  why  the  com- 
pany was  under  any  more  obligation  than  the  plaintiff  to 
be  at  the  expense  of  keeping  a  watchman  stationed  there, 
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to  protect  the  shed  and  wood  and  extinguish  any  fire  that 
might  be  kindled  by  unavoidable  accident.  Every  propri- 
etor adjoining  a  railroad  may  lawfully  deposit  his  property 
or  goods  or  €reet  valuable  buildings  on  his  own  premises, 
in  close  proximity  to  such  road;  but  in  doing  so  he  takes 
upon  himself  the  risk  of  danger  of  fire  being  communicated 
thereto  without  the  fault  of  the  railroad  company  or  its 
servants.  And  the  existence  of  such  danger  does  not  im- 
pose on  the  company  any  obligation  to  incur  the  expense 
of  a  guard.  The  establishment  of  such  a  principle  would 
require  railroad  companies  to  station  guards  along  the  whole 
line  of  their  roads- 

Thc  principle  applicable  to  such  cases  is,  that  a  party  in  the 
exercise  of  his  legal  rights  must  use  reasonable  and  proper 
care  to  avoid  injury  to  others.  But  if  such  care  be  exer- 
cised, and  an  injury  unavoidably  results  to  others,  no  liabil- 
ity attaches.  ClarA  w.  Foot  J  8  Johns.  421;  Panton  y.  Hol- 
land, 17  Johns.  92;  Thurston  v.  Hancoclcj  12  Mass.  220;  i2. 
n.  Co.  V.  Yeiser,  8  Penn.  St.  366. 

Wo  think  a  new  trial  should  have  been  awarded. 

Judgment  reversed,  with  costs,  and  the  oause  remanded 
for  a  new  trial, 

U,  J.  Hammond  and  L.  Howlandj  for  appellant. 

J.  Gavin,  J.  D.  Miller,  B.  Wi  Wilsoi}^  and  W.  H.  Carroll, 
for  appellee. 


The  Indianapolis  and  Cincinnati   Eailroad  Company  v. 

Stakk  and  Another.  " 

APPEAL  from  the  Decatur  Circuit  Court 
Elliott,  C.  J. — This  was  a  suit  against  the  railroad  com- 
pany to  recover  the  value  of  a  quantity  of  wood  destroyed 
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by  fire  at  iTew. Point,  in  Decatur  county.  The  facts  in  the 
ease  and  the  questions  presented  are  substantially  the  same 
as  in  the  immediately  preceding  case  of  the  same  railroad 
company  v.  ParamorCy  and  the  judgment  is  reversed  for  the 
same  reasons  given  in  that  case. 

Judgment  reversed,  with  costs^  and  the  cause  remanded 
for  a  new  trial. 

U.  t/l  Hammond  and  L^  JSowlandy  for  appellant. 

B,  W.  Wilson,  J.  Gavin,  J.  JO.  Miller^  and  TT.  JH".  Carrdy 
for  appelleea 
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JuniSDiCTiON.—  Collateral  Proceeding. — ^It  is  well  settled^  that  the  proceedings 

of  courts  of  inferior  jnrisdictioa  will  bo  deemed  of  no  TallditT-  vnlcss  their 

jurisdiction  is  afSrmatiyelj  shown. 
PBACTiCB.^-5'u|Mrem«  Court. — This  court  will  not^  ordinarily^  rererse  a  correct 

judgment  merely  because  the  court  below  maj  hare  acted  upon  a  bad  rea«- 

son. 

APPEAL  from  the  Knox  Circuit  Court. 

Frazer,  J. — This  was  a  suit  (originating  before  a  justice 
of  the  peace)  by  the  appellee  against  the  appellant,  to  re- 
cover for  work  and  labor.  The  defense  was,  that  the  ap- 
pellant had  been  compelled,  as  garnishee  in  a  suit  before  a 
justice  of  the  peace  in  Ohio  against  the  plaintifi^  to  pay  the 
indebtedness  there.  Without  first  showing  that,  according 
to  the  laws  of  Ohio,  the  magistrate  there  had  jurisdic- 
tion of  the  matter,  or  that  the  particular  cause  had  been 
brought  within  his  cognizance  by  such  notice  as  the  laws 
of  that  State  may  require,  a  transcript  of  the  proceedings 
was  offered  in  evidence  and  excluded.  This  ruling  presents 
the  only  question  here,  and  from  the  appellee  we  have  no 
argument  upon  it.    On  behalf  of  the  appellant  there  comes 


MAY  TERM,  1869.  151 

Carry  e.  Baker,  Ooremor. 

no  question  as  to  the  intrinsic  correctness  of  the  ruling  be- 
low, but  it  is  said  that  the  objection  made  below  .to  the 
transcript  as  evidence  was  not  based  upon  the  matter  of  ju- 
risdiction,  and  that  if  it  had  been,  the  necessary  evidence  to 
obviate  the  objection  might  have  been  produced.  The  bill 
of  exceptions,  however,  fails  to  sustain  this  statement,  it 
being  silent  as  to  the  particular  reason  urged  by  counsel  or 
acted  upon  by  the  court  as  the  foundation  of  the  objection. 
Kor  is  this,  perhaps,  important.  This  court  will  not,  ordi- 
narily, reverse  a  correct  judgment  merely  because  the  court 
below  may  have  acted  upon  a  bad  reason. 

It  is  certain  that  there  was  no  error  in  the  ruling.  It  is 
well  settled,  that  the  proceedings  of  courts  of  inferior  juris- 
diction will  be  deemed  of  no  validity  unless  their  jurisdic- 
tion is  affirmatively  shown. 

Judgment  affirmed,  with  costs. 

W.  E.  mblacky  W.  H.  DeWolf,  and  T.  Gazlay,  for  appel- 
lant. 

J.  S.  Piiichett  and  0.  F.  JBalcer^  for  appellee. 


Curry  v.  Baker,  Governor. 

Affidatit. — Contest  of  Election. — The  affidavit  of  an  elector  instituting  a 
contest  of  an  election,  under  the  act  of  May  4th,  1852  (1  G.  &  H.  316),  re- 
quiring of  such  contestor  ''  a  written  statement  specifying  the  grounds  of 
contest,  verified  by  the  affidavit  of  such  elector,^'  is  not  bad  for  qualifying 
the  averment  of  the  truth  of  such  statement  by  the  words,  '^as  ho  is  in- 
formed and  verily  believes." 

•  APPEAL  from  the  Marion  Civil  Circuit  Court. 

Eay,  J. — Curry  filed  his  affidavit  in  the  Marion  Civil  Cir- 
cuit Court,setting  forth,  substantially, the  following  facts: — 

That  at  the  last  general  election  in  the  State,  in  October, 
1868,  a  clerk  of  the  Circuit  Court  of  Boone  county,  in  said 
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State,  was  required  to  be  elected ;  that  said  Curry  was  eli- 
gible to  said  office  of  clerk  of  said  Boone  county;  that  the 
only  persons  voted  for  for  said  office  at  said  election  were 
said  Curry  and  one  Abram  0.  Miller;  that  the  aggregate 
number  of  votes  cast  at  said  election  were  4,950,  of  which 
said  Curry  received  2,487,  and  said  Miller  2,463,  said  Curry 
receiving  a  majority  of  all  the  votes  so  cast  for  said  office, 
of  twenty-four  votes;  that  on  the  15th  day  of  October, 
1868,  the  board  of  commissioners  of  Boone  county  de- 
clared the  result  of  said  election  as  aforesaid,  and  that 
said  Curry  was  duly  elected  clerk  of  said  county  of  Boone; 
that  afterward  the  result  of  said  election  was  duly  certified 
by  the  clerk  of  the  Circuit  Court  of  said  county  of  Boone, 
and  transmitted  to  the  Secretary  of  State  of  the  State  of 
Indiana,  who  received  the  same  and  filed  it  the  office  of  Sec- 
retary of  State  aforesaid,  in  conformity  to  law  in  such  cases 
made  and  provided;  that  after  the  said  certificate  of  the  re- 
sult of  said  election  was  so  filed  in  said  office  of  the  Secre- 
tary of  State,  said  Curry,  on  the  17th  day  of  November, 
1868,  at  the  office  of  the  Governor  of  said  State,  demanded 
of  him  as  such  Governor,  a  commission  for  the  said  office 
of  clerk  of  the  Circuit  Court  of  said  Boone  county,  which 
was  refused,  said  Conrad  Baker  being  then  and  there  such 
Governor  and  the  person  of  whom  such  demand  was  made. 
Said  Curry  further  alleged,  that  the  term  of  said  present 
incumbent  of  said  office  of  clerk  had  expired;  and  said  in- 
cumbent is  now  holding  said  office  to  await  the  qualifica- 
tion of  his  successor. 

Upon  this  statement,  which  was  sworn  to,  said  Curry 
moved  the  court  for  a  mandate  against  Governor  Baker  di- 
recting him  to  issue  a  commission  to  said  Curry  as  such 
clerk  for  the  term  of  four  years. 

The  court  made  an  order  directing  that  the  Governor 
show  cause,  on  or  before  the  12th  day  of  December,  1868, 
why  he  will  not  issue  a  commission  to  said  Curry  as  clerk, 
&c.    Afterwards,  on  the  9th  day  of  December,  1868,  Gov- 
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ernor  Baker  filed  an  answer  showing  cause.  This  answer 
contained  substantially  the  following  facts: — 

That  within  ten  days  after  the  15th  day  of  October,  1868, 
Abram  O.  Miller,  the  competitor  of  said  Curry  for  said  of- 
fice, filed  in  the  auditor's  oflSce  of  said  Boone  county,  his 
stxitement  in  writing,  specifying  the  grounds  upon  which  he 
intended  to  contest  the  election  of  said  Curry,  which  state- 
ment was  verified  by  said  Miller,  who  was,  at  the  time  of 
filing  his  said  statement,  and  at  the  time  of  said  election,  a 
qualified  elector  of  said  Boone  county ;  that  the  said  audi- 
tor gave  notice  to  the  clerk  of  said  county  that  the  elec- 
tion of  said  Curry  was  contested,  to  which  was  attached  a 
copy  of  said  statement  of  the  contestor,  Miller;  which  no- 
tice and  copy  of  said  statement  was  on  the  same  day,  to  wit, 
October  21st,  1868,  filed  in  the  clerk's  office  of  said  county 
of  Boone,  and  still  remains  on  file  therein ;  that  the  only 
certificate  of  the  result  of  the  election  transmitted  to  the 
Secretary  of  State  by  the  clerk  of  Boone  county  was  re- 
ceived by  said  Secretary  on  the  31st  day  of  October,  1868; 
and  the  Governor  makes  two  papers  so  transmitted  part  of 
his  answer.  One  of  these  papers  is  a  certificate  of  the  re- 
sult of  said  election  in  respect  to  the  entire  ticket,  and 
shows  that  Israel  Curry  received  for  clerk  2,487  votes,  and 
Abram  O.  Miller  2,463  votes.  The  other  of  said  papers, 
which  the  Governor  makes  "exhibit  B"  to  his  answer,  is  a 
copy  of  the  notice  of  the  auditor  of  said  Boone  county  to 
the  clerk  thereof  that  said  election  was  contested  by  said 
Miller,  and  containing  a  copy  of  the  statement  of  th^  grounds 
of  the  contest  of  said  election.  This  statement,  if  true, 
shows  facts  sufiicient  to  entitle  Miller  to  the  oj£ce  of  clerk 
of  said  Boone  county,  as  having  been  duly  elected  thereto 
at  said  election.  There  is  appended  to  said  statement  an 
affidavit  in  the  following  words: — 

"Abram  O.  Miller  swears  that  the  foregoing  statement 
and  grounds  for  contesting  the  said  election  of  said  Israel 
Carry  to  said  office  of  clerk  of  the  Circuit  Court  of  Boone 


154  SUPREME  COURT  OP  INDIANA. 

Gnrry  v.  Baker,  Goremor. 

county  aforesaid  ar^  true  in  substance  and  matter  of  fact, 
as  he  is  informed  and  verily  believes. 

(Signed.)  Abram  O.  Miller.'' 

The  Governor  further  says,  that  he  had  never  received 
any  information  that  the  contest  of  said  election  had  been 
dismissed,  decided,  or  otherwise  terminated ;  but  the  truth 
is,  the  board  of  commissioners  of  Boone  county  decided 
said  contest  against  said  Curry  and  in  favor  of  said  MUler; 
and  said  Curry  subsequently  appealed  from  their  decision  to 
the  Boone  Circuit  Court,  in  which  said  appeal  is  still  pend- 
ing, undecided  and  undetermined;  and  that  he  can  not  issue 
a  commission  to  said  Curry  or  Miller  pending  said  contest. 

This  answer  was  duly  subscribed  and  sworn  to  before  the 
clerk  of  the  court  below. 

The  plaintifl'  demurred,  "because  the  said  return  and  an- 
swer do  not  state  facts  sufficient  to  constitute  a  defense  to 
this  action ;  nor  do  they  show  any  sufficient  reason  why  the 
mandate  herein  should  not  be  made  peremptory." 

The  court  overruled  this  demurrer.  The  plaintiff  ex- 
cepted, and  being  ruled  to  reply,  failed,  and  suffered  judg- 
ment on  demurrer. 

The  plaintiff  now  appeals;  and  the  only  error  complained 
of  is  the  overruling  of  the  demurrer  to  the  return. 

The  only  question  we  are  asked  to  consider  is  as  to  the 
sufficiency  of  the  affidavit  upon  which  the  contest  of  the 
election  rests. 

One  of  the  fundamental  rules  of  construction,  when  ap- 
plied to  a  statute,  requires  that  effect  shall  be  given  to  the 
law. 

The  act  under  which  this  contest  has  been  commenced  is 
entitled,  "An  act  to  provide  for  contesting  the  election  to 
any  state,  district,  circuit,  county,  or  township  office."  The 
act  requires  of  the  elector  instituting  the  contest  "a  writ- 
ten statement  specifying  the  grounds  of  contest,  verified 
by  the  affidavit  of  such  elector." 

The  grounds  of  contest  are,     "JFVrs^     For  malconduct 
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of  any  member  or  officer  of  the  proper  board  of  judges  or 
canvassers. 

^^  Second.    Wlien  the  contestee  was  ineligible. 

^^  Third.  When  the  contestee,  previous  to  such  election, 
shall  have  been  convicted  of  an  infamous  crime;  such  con- 
viction not  having  been  reversed,  nor  such  person  pardoned 
at  the  time  of  such  election ;  or, 

^'Fourth.    On  account  of  illegal  votes." 

It  is  very  plain  that  if  the  contest  was  of  a  State  elec- 
tion, where  the  conduct  of  the  board  of  judges  or  canvass- 
ers at  each  particular  precinct  was  involved,  or  was  insti- 
tuted on  account  of  illegal  votes  received  at  any  number  of 
the  thousand  precincts  op^n  on  one  special  day,  it  would  be 
impossible  for  any  one  contestor  to  make  auy  statement  of 
facts  from  his  own  personal  observation,  extending  over  so 
wide  a  field,  limited  to  a  given  moment  of  time,  and  yet 
required  to  be  specific  in  detail  and  locality.  To  construe 
the  language  of  the  statute,  therefore,  as  is  contended  by 
the  appellant,  and  require  the  affidavit  to  be  founded  alone 
upon  the  personal  observation  of  the  contestor,  woiild  in- 
volve a  practical  change  in  the  title  of  the  act,  so  that  it 
should  read,  an  act  to  prohibit  the  contesting  of  any  elec- 
tion. 

It  is  never  the  duty  of  courts  to  place  so  rigid  a  construc- 
tion upon  the  language  of  any  act,  where  there  is  room  for 
interpretation,  as  to  defeat  the  purpose  of  the  legislature. 
Still  less  are  we  disposed  to  adopt  such  a  view  where  the 
object  of  the  law  is  to  secure  to  the  electors  the  purity 
of  the  ballot-box,  by  subjecting  to  the  scrutiny  of  the  courts 
the  conduct  of  the  officers  in  charge  of  the  election. 

The  statute  requires  that  the  statement  specifying  the 
grounds  of  contest  shall  be  verified  by  the  affidavit  of  the 
elector;  that  is,  literally,  made  out  to  be  true  by  such  affida- 
vit. No  statement  can  go  beyond  the  belief  of  the  party 
making  it.  That  belief  may  arise  from  personal  observa- 
tion, from  sight  or  from  sound,  from  information  derived 
from  others,  or  as  the  result  of  a  logical  conclusion  from 
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other  known  facts.  But  we  know  that  sight  or  sound  may 
deceive,  as  information  derived  from  otlicr  persona  may 
mislead.  They  can,  at  most,  when  united,  produce  but  one 
result,  conviction  of  the  mind,  or  in  other  words,  belief. 
When,  therefore,  one  states  his  belief  in  the  truth  of  a 
statement,  the  assertion  is  as  strong  as  language  can  make 
it.  Without  the  proper  evidence  to  produce  a  conviction, 
he  can  have  no  belief  on  the  subject;  and  the  mind  can  re- 
ceive nothing  beyond  a  conviction  of  the  truth.  At  common 
law,  certain  pleas  concluded  with  a  verification — an  asser- 
tion of  the  ability  of  the  pleader  to  prove  the  matter  al- 
leged. Wilkes  V.  HopIdnSy  6  Man.  &  G.  36,  note  (e).  In  the 
affidavit  before  us,  the  affiant  states  his  information  as  a 
source  of  his  belief,  but  he  does  not  rest  there;  the  truth  of 
the  statements  are  asserted  as  he  "verily  believes."  The 
assertion  of  his  belief  is  direct  and  positive,  and  renders 
the  affidavit  conclusive.  Si7npki7'is  v.  Malattj  9  Ind.  543 ; 
Trew  V.  GaskiU^  10  Ind.  265;  State  v.  Ellmn,  14  Ind.  380; 
McNamara  v.  Ellis^  Id.  516. 

The  judgment  is  affirmed,  with  costs, 

S.  daypool,  S^ff  ^  Langdo7i,  and  Hamilton  (J*  Galdn^  for 
appellant. 

J.  W.  GordoUy  W.  Marck,  and  D.  JEJ.  Wiliamson ,  Attornoy 
General,  for  appellee* 


Walpole's  Administrator  i\  Bishop  and  Another. 

Paetibs. — DectdenW  JStiaUs, — The  heirs  at  law  of  a  decedent  against  whos& 
estate  it  appears  there  exist  any  debts  cannot  maintain  an  action  for  mon- . 
cy  due  the  estate. 

Same. — Sait  by  the  heirs  at  law  of  A.  against  the  administrator  of  B.,  to  re- 
cover money  collected  by  B.  in  his  lifetime,  as  attorney  of  A.  The  com- 
plaint alleged,  that,  in  the  same  year  that  A.  died,  an  administrator  of  his 
estate  was  appointed,  who  six  years  afterwards  resigned  his  trust;  that  no 
assets  ever  came  to  his  hands;  that  no  claims  against  A's  estate  were  ever 
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filed  in  court;  that  no  other  administrator  of  A.'8  estate  was  ever  appointed; 
that  the  widow  of  A.  paid  all  the  claims  that  were  presented  or  that  she 
knew  existed  against  his  estate,  and  fally  administered  the  same,  years  be- 
fore. 

Held,  that  these  plaintilTs  could  not  maintain  the  action. 

Interest. — Money  Collected  hy  Attorney. — Demand. — Conversion. — An  attorney 
13  not  liable  for  interest  on  money  collected  by  him,  until  demand  made  by 
the  party  entitled  to  receive  it,  or  until  a  wrongful  conversion. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregory,  J. — This  is  a  suit  by  the  heirs  at  law  of  John 
Bishop,  deceased,  against  Walpole's  administrator,  to  recover 
money  collected  by  Walpole  in  his  lifetime,  as  attorney  of 
Bishop.  The  complaint  alleges,  that  Bishop  died  in  1856; 
that  one  Durham  was  in  that  year  appointed  his  adminis- 
trator; that  he  resigned  his  trust  in  1862;  that  no  assets  of 
any  kind  ever  came  to  his  hands;  that  no  claims  against 
Bishop's  estate  were  ever  filed  in  court;  that  no  other  ad- 
ministrator had  ever  been  appointed;  that  the  widow  of 
Bishop  paid  all  the  claims  that  were  presented  or  that  she 
knew  existed  against  his  estate,  and  fully  administered  the 
same,  years  since. 

A  demurrer  was  filed  to  this  complaint,  on  the  grounds, 
first,  tli^at  it  does  not  state  facts  sufilcient;  second,  that  there 
is  a  defect  of  parties  plaintifis. 

The  demurrer  was  overruled,  and  the  defendant  excepted. 

The  defendant  filed  the  general  denial.  The  issue  was 
tried  by  the  court ;  finding  for  the  plaintiff  for  three  hun- 
dred and  sixty-four  dollars. 

The  evidence,  which  is  a  part  of  the  record,  shows  that  a 
judgment  was  rendered  in  the  Marion  Common  Pleas,  on 
the  10th  of  January,  1855,  in  favor  of  Bishop  against  one 
Van  Houten,  administrator  of  Moore,  for  four  hundred  dol- 
lars; that  two  assignments  of  parts  of  the  judgment, of  one 
hundred  dollars  each,  had  been  made  by  Bishop  to  Walpole. 
Van  Houten,  the  sole  witness  in  the  case,  testified,  that  he 
was  and  still  is  the  administrator  of  Moore's  estate,  and  was 
the  defendant  in  the  judgment  read  in  evidence;  that  Wal- 
pole was  the  attorney  for  Bishop  in  the  action ;  that  Bishop 
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made  the  assignments  to  Walpole  to  pay  the  latter  for  fees 
as  an  attorney;  that  Bishop  died  in  the  spring  of  1856;  that 
the  plaintiffs,  Sarah  and  Lewis  Bishop,  are  the  only  heirs 
of  Bishop,  deceased;  that  Sarah  Bishop,  the  widow,  settled 
and  paid  the  debts  of  decedent;  that  there  is  no  administra- 
tor of  Bishop's  estate;  that  in  Juno  or  July,  1856,  he  paid 
to  Walpole  as  Bishop's  attorney  a  part  of  the  judgment; 
that  on  the  31st  of  December,  1856,  he  paid  Walpole  ?285.45, 
being  the  balance  of  the  judgment  and  interest,  includ- 
ing one  or  two  small  claims  in  favor  of  one  McLeary  against 
Moore's  estate ;  that  he  took  Walpole's  receipt  therefor, 
which  he  produced;  that  Sarah  Bishop  frequently  asked 
and  urged  him,  as  administrator  of  Moore's  estate,  to  pay 
the  judgment  referred  to;  that  he  always  gave  her  an  evasive 
answer,  requesting  her  to  wait  till  the  Charley  Garaer  case 
was  settled,  that  he  thought  there  would  be  more  coming 
to  her;  that  he  never  told  Mrs.  Bishop  or  Lewis  Bishop 
that  he  had  paid  the  judgment  in  full  to  Walpole,  and  had 
every  reason  to  believe  that  neither  of  the  plaintiffs  ever 
knew  it  was  paid  until  they  learned  it  by  the  receipt  filed 
as  voucher  ninety-one  in  his  report  as  Moore's  administra- 
tor, at  the  October  term,  1867,  of  said  court;  tjiat  the  rea- 
son he  never  told  Mrs.  Bishop  it  was  paid  was,  because  she 
was  easily  troubled  and  very  often  became  sick  from  trouble. 

The  first  question  is,  can  the  heirs  at  law  of  Bishop  main- 
tain this  action? 

It  is  claimed,  that  under  sections  three  and  four  of  the 
code  (2  G.  &  H.  pp.  84-5-6-7),  the  heir  may  sue,  being  the 
real  party  in  interest,  after  the  payment  of  debts.  There  is 
no  averment  in  the  complaint  that  there  are  no  debts  or  lia- 
biUties  for  the  expenses  of  administration,  but,  on  the  con- 
trary, it  is  alleged,  that  administration  was  granted  to  Dur- 
ham in  1856;  that  he  continued  to  bo  administrator  until 
he  resigned  his  trust  in  1862;  and  that  no  assets  of  any 
kind  ever  came  to  his  hands.  His  expenses,  at  least,  are  a 
charge  on  the  estate.  The  averment  that  Mrs.  Bishop,  the 
widow,  paid  all  the  claims  that  were  presented,  or  that  she 
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knew  existed  against  her  husband's  estate,  is  not  an  aver- 
ment that  there  are  no  such  debts.  She  was  never  the  ad- 
ministratrix of  the  estate;  she  therefore  never  had  it  in  her 
power  fully  to  administer  it. 

Upon  the  death  of  Bishop,  his  personal  estate  vested  in 
his  administrator,  and  not  the  heirs  at  law.  Walpole's  lia- 
bility was  to  the  administrator,  and  not  tl^e  heirs.  He  was 
under  no  obligation  to  account  to  the  heirs  for  the  money 
collected  by  him  as  the  attorney  of  the  decedent.  An  ac- 
tion cannot  be  maintained  by  them  against  his  adminis- 
trator. 

There  is  nothing  shown  in  evidence  that  makes  Walpole's 
estate  liable  for  interest.  An  attorney  is  not  liable  for  in- 
terest on  money  collected  by  him,  until  demand  made  by 
the  party  entitled  to  receive  it,  or  until  a  wrongful  conver- 
sion. There  is  no  proof  of  either  in  this  case.  The  act  of 
Van  Houten  in  not  telling  a  nervous  woman  a  fact  that 
would  have  troubled  her  or  made  her  sick  could  hardly  be 
charged  to  Walpole.  Indeed,  it  is  somewhat  difficult  to 
understand  upon  what  principle  the  court  below  proceeded 
in  charging  Walpole's  estate  with  interest  on  the  money  col- 
lected by  him  as  the  attorney  for  Bishop. 

Judgment  reversed,  with  costs;  cause  remanded,  with  di- 
rections to  sustain  the  demurrer  to  the  complaint,  and  for 
further  proceedings. 

J.  S.  Harvey,  for  appellant. 

J.  Milner,  for  appellee. 


Stebbins  v.  Goldthwait  and  Another. 

PMADmc— i?cc«fe/it»*  Estates.—  Promissory  JVb<tf.—-46a<«»«nt— Where  the 
assignee  of  apromisiory  note,  to  whom  it  has  been  indorsed  in  blank  by  the 
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payee,  dies,  intestate,  and,  there  being  no  administration  npon  his  estate, 
his  widow,  the  note  not  haying  been  made  her  property,  assigns  and  indors- 
es it  in  blank,  and,  the  intestate  having  been  largely  indebted  at  the  time 
of  his  death,  his  debts  remain  unpaid;  or  where,  in  addition  to  these  facts, 
the  maker  holds  a  claim  ogainst  the  estate  of  the  decedent,  which  in  a  suit 
by  his  administrator  would  be  a  proper  set-off;  in  an  action  against  the 
maker  by  one  to  whom  the  assignee  of  the  widow  has  indorsed  the  note  in 
blank,  upon  the  note  as  if  indorsed  by  the  payee  to  the  plaintiff,  an  an- 
swer, verified  by  affidavit,  setting  forth  these  facts  and  praying  that  the 
suit  abate  is  good  on  demurrer. 
Save. — General  Denial, — An  answer  of  general  denial  not  sworn  to  would 
not,  under  our  code,  put  the  plaintiff  upon  proof  of  the  genuineness  of  the  in- 
dorsement as  shown  by  the  complaint,  or  admit  evidence  of  the  facts  s^  up 
in  such  answer  in  abatement. 

APPEAL  from  the  Grant  Common  Pleas. 

Frazeu,  J. — This  suit  originated  before  a  justice  of  the 
peace.  It  was  upon  a  promissory  note  made  by  the  appel- 
lant, payable  to  one  S.  B.  Campbell,  and  indorsed  in  blank 
by  Campbell,  and  M.  Stebbins,  and  George  W.  Stebbins.  In 
this  condition  the  note  was  filed  as  a  complaint  before  the 
justice.  When  the  cause  came  to  the  court  of  common 
pleas  by  appeal,  a  formal  complaint  was  filed  upon  the  note  as 
if  indorsed  by  Campbell  to  the  plaintifiTs,  now  appellees,  and 
showing  copies  of  the  note  and  such  an  indorsement.  The 
defendant  then  answered  in  two  paragraphs  verified  by  af- 
fidavit :  First,  that  Campbell  by  indorsement  assigned  the 
note  to  one  Jeremiah  B.  Stebbins, who  afterwards  and  while 
holding  the  note  died,  intestate;  that  there  was  no  adminis- 
tration upon  his  estate,  nor  was  said  note  in  any  manner  af- 
terwards made  the  property  of  M.  Stebbins,  his  widow;  nev- 
ertheless, she  assigned  and  indorsed  the  note  to  one  George 
Stebbins,  who  assigned  it  to  the  plaintiiis;  that  Jeremiah  B. 
Stebbins  was  largely  indebted  at  the  time  of  his  decease, 
and  his  debts  remain  unpaid;  wherefore  the  defendant 
prayed  that  the  suit  abate  and  be  dismissed.  Second,  alleging 
substantially  the  same  facts  as  the  first,  and  also,  that  the 
defendant  holds  large  claims  against  the  estate  of  Stebbins, 
deceased,  which  in  a  suit  by  his  administrator  would  be 
proper  set^oflT,  wherefore  the  defendant  prayed  that  tho 
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suit  abate.    A  demurrer  was  sustained  to  each  of  these  an- 
swers, and  it  is  claimed  that  these  rulings  were  erroneous. 

Upon  the  trial,  the  court  gave  leave  to  the  plaintiffs  to 
strike  off  of  the  note  the  indorsed  names,  "M.  Stebbins" 
and  "George  W.  Stebbius,"  and  to  write  above  the  name  of 
Campbell  an  assignment  to  themselves;  to  which  the  defend- 
ant excepted,  and  he  now  questions  the  correctness  of  that 
ruling  here. 

The  note  thus  indorsed  was  the  only  evidence  offered,  .and 
it  was  admitted  over  the  defendant's  exception..  After  a 
finding  for  the  plaintiffs,  a  motion  for  a  new  trial  was  over- 
ruled and  a  judgment  rendered  on  the  finding. 

It  is  not  pretended,  on  behalf  of  the  appellees,  that  the 
facts  pleaded  were  not  a  sufficient  defense,  but  it  is  argued 
that  the  general  denial  which  was  in  by  statute  (the  case 
having  originated  before  a  justice  of  the  peace)  authorized 
the  same  proof.  Such  is  not  our  opinion.  The  general  de- 
nial not  sworn  to,  would,  under  our  code,  have  raised  no  • 
question  as  to  the  genuineness  of  the  indorsement  as  shown 
by  the  complaint,  and  would  not,  therefore,  have  put  the 
plaintiffs  upon  proof  of  it,  or  admitted  the  evidence  of  the  • 
facts  set  up  in  the  answer. 

Beversed,  with  costs,  and  remanded,  with  directions  to  * 
overrule  demurrer. 

J.  Broiordeey  for  appeUant. 

A.  Steele  and  jB.  T.  St.  Johriy  for  appellees.. 
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wherein  said  A.  sues  for  money  expended  by  said  A.  at  their  request 
in  obtaining  recrnits  under  a  call  made  by  the  President  of  the  United 
States;  and  whereas  the  undersigned  are  desirous  of  compromising  said 
cause  and  paying  to  said  A.  whatever  sum  may  be  found  due  him;  and 
whereas  B.,  C,  and  D.  are  trying  to  compromise  said  cause  and  ascertain 
the  sum  due  to  said  A.,  in  order  to  pay  the  same  to  him ;  now,  therefore, 
we,  the  underngtud^  agree  to  and  with  said  B.,  C,  and  D.  that  if  they  should 
compromise  said  cause  and  ascertain  the  amount  due  to  said  A.,  upon  any 
compromise  they  may  make,  to  pay  to  said  parties  or  to  said  A.  the  propor- 
tional interest  due  from  each  of  the  undersigned  as  the  ascertained  amount 
due  to  said  A.;  and  should  said  B.,C.,  and  D.  agree  upon  the  amount  due  to 
said  A.  and  pay  the  same  to  him,  or  in  any  way  satisfy  the  same,  each  of 
the  undersigned  promise  and  agree  to  pay  to  him  the  proportional  amount 
due  from  them,  and  severally  promise  to  pay  their  several  proportions  of 
said  amount  that  may  have  been  so  paid  to  said  A.,  without  relief  from  val- 
uation or  appraisement  laws,  and  agree  to  indemnify  them  against  all  loss 
.or  damage  in  any  way  in  making  said  compromise;  and  said  B.,  C,  and  D. 
;aro  left  to  compromise  said  cause  in  such  manner  as  they  may  think  best.*' 
Suit  on  this  agreement  against  the  signers  thereof  by  B.,  C,  and  D.,  alleg- 
iing  a  compromise  by  them  with  A.  by  giving  him  their  note  for  a  certain 
sum, which  B.  had  paid  with  his  own  funds,  kc. 

.ITcldf  that  the  defendants  were  properly  joined  in  the  same  action. 

'Belease. — The  fact  that  defendant  E.  paid  a  certain  portion   of  a  judg- 
ment against  the  plaintiffs  on  said  note,  and  defendants  E.  and  F.  became 
:  replevin  bail  on  such  judgment,  upon  the  agreement  of  B.  to  release  E.  and 
F.  from  liability  upon  the  contract  in  suit,  was  a  good  defense  as  to  E.  and  F., 
but  not  available  as  to  the  other  defendants. 

.  Same. — The  release  by  the  plaintiffs  of  any  one  originally  liable  in  the  ac- 
tion pending  when  the  written  contract  was  made,  but  not  a  party  to  such 
contract,  could  not  avail  as  a  defense  to  this  action. 

.Parol  Evidence. — Contradiction  of  Written  Contract. — It  could  not  be  set  up 
in  defense  to  such  suit  on  said  agreement  that  there  were  other  parties  de- 
fendants in  said  action  by  A.  than  those  who  signed  the  ogreement,  and 
that  plaintiffs  agreed  to  get  all  said  defendants  to  sign  it,  and  failing  to  do 
so  the  agreement  was  to  be  void,  and  that  it  was  upon  that  express  con- 
dition it  was  delivered  to  plaintiffs.  . 

iPLEADiNQ. — Partial  Dt^cnse. — Answers  by  certain  of  the  defendants  alleging 
that  the  indebtedness,  to  compromise  which  the  contract  in  suit  was  execu- 
ted, was  one  in  which  the  plaintiffs  were  equally  involved  with  the  defend- 
ants, and  pleading  certain  payments  made  by  these  defendants,  and  asking 
that  they  might  be  considered  in  fixing  the  final  liability. 
Hcld^  that  the  answers  were  good  to  the  extent  and  purpose  for  which  they 
were  pleaded.  • 

'Coif PROMISE. — Doubiful  Question  of  Law. — Answer  by  one  of  the  defendants 
that  there  was  a  doubtful  question  of  rlaw  as  to. his  .liability. under  .the  con- 
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tract  in  suit,  and  that  a  compromiBe  was  therefore  made  and  a  less  sum  giv- 
en in  discharge  of  a  greater  liability, 
Beldj  that  the  answer  was  bad. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Rat,  J. — The  appellants,  Samuel  Coy,  William  G.  Whit- 
comb,  and  William  T.  Lee,  sued  Jeptha  P.  Stueker,  John 
Long,  Joseph  Miller,  William  Gailey,  William  Long,  John 
R.  Lee,  Hezekiah  Wells,  Benjamin  F.  Neville,  William 
Doyle,  John  Becker,  William  H.  Betz,  Edwin  C.  Jones,  John 
H.  Kennedy,  Alexander  Pruitt,  James  A.  Kennedy,  Thom- 
as R.  Reaves,  James  Bamhill,  and  John  Cobb. 

The  agreement  upon  which  this  action  is  based  reads  as 
follows: — 

"  Whereas  there  is  an  action  now  pending  in  the  Bar- 
tholomew Common  Pleas  Court,  wherein  Thomas  J.  Ken- 
nedy is  plaintiff,  and  the  undersigned  and  others  are  defend- 
ants, wherein  said  Kennedy  sues  for  money  expended  by 
said  Kennedy  at  their  request  in  obtaining  recruits  under  a 
call  made  by  the  President  of  the  United  States;  and  where- 
as the  undersigned  are  desirous  of  compromising  said  cause 
and  paying  to  said  Kennedy  whatever  sum  may  be  found 
due  him ;  and  whereas  Samuel  Coy,  William  T.  Lee,  and 
William  Whitcomb  are  trying  to  compromise  said  cause 
and  ascertain  the  sum  due  to  said  Kennedy,- in  order  to  pay 
the  same  to  him;  now,  therefore,  we,  the  undersigned,  agree 
to  and  with  said  Coy,  Lee,  and  Whitcomb,  that  if  they 
should  compromise  said  cause,  and  ascertain  the  amount 
due  to  said  Kennedy,  upon  any  compromise  they  may  make, 
to  pay  to  said  parties,  or  to  said  Kennedy,  the  proportional 
interest  due  from  each  of  the  undersigned  as  the  ascertained 
amount  due  to  said  Kennedy;  and  should  Coy,  Lee,  and 
Whitcomb  agree  upon  the  amount  due  to  said  Kennedy, 
and  pay  the  same  to  him,  or  in  any  way  satisfy  the  same, 
each  of  the  undersigned  promises  and  agrees  to  pay  to  him 
.  the  proportional  amount  due  from  them,  and  severally 
promise  to  pay  their  several  proportions  of  said  amount 
that  may  have  been  so  paid  to  said  Kennedy,  without  re- 
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lief  from  valuation  or  appraisement  laws,  and  agree  to  in- 
demnify them  against  all  loss  or  damage  in  any  way  in 
making  said  compromise;  and  said  Coy,  Lee,  and  "Whit- 
comb  are  left  to  compromise  such  cause  in  such  manner  as 
they  may  think  best." 

The  first  cause  of  action  alleges,  that  in  pursuance  of 
said  agreement,  plaintifis  did  compromise  said  action,  by 
giving  their  note  to  said  Kennedy  for  $2,385.98,  and  that 
the  said  Coy  had  paid  the  same  with  his  own  funds,  of  all 
of  which  the  defendants  had  notice. 

The  second  cause  of  action  is  the  same  as  the  first,  ex- 
cept that  it  avers,  that  Coy  paid  $1,449.06  over  and  above 
all  sums  paid  to  himself,  Kennedy,  his  co-plaintiffs,  or  any 
one  else  authorized  to  receive  the  money;  that  his  co-plaint- 
iffs had  paid  nothing;  and  avers  notice  and  demand. 

The  point  was  made  below  and  put  in  various  shapes, 
that  the  agreement  is  a  several  one,  binding  the  parties  sev- 
erally to  pay  only  their  proportional  shares  of  the  amount 
agreed  upon  by  plaintiffs,  and  that  therefore  the  defendants 
were  improperly  joined  in  the  same  action. 

The  first  error  assigned  and  considered  by  appellants  is 
the  action  of  the  court  on  the  demurrers  filed  to  the  second 
paragraphs  of  the  several  answers. 

The  second  paragraphs  of  defendants'  answers  set  up,  that 
there  were  other  parties  defendants  in  said  action  by  said 
Thomas  J.  Kennedy  than  those  who  signed  said  agreement; 
and  that  plaintiffs  agreed  to  get  all  of  said  defendants  to 
sign  it,  and  failing  to  do  so,  the  agreement  was  to  be  void 
and  of  no  effect;  and  that  it  was  upon  that  express  condi- 
tion and  understanding  that  it  was  delivered  to  plaintiffs. 

The  third  paragraphs  of  defendants'  separate  answers 
aver,  that  in  consideration  that  the  defendant  John  H.  Ken- 
uedy  would  pay  three  hundred  dollars  on  the  judgment 
against  plaintiffs  on  said  note  ^ven  to  Thomas  J.  Kennedy, 
and.  that  said  John  11.  Kennedy  and  the  defendants  KeviUe 
aud'Fruitt  would  become  replevin  bail  for  the  stay  of  exe- 
cution OEfc  said  judgment,  said  Coy  agreed  to  release  said  de- 
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fendanta  Kennedy,  Neville  and  Pruitt,  from  all  further  lia- 
bility on  said  agreement;  and  that  said  three  hundred  dol- 
lars was  paid  by  said  Kennedy,  and  said  parties  did  become 
said  replevin  bail. 

Demurrers  were  overruled,  not  only  to  the  answers  of 
Kennedy,  Neville,  and  Pruitt,  but  also  to  the  answers  of  the 
other  defendants,  who  claimed  that  the  alleged  release  of 
Kennedy,  Neville,  and  Pruitt  released  them  also. 

The  fourth  paragraphs  of  answer  of  Kennedy,  Neville, 
and  Pruitt  are  substantially  the  same  as  the  third  para- 
graphs. 

Demurrers  were  overruled  to  these  second,  third,  and 
fourth  paragraphs  of  answer. 

The  contract,  so  far  as  it  agrees  to  indemnify,  is  a  joint 
contract,  and  the  parties  are  bound  by  its  terms  to  make 
good  any  loss  sustained  by  the  plaintiifs  by  reason  of  the 
insolvency  of  any  one  of  said  parties. 

The  second  paragraph  of  the  answer  is  in  direct  contra- 
diction to  the  written  contract,  which  asserts  that  the  un- 
dersigned and  others  are  defendants  in  the  action  pending 
in  the  Bartholomew  Common  Pleas  Court.  In  the  face  of 
this  express  declaration  in  the  contract,  it  will  not  be  per- 
mitted that  a  parol  agreement  shall  be  set  up,  that  the  "  oth- 
ers," were  to  sign  the  agreement  before  it  should  be  bind- 
ing upon  the  "  undersigned." 

It  will  not  avail  to  cite  decisions  where  parol  evidence 
has  been  allowed  to  control  the  effect  of  an  instrument  in 
form  a  deed.  The  peculiar  advantages  possessed  by  the 
lender  over  the  borrower  and  the  legal  forms  under  which 
the  equitable  rights  of  the  mortgagor  were  sought  to  be 
smothered,  compelled  the  court  of  equity  -either  to  yield  her 
jurisdiction  or  break  through  legal  forms  and,  disregarding 
technical  scruples  and  difficulties,  determine  from  proof 
whether  a  loan  was  the  origin  of  the  instrument,  and  if  that 
were  once  established,  to  recognize  and  declare  the  equitable 
rights  of  the  parties.  But  this  "splendid  instance,"  as 
Chancellor  Kent  styles  it,  "of  the  triumph  of  equitable  prin- 
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ciplea  over  technical  rules  and  the  homage  which  these  prin- 
ciples ha ve^ received  by  their  adoption  in  the  courts  of  law," 
must  not  be  relied  upon  to  authorize  parol  evidence  to  be 
employed  to  contradict  the  express  terms  of  contracts 
where  no  such  relation  of  lender  and  borrower  exists. 

The  demurrer  should  have  been  sustain'ed  to  this  para- 
graph. 

The  third  paragraph  of  the  answer  was  also  bad.  Tko 
liability  as  to  each  person  was  also  several,  the  agreement 
being  to  pay  in  proportion  to  the  share  of  each;  and  a  dis- 
charge of  John  H.  Kennedy,  Neville,  and  Pruit,  therefore, 
could  not  work  a  discharge  of  the  other  defendants  from 
their  several  liabilities.  The  answer  was  only  good  as  to 
those  who  became  replevin  bail  under  the  agreement.  The 
third  paragraph  of  the  answer  of  John  II.  Kennedy,  Ne- 
ville, and  Pruitt,  to  the  same  effect,  was  good. 

The  plaintiffs  could  make  a  valid  contract  to  pay  a  con- 
sideration for  replevin  bail  on  the  judgment,  and  the  agree- 
ment therefore  to  release  John  H.  Kennedy,  Neville,  and 
Pruitt,  on  their  securing  the  postponement  of  the  collection 
of  the  judgment  and  John  H.  Kennedy  paying  on  the  same 
the  sum  of  three  hundred  dollars,  was  a  good  defense  to 
the  action  in  favor  of  the  said  Kennedy,  Neville,  and  Pru- 
•  itt,  though  not  available  as  to  the  other  defendants. 

The  fourth  paragraph  of  the  answer  of  said  John  IE* 
Kennedy,  Neville,  and  Pruitt,  is  also  good,  for  the  same 
reason. 

The  appellees  also  assign  cross  errors  upon  the  sustaining 
of  dGmun'ers  to  the  several  pleas  in  abatement;  but  what  we 
have  already  said  as  to  the  joint  and  several  liability  of  the 
defendants  under  the  contract  sustains  the  action  of  the 
court  below. 

Demurrers  were  sustained  to  the  fifth  paragraphs  of  the 
answers  of  John  Long,  James  A.  Kennedy,  William  Long, 
Gailey,  Lee,  Wells,  Becker,  Betz,  Jones,  Reaves,  Barnhill, 
and  Cobb.  That  paragraph  alleges,  that  the  indebtedness, 
to  compromise  which  the  contract  in  suit  was  executed. 
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wa3  one  in  which  the  plaintiffs  were  equally  involved  with 
the  defendants,  and  pleads  certain  payments  made  and  asks 
that  they  may  bo  considered  in  fixing  the  final  liability. 
We  think  the  paragraphs  good  to  the  extent  and  purpose 
for  which  they  are  pleaded.  The  demurrer  should  have 
been  overruled. 

A  demurrer  was  also  sustained  to  the  sixth  paragraph  of 
Benjamin  F.  Neville's  answer.  This  ruling  was  correct. 
The  plea  was,  that  the  payment  of  one  hundred  dollars  dis- 
charged the  liability.  The  contract  was  to  pay  the  plaint- 
iff's or  Kennedy,  upon  the  amoumt  being  fixed,  and  the 
breach  of  the  contract  therefore  occurred  then,  and  the  pay- 
ment of  a  less  sum  did  not  discharge  the  liability. 

There  is  also  a  seventh  paragraph  of  the  answer  of  John 
Long  which  alleges,  that,  there  was  a  doubtful  question  of 
law  as  to  the  liability  of  the  defendant  under  the  contract; 
that  a  compromise  was  thereupon  made  and  a  less  sum  giv- 
en in  discharge  of  a  greater  liability.  This  paragraph  was 
bad,  as  the  construction  of  the  written  instrument  in  suit 
does  not  present  a  question  of  doubt  authorizing  a  compro- 
mise of  a  given  sum  for  a  less.  The  eighth  paragraph  of 
Pruitt  and  John  H.  Kennedy's  answer  is  bad,  for  the  same 
reason. 

There  are  other  errors  assigned  in  rulings  upon  demur- 
rers, but  we  have  already  exhausted  the  abstract,  as  effect- 
ually as  the  appellees  have  exhausted  language,  which  for- 
tunately has  limits,  in  the  construction  of  the  answers  filed. 
We  have  been  bewildered  by  the  multitude  of  words,  and,  in 
doubt  to  which  paragraphed  mass  the  remark  should  apply, 
we  make  it  to  the  answers  in  general,  that  the  release  by  the 
plaintiffs  of  any  one  originally  liable  in  the  action  pending 
when  this  contract  was  made,  but  not  a  party  to  the  written 
contract,  does  not  discharge  the  person  so  released  from  his 
liability  to  contribute  his  full  share  of  such  original  liability 
upon  the  demand  of  the  defendants  in  this  action;  and 
therefore  such  release  cannot  avail  the  defendants  here. 


168  SUPREME  COURT  OF  INDIAiTA. 

Hanlon  v.  Waterbury. 

1 

The  judgment  is  reversed,  and  the  cause  remanded  &r 
further  proceedings  in  accordance  with  this  opinion. 
S.  Stansifer  and  F.  Winter^  for  appellants. 
jP.  71  Hord,  for  appellees. 


-— -j^]  Hanlon  i\  Watebburt. 
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31  1«8\  Widow. — Partition. —  Statute  Construed. — Where  in  an  actioa  for  partition 

15? — -'  there  arc  several  tracts  of  land  in  which  a  widow  is  entitled  to  an  estate  for 

life  or  in  fee  simple,  and  there  are  tenants  in  common  with  her  in  all  or 
any  part  of  snch  lands,  the  act  of  March  5th,  1859(2  G-.  k  H.  361),  does  not 
give  her  the  absolute  right  to  have  her  interest  in  several  tracts  located  in 
a  body,  selected  by  her,  on  one  of  them,  but  confers  on  the  commissioners 
acting  under  the  direction  of  the  court  the  power^  where  she  has  made  such 
selection,  to  set  over  to  her  the  tract  so  selected,  if  they  deem  it  just  and 
proper  to  do  so.  The  tenants  in  common  in  the  several  tracts,  in  lieu  of 
her  interest  in  which  she  makes  such  selection,  must  be  the  same,  and  each 
one's  interest  must  bear  the  same  relative  proportion  in  each  tract  to  the  in- 
terests of  the  other  tenants. 

Same. — Eeioppel. —  Vendor  and  Purchaser, — An  administrator,  under  an  order 
of  court  granted  upon  a  proper  petition  in  which  it  was  stated  that  the  de- 
cedent left  a  widow  surviving  him,  sold  a  certain  lot,  being  one  of  two  tracts 
of  land  of  which  the  decedent  was  seized  in  fee  simple  at  his  death,  for  the 
payment  of  the  debts  of  the  decedent.  After  the  payment  of  the  debts,  the 
widow,  with  knowledge  of  all  the  facts,  received  the  residue  of  the  pro- 
ceeds of  the  sale,  as  a  part  of  the  three  hundred  dollars  to  which  she  was 
entitled,  under  the  statute,  as  against  heirs  and  creditors. 

Ileldj  that  the  widow  was  not  estopped  from  claiming  her  share,  as  against 
creditors,  of  the  real  estate  so  sold. 

Ueld^  also,  that  the  purchaser  at  such  sale  or  his  vendee  could  not  claim  to  bo 
a  purchaser  in  good  faith  believing  that  ho  was  acquiring  an  unincumbered 
title  to  the  entire  lot. 

Ileld^  also,  that  the  widow's  entire  interest,  as  against  creditors,  in  all  her 
hu.sband*s  real  estate  could  not  be  assigned  to  her  in  one  body,  upon  her 
selection,  from  the  other  unsold  tract  in  which  she  as  widow  was  tenant  in 
common  with  the  children  and  heirs  at  law  of  her  husband. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 
Elliott,  C.  J. — This  was  a  petition  for  partition  filed  by 
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Margaret  Waterbury,  the  appellee,  against  Hanlon,  who  is 
the  appellant  here.  The  petition  alleged,  that  said  Mar- 
garet was  seized  in  fee,  by  descent  from  her  husband,  Wil- 
liam Waterbury,  of  one  undivided  third  part  of  a  lot  in  the 
city  of  Lafayette;  and  that  Hanlon  was  the  owner  in  fee 
of  the  residue,  under  a  sale  thereof  made  by  the  adminis- 
trator of  her  deceased  husband,  by  order  of  the  Tippeca- 
noe Common  Pleas  Court ;  and  prayed  partition.  Hanlon 
filed  an  answer,  to  which  a  demurrer  was  sustained;  he  then 
filed  an  amended  answer  and  cross  complaint,  to  which  a 
demurrer  was  also  sustained.  Hanlon  refusing  to  answer 
further,  the  court  awarded  partition  in  accordance  with  the 
prayer  of  the  petition,  which  was  subsequently  made  by 
commissioners  appointed  by  the  court,  whose  report  there- 
of the  court  confirmed. 

The  only  question  in  the  case  arises  upon  the  action  of 
the  court  in  sustaining  the  demurrer  to  the  answer  and  cross 
complaint.  The  facts  alleged  in  that  pleading  are,  in  sub- 
stance, these: — 

That  William  Waterbury,  the  husband  of  said  Margaret, 
in  1868,  died,  intestate,  seized  in  fee  simple  of  lots  17  and 
21,  in  the  addition  of  Lafayette  laid  off  by  the  board  of 
commissioners  of  Tippecanoe  county,'  of  the  value  of  nine 
hundred  dollars,  and  also  of  another  lot  or  tract  of  land 
adjoining  said  city,  of  the  value  of  twenty-five  hundred  dol- 
lars; that  his  personal  estate,  which  came  to  the  hands 
of  his  administrator,  only  amounted  to  $109.50,  of  which 
said  Margaret,  as  his  widow,  received  $68.20;  that  there 
were  debts  and  liabilities  against  his  estate  amounting  to 
nearly  four  hundred  dollars;  that,  upon  a  proper  petition 
filed  by  Hiue,  the  administrator,  the  court  of  common  pleas 
of  said  county  ordered  the  administrator  to  sell  said  lots  17 
and  21,  at  public  sale,  to  make  assets  for  the  payment  of 
the  debts  of  the  decedent.  The  lots  were  subsequently  sold 
under  said  order,  and  one  David  Waterbury  became  the 
purchaser  of  lot  17;  and  lot  21  was  bid  oft'  by  Christian  B. 
Keifer  at  the  sum  of  $366.    The  sales  were  subsequently 
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confirmed  by  the  court.  Keifer  transferred  his  certificate 
of  purchase  to  the  appellant,  and  the  purchase-money  hav- 
ing been  fully  paid,  the  administrator,  by  order  of  the  court, 
executed  to  him  a  deed  for  said  lot  21;  that  the  conveyance 
contained  no  reservation  of  the  rights  of  said  Margaret; 
that  Keifer  purchased  the  same  in  good  faith,  believing  at 
the  time  that  he  was  purchasing  the  whole  of  said  lot,  and 
the  said  Hanlon  purchased  it  of  Keifer  and  received  a  deed 
therefor  under  the  belief  that  he  was  acquiring  a  title  to  the 
entire  lot;  that  on  final  settlement  of  the  estate  there  re- 
mained in  the  hands  of  the  administrator  $126.14  of  the 
money  realized  from  the  sale  of  said  lots,  which  the  admin- 
istrator paid  over  to  said  Margaret,  and  it  was  receiveii  by 
her  with  a  knowledge  of  all  the  facts,  as  a  part  of  the  three 
hundred  dollars  to  which  she  was  entitled  by  law  as  the 
widow  of  the  decedent,  as  against  both  the  heirs  and  cred- 
itors; that  the  entire  interest  of  said  Margaret  in  all  the 
real  estate  of  which  her  husband  died  seized  could  be  as- 
signed and  set  over  to  her  out  of  the  remaining  unsold  lot, 
or  tract.  It  concludes  with  a  prayer  that  the  children  and 
heirs  of  the  decedent  (who  are  named)  be  made  defendants 
to  the  cross*  complaint,  and  that,  on  the  final  hearing,  the 
court  decree  that  the  interest  of  said  Margaret  in  all  of  said 
real  estate  be  assigned  to  her  out  of  said  remaining  tract. 

It  is  conceded  by  the  appellant's  counsel,  that,  under  sec- 
tion 17  of  the  statute  of  descents  (1  G.  &  H.  294),  one-third 
of  all  the  real  estate  of  which  William  Waterbury  died 
seized  descended  to  the  appellee,  as  his  widow,  in  fee  sim- 
ple, free  from  all  demands  of  his  creditors;  but  it  is  insisted, 
that  she  might  elect,  under  the  provisions  of  the  act  of 
1859,  to  have  her  interest  in  all  of  said  lands  assigned  to 
her  in  one  body  out  of  one  of  the  tracts;  and  that  the  receipt 
by  her  of  the  residue  of  the  money  arising  from  the  sale  of 
the  lots  17  and  21,  after  the  payment  of  the  decedent's 
debts,  with  a  knowledge  of  the  facts,  should  be  taken  as 
conclusive  evidence  of  such  an  election,  and  operate  as  an 
estoppel  to  conclude  her  from  claiming  any  part  of  lots  17 
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and  21.  This  position  claims  to  much  for  the  act  of  1859. 
That  act  does  not  confer  on  the  widow  the  absolute  right  to 
have  her  interest  in  several  tracts  located  in  a  body  upon  one 
of  them.  It  provides,  that  in  actions  for  partition,  "where 
there  are  several  tracts  of  land  in  which  a  widow  is  entitled 
either  to  an  estate  for  life,  or  in  fee  simple,  and  there  are  ten- 
ants in  common  with  her  in  all,  or  any  part  of  said  lands,  such 
widow  may  select  and  accept  any  particular  tract  or  parcel  of 
such  lands,  in  one  body,  in  lieu  of  her  interest  in  all  or  any 
portion  thereof.  The  commissioners,  under  the  direction  of 
the  court,  if  they  deem  it  just  and  proper  to  do  so,  may 
assign  and  set  off  to  such  widow,  the  tract  or  parcel  so  se- 
lected by  her  as  and  for  her  interest  in  the  whole  of  said 
lands,  or  in  such  part  thereof  as  may  be  equal  in  value  to 
the  interest  of  such  tenants  in  common  in  such  selected 
tract.  All  persons  legally  or  equitably  interested  in  all  or 
any  tract  or  parcel  of  the  realty  of  which  the  husband  died 
seized,  and  of  which  the  widow  claims  partition  must  be 
made  parties  whether  each  is  interested  in  all  the  tracts  or 
not,  and  the  partition  thereof  may  be  made  in  the  same  ac- 
tion." When  such  a  selection  is  made  by  the  widow,  the 
act  simply  confers  on  the  commissioners,  acting  under  the 
direction  of  the  court,  the  power  to  set  over  to  her  the  tract 
so  selected  in  lieu  of  her  separate  interest  in  each,  if  they 
deem  it  just. 

To  render  it  just,  the  tract  so  selected  must  not  only  be 
fiiirly  equal  in  value  to  the  interest  of  the  widow  in  the 
several  tracts,  but  it  must  operate  justly  to  the  other  ten- 
ants in  common.  The  act  can  only  apply  where  the  other 
tenants  in  common  in  the  several  tracts  are  the  same,  and 
where  each  one's  interest  bears  the  same  relative  proportion 
in  each  tract  to  the  interests  of  the  other  tenants.  It  can- 
not apply  where  the  other  tenants  in  common  are  different 
in  the  several  tracts.  Suppose  an  administrator  should  sell 
three  several  tracts  of  equal  value,  subject  to  the  rights  of 
the  w^idow,  and  they  should  be  purchased  by  difterent  per- 
sons; would  any  one  insist  that  the  widow  might  select  one 
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of  the  tracts  in  lieu  of  her  interest  in  each,  and  thereby 
deprive  the  purchaser  of  that  tract  of  his  entire  estate,  and 
relieve  the  other  tracts  from  any  claim  of  the  widow?  The 
same  principle  will  apply  where  by  such  a  selection  any 
one  of  the  tenants  in  common  would  be  deprived  of  any 
portion  of  his  interest  in  the  estate.  Here  the  interest  that 
descended  to  the  heirs  in  lots  17  and  21,  was  sold  by  the 
administrator.  That  interest  was  subject  by  law  to  the 
payment  of  the  decedent's  debts;  it  was  sold  for  that  pur- 
pose, and  their  rights  in  the  lots  were  thereby  extinguished; 
and  it  would  be  flagrantly  unjust  to  them  to  incumber  the 
remaining  tract,  in  which  they  have  an  interest,  with  the 
interest  of  the  widow  in  the  lots  sold  by  the  administrator. 
The  widow's  interest  was  not  liable  for  the  decedent's  debts. 
The  court  did  not  decree  its  sale,  and  could  not  legally 
do  so. 

The  petition  filed  by  the  administrator,  praying  for  an 
order  to  sell  the  lots,  stated  the  fact  that  the  decedent  left 
the  appellee,  his  widow,  surviving;  and  the  purchasers  at 
or  under  that  sale  must  be  presumed  to  have  known  that 
she  was  entitled  to  one  undivided  third  of  the  lots,  which 
was  not  subject  to  sale  for  the  payment  of  the  husband's 
debts;  and  hence  they  cannot  claim  to  be  purchasers  in  good 
faith,  believing  they  were  thereby  acquiring  unincumbered 
titles  to  the  whole  of  the  lots. 

The  receipt  by  the  widow  of  the  residue  of  the  money, 
as  a  part  of  the  three  hundred  dollars  allowed  her  by  the 
statute,  is  no  evidence  of  an  intention  to  release  her  inter- 
est in  the  lot,  nor  can  it  operate  as  an  estoppel.  She  was 
entitled  to  three  hundred  dollars  out  of  the  estate,  as  against 
both  creditors  and  heirs.  The  residue  thus  paid  to  her  on 
that  account  was  a  part  of  the  proceeds  of  the  estate,  and 
the  fact  that  it  was  derived  from  the  real  estate  sold  by  the 
administrator  cannot  estop  her  from  asserting  her  right  to 
her  third  of  the  estate,  which  was  not  liable  to  the  hus- 
band's debts. 
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We  think  the  demurrer  to  the  answer  and  cross  complaint 
was  correctly  sustained ;  and  the  judgment  must  therefore 
be  affirmed. 

Judgment  affirmed,  with  costs. 

S.  W.  Chase  and  J.  A.  Wilstachy  for  appellant. 

G.  0.  Behm  and  A.  0.  Behm,  for  appellee. 


Dttnham  v.  Tappan  and  Others. 

Pbacticb. — Erroneous  Judgment, —  Judgment  Taken  Through  Mistake^  ^c— 
Application  in  the  form  of  a  complaint,  to  correct  an  order  directing  the 
distribution  of  an  estate,  on  the  grounds  that  the  order  was  erroneous  and 
that  the  plaintiff^s  attorney  misunderstood  the  action  of  the  court  and,  be- 
ing absent  when  the  order  was  read,  took  no  exception. 

Held,  that  the  complaint,  though  it  appeared  therefrom  that  the  action  of  the 
court  was  erroneous,  was  bad  on  demurrer. 

Descent. —  Widow. — ^A  surviying  wife  who  has  accepted  the  proyision  made 
for  her  by  the  will  of  her  deceased  husband  is  entitled  also  to  the  sum  of 
$300  allowed  her  by  section  21,  1  G.  &  H.  295. 

APPEAL  from  the  Union  Common  Pleas. 

Fbazer,  J. — This  was  an  application,  in  the  form  of  a 
complaint,  to  correct  an  order  directing  the  distribution  of 
an  estate.  The  grounds  of  the  application  as  stated  are: 
first,  that  the  order  was  erroneous;  second,  that  the  plaint- 
iff's attorney  misunderstood  the  action  of  the  court  and, 
being  absent  when  the  order  was  made,  took  no  exception 
thereto; 

The  order  was  erroneous.  Loring  v.  Crafty  16  Ind.  110, 
is  directly  in  point;  and  we  have  no  doubt  of  the  correct- 
ness of  that  decision.  But  such  a  proceeding  as  this  to 
correct  an  erroneous  judgment  is  without  precedent  or  rea- 
son to  sustain  it. 
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The  second  ground  is  wholly  insufficient.  There  is  no 
adequate  reason  shown  upon  which  a  misunderstanding  of 
the  action  of  the  court  could  have  reasonably  arisen.  The 
appellant  has  not  adopted  the  right  method  for  obtaining 
the  relief  sought. 

As  the  only  question  before  us  is  upon  the  action  of  the 
court  below  in  sustaining  a  demurrer  to  the  complaint,  the 
judgment  must  be  affirmed,  with  costs. 

Judgment  accordingly. 

J.  Yaryan,  for  appellant. 

r.  W.  Bennett^  for  appellees. 


31    "17? 

i2L-21!?^       Columbus  ajtd  Indianapolis  Central  Railway  Company  v. 
Ho_y>l  Abnold,  Administrator. 

'  »1     174 
•'tis     M) 
Iftf     91  Nequgsxce. — Railroad, — Liability  for  //{jury  to  Employee, — Sail  by  an  ad- 

31    174  ministrator,  for  tiic  benefit  of  the  children  and  heirs  at  law  of  the  deceased, 

against  a  railroad  company,  tho  complaint  allegiDg,  that  the  decedent  had 
been  in  the  employment  of  the  defendant  as  fireman  on  a  freight  engine 
for  abont  two  months,  when,  on  a  day  mentioned,  he  was  ordered  by  de- 
fendant to  scrTC  OS  fireman  on  a  particular  engine  attached  to  an  express 
passenger  train,  then  running  on  said  road  between  certain  points  named; 
that  said  engine  **  was  old  and  rickety,  with  a  weak,  defectire,  patched  up, 
and  leaky  boiler,**  which  was  not  strong  enough  to  endure  a  high  pressure 
of  steam,  and  could  not  be  used  with  safety  in  drawing  a  train  cf  any  kind, 
and  that  its  use  to  an  express  train,  in  its  weak  and  unsound  condition,  in- 
TOlred  great  peril  to  the  lives  of  passengers  and  employees;  that  the  de- 
ceased did  not  know,  and  had  no  means  of  knowing,  the  weak  and  unsafe  con- 
dition of  said  engine  when  he  was  placed  upon  it  as  fireman;  that  defendant, 
with  Aill  knowledge  of  the  defediTe  and  unsale  condition  thereof,  careless- 
ly and  negligently  caused  the  same  to  be  used  in  drawing  said  express  train ; 
that  on  the  same  day  the  boiler  exploded,  by  reason  of  its  defectiTe  and  vn- 
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sound  condition,  and  caused  the  death  of  the  decedent,  without  an^  negli- 
gence or  fault  on  his  part. 

Held,  that  the  complaint  was  good  on  demurrer. 

Same. — Master  and  Servant, — An  employer  or  master  Is  not  liable,  in  the  ab- 
sence of  an  express  contract  to  that  effect,  for  injuries  suffered  by  one  of  his 
employees  solely  through  the  carelessness  or  negligence  of  another  em- 
ployee of  the  same  master,  engaged  in  the  same  general  business.  Nor  is 
the  master  rendered  liable  by  the  fact  that  the  employee  receiving  the  in- 
jury is  inferior  in  grade  of  employment  to  the  one  by  whose  negligence  the 
injury  is  caused,  if  the  services  of  each  in  his  particular  sphere  or  depart- 
ment are  directed  to  the  accomplishment  of  the  same  general  end.  Gillen' 
water  v.  The  M.  ^  L  R.  R.  Co.,  5  Ind.  339,  and  Fiizpatriek  v.  Tfie  N.  A,  ^ 
8.  R.  R,  Co.,  7  Ind.  436,  disapproved. 

Bailroad. — Board  of  Direetors. — ^The  board  of  directors  of  a  railroad  com- 
pany are  its  immediate  representatives  and  occupy  the  relation  of  master  to 
the  various  employees  engaged  in  operating  the  road  and  superintending 
and  performing  the  business  of  the  company  in  its  various  departments. 

Samb. — Matter 'Machinist, — ^A  master-machinist  who  has  the  immediate  charge, 
control,  and  direction  of  the  engines  and  other  machinery  of  a  railroad  com- 
pany and  the  repairs  thereof  and  the  control  and  direction  of  the  engineers 
and  firemen  on  the  trains,  is  a  fellow-servant  of  such  a  fireman. 

Same. — ResponBthility  to  Employee. — The  principle  of  respondeat  superior  does 
not  apply  as  between  a  railroad  company  and  its  employees,  and  the  com- 
pany can  only  bo  held  responsible  to  the  employee  injured  without  his  own 
fault,  while  in  the  discharge  of  his  duty,  where  the  injury  is  caused  by  the 
negligence  or  failure  of  the  board  of  directors  to  perform  some  duty  de- 
volved upon  them  by  express  contract  with  the  employee,  or  which  is  im- 
plied from  their  relation  of  master  to  the  employee. 

Sams. — ImpUed  Duties. — It.  Is  the  duty  of  a  railroad  corporation  to  use  every 
reasonable  care  in  the  proper  construction  of  its  rood,  in  supplying  it  with 
the  necessary  equipment,  including  properly  constructed  engines,  and  the 
necessary  and  proper  materials  for  its  repair,  and  in  the  selection  of  com- 
petent, skilful,  and  trusty  subordinates  to  supervise,  inspect,  repair,  and 
regulate  the  machinery,  and  to  regulate  and  control  the  operations  of  the 
road.  If  these  duties  are  performed  with  care  and  diligence  by  the  direct- 
ors, and  one  of  the  persons  so  employed  is  guilty  of  negligence,  by  which 
an  injury  occurs  to  another  employee,  it  is  not  the  negligence  of  the  direct- 
ors, or  master,  and  the  company  is  not  responsible. 

Same. — Xoiice. — Where  the  directors  have  performed  these  duties  and  have 
placed  the  engines  of  the  company  under  the  Immediate  charge,  control, 
and  direction  of  a  competckit  gnd  trustworthy  master-machinist,  and  have 
furnished  him  with  adequate  materials  and  resources  for  their  jepair,  no- 
tice to  the  directors  that  an  engine  is  out  of  repair  and  unsafe  for  use  is  not, 
in  the  absence  of  notice  that  it  is  being  so  used,  sufficient  to  render  the 
company  liable  for  an  injury  to  a  fireman  employed  by  the  company,  while 
in  the  performance  of  his  duty  upon  such  engine  under  the  direction  of 
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the  master-machinist)  oaused  bj  tho  explosion  of  the  boiler,  by  reason  of 
its  defective  condition,  without  his  fknlt  or  negligence  or  the  fault  or  negli- 
gence of  tho  engineer  in  charge. 

APPEAL  from  the  Marion  Common  Pleas. 

This  was  an  action  by  James  H.  Arnold,  as  administra- 
tor of  James  H.  Scott,  deceased,  against  the  Columbus  and 
Indianapolis  Central  Railway  Company,  the  appellant,  for 
causing  tho  death  of  the  decedent,  an  employee  of  the 
company. 

The  suit  was  brought  for  the  benefit  of  two  infant  sons 
of  tho  deceased,  who  are  his  only  children  and  heirs  at  law. 

The  complaint  is  in  two  paragraphs.  The  first  para- 
graph alleges,  that  the  decedent  had  been  in  the  employ  of 
the  appellant,  as  fireman  on  a  freight  engine,  for  about  two 
months,  when,  on  the  morning  of  the  5th  of  February,  1867, 
he  was  ordered  by  the  appellant  to  serve  as  fireman  on  engine 
No.  16,  attached  to  an  express  passenger  train,  then  running 
on  said  road  between  Indianapolis  and  Columbus,  Ohio;  that 
said  engine  "  was  old  and  rickety,  with  a  weak,  defective, 
patched  up,  and  leaky  boiler,"  which  was  not  strong  enough 
to  endure  a  high  pressure  of  steam,  and  could  not  bo  used 
with  safety  in  drawing  a  train  of  any  kind,  and  that  its  use 
to  an  express  train,  in  its  weak  and  unsound  condition,  in- 
volved great  peril  to  the  lives  of  both  passengers  and  em- 
ployees; that  the  deceased  did  not  know,  and  had  no  means 
of  knowing,  the  weak  and  unsafe  condition  of  said  en^ne 
when  he  was  placed  upon  it  as  fireman;  that  the  appellant^ 
with  full  knowledge  of  the  defective  and  unsafe  condition 
thereof,  carelessly  and  negligently  caused  the  same  to  be 
used  in  drawing  said  express  train,  and  on  the  same  day 
the  boiler  exploded,  by  reason  of  its  defective  and  unsound 
condition,  and  caused  the  death  of  the  decedent,  without 
any  negligence  or  fault  on  his  part. 

The  second  paragraph  contains,  substantially,  the  same 
averments  as  the  first,  except  it  alleges,  that  the  explosion 
of  the  boiler  and  death  of  Scott  occurred  in  the  State  of 
Ohio,  and  sets  out  the  statute  of  that  State,  authorizing 
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Buits  by  administrators  in  sucli  cases^  which  is  substantialljr 
the  same  as  the  statute  of  Indiana  on  the  same  subject. 

A  demurrer  to  each  paragraph  of  the  complaint  was 
overruled,  and  the  ruling  excepted  to.  An  answer,  consist- 
ing of  a  general  denial  and  several  special  paragraphs,  was 
then  filed,  upon  which  issues  were  formed <and  a  trial  was 
had,  resulting  in  a  verdict  for  the  plaintiff  for  twenty-five 
hundred  dollars. 

A  motion  for  a  new  trial  being  overruled,  judgment  was 
rendered  on  the  verdict.  Other  facta  in  the  case,  as  well  as 
the  questions  involved,  are  stated  in  the  opinion  of  the 
court. 

Elliott,  C.  J. — The  first  question  in  the  case  is  presented 
by  the  demurrer  to  the  complaint,  which  was  overruled  by 
the  court.  We  think  there  was  no  error  in  that  ruling. 
The  complaint  alleges,  that  the  engine  was  old,  and  the  boil- 
er was  so  worn  and  defective  that  it  was  unsafe,  tod  its  use 
involved  great  peril  to  the  lives  of  the  employees,  of  which . 
the  appellant  had  full  notice,  though  the  deceased  was  ig- 
norant thereof,  and  that  the  appellant,  knowing  the  unsafe 
condition  of  the  engine,  negligently  and  carelessly  caused 
it  to  be  used  in  drawing  the  express  train;  that  by  reason 
of  its  defective  and  unsound  condition,  and  without  any 
fault  of  thd  deceased,  the  boiler  exploded  and  caused  his 
death. 

A  railroad  company,  occupying  the  relation  of  master  in. 
such  cases,  is  bound  to  its  servants  and  employees  on  its- 
trains  to  use  reasonable  care  in  furnishing  the  road  withi 
proper  and  safe  machinery,  and  in  the  employment  of  com- 
petent anfl/flkilfiil  agents  to  superintend  and  keep  it  in  prop- 
er repair. ' 

The  master  is  not  responsible  to  an  employee  for  •  an  •  m- 
jury  occasioned  by  the  carelessness  or  negligence  of  a  co- 
employee  or  fellow  servant.    But  here  it  is  alleged  that  the 
appellant,  the  master,  was  notified  of  the  unsafe  conditioni 
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of  the  engiue,  aiid  negligently  caused  it  to  be  used,  where- 
by the  fatal  injury  occurred.  The  negligent  acts  complained 
of  are  imputed  to  the  master,  and  not  to  an  employee;  and 
if  the  allegations  are  true,  tlie  appellant  is  clearly  respon- 
sible. 

The  question  of  the  relation  of  co-employees  to  each  oth- 
•er  and  the  duty  and  liability  of  the  master  to  them  will  be 
more  fully  discussed  in  a  subsequent  part  of  this  opinion. 

The  evidence  given  on  the  trial  is  before  us,  and  discloses 
:the  following  facts,  in  reference  to  which  there  is  no  contro- 
versy :  Thomas  V.  Losee  was  in  the  employ  of  the  com- 
pany, as  master-machinist  for  the  western  division  of  the 
road,  and  had  occcnpied  that  position  at  Indianapolis  from 
1863  until  the  time  of  the  trial;  and  as  such  he  had  the  im- 
mediate  control,  direction,  and  supervision  of  the  engines 
and  other  machinery,  and  of  the  engineers  and  firemen  on 
the  engines  on  that  division  of  the  road.  He  selected  the 
engine,  engineer,  and  fireman  for  each  particular  service  or 
train,  and  ordered  them  accordingly.  He  was  a  skilful  and 
experienced  master-machinist,  and  entirely  competent  to 
•the  proper  performance  of  the  duties  required  of  him. 

On  the  morning  of  the  5th  of  February,  1867,  at  Indian- 
.apolis,  by  Losee's  direction,  one  Lederer  was  put  in  charge 
of  engine  No.  16,  with  Scott  as  fireman,  in  running  an  ex- 
press passenger  train  between  that  place  and  Columbus, 
*Ohio;  and  on  the  same  day,  whilst  so  engaged,  the  boiler  of 
(the  engine  exploded,  when  in  the  State  of  Ohio,  and  caused 
the  death  of  Scott.  The  explosion  occurred  in  the  fire-box. 
The  engine  was  thrown  some  distance  from  the  track  and 
iits  direction  reversed.  It  was  a  Hinkley  engine,  built  at 
the  Boston  Locomotive  "Works,  and  purchased  by  the  com- 
pany in  1852.  It  was  a  good  engine,  and  had  done  valua- 
ble service. 

A  new  fire-box  was  placed  in  it  in  1862,  which  was  re- 
.paired  and  put  in  good  order  about  four  or  five  months  be- 
fore the  explosion.  The  engine,  for  some  time  previous, 
ihadbeen  used. mostly  for  freight  purposes,  though  for  three 
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or  four  weeks  immediately  preceding  the  explosion  it  was 
used  with  a  passenger  train,  and  did  good  service. 

Neither  the  engineer  nor  Scott  had  been  in  the  employ 
of  the  appellant  over  about  two  months,  and  neither  had 
served  on  engine  No.  16  until  the  day  of  the  explosion. 

The  instructions  given  by  the  court  to  the  jury  were  ex- 
cepted to  by  the  appellant,  and  exceptions  were  also  taken 
to  the  refusal  of  the  court  to  ^ve  numerous  instructions 
asked  by  the  appellant, 

A  recovery  was  sought  on  the  grounds  that  the  engine 
was  old,  worn  out,  and  unfit  for  service,  and  that  its  condi- 
tion was  known  to  Losee,  or  might  have  been  known  to 
him  by  a  proper  examination,  which  he  failed  to  make,  and 
carelessly  and  in  neglect  of  his  duty  ordered  it  to  be  used 
in  its  unsafe  condition,  and  thereby  caused  the  death  of 
Scott;  that  Losee,  as  master-machinist,  was  the  representa- 
tive of  the  appellant,  and  not,  in  a  legal  sense,  a  fellow-serv- 
ant or  co-employee  with  Scott;  and  that  the  appellant  was, 
therefore,  responsible  in  damages  for  the  death  of  Scott, 
caused  by  Losee's  negligence. 

This  theory  is  clearly  sustained  by  the  instructions  of  the 
court  to  the  jury,  and  in  the  refusal  to  give  any  of  the  various 
instructions  asked  by  the  appellant  maintaining  a  contrary 
doctrine.    Thus,  the  court  instructed  the  jury  as  follows : — 

"  3.  It  was  the  duty  of  the  defendant  to  see  to  it  that 
the  road  was  equipped  with  sufficient,  suitable,  and  safe  en- 
gines and  machinery,  and  materials  of  the  necessary  qual- 
ity, and  men  of  the  knowledge,  skill,  care,  and  capacity, 
necessary  for  the  well  and  faithful  discharge  of  all  the  du- 
ties that  appertain  to  the  positions  they  severally  occupied. 
For  the  faithful  discharge  of  this  obligation  the  defendant 
is  holden  to  each  and  every  person  whom  it  employs  in  the 
business  of  running  the  road.  And  if  you  find  from  the 
evidence  that  the  defendant  had  knowledge,  or  in  the  exer- 
cise of  due  care  might  have  known,  that  the  engine  in  ques- 
tion was  defective,  insufficient,  and  unsafe  for  the  service  in 
which  the  same  was  employed,  and  the  explosion  which  re- 
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suited  in  the  death  of  Scott  was  caused  by  the  defective 
and  unsafe  condition  of  the  engine,  without  the  favlt  or  neg- 
ligence of  the  deceased  or  of  the  engineer  contributing  to  the  re- 
sult^ in  that  case  the  plaintiff  will  be  entitled  to  recover." 

"  4.  The  amount  or  degree  of  care  which  the  defendant 
is  bound  to  use,  in  order  to  see  that  her  machinery  and  en- 
gines are  in  proper  order  and  condition  for  the  service  re- 
quired of  them,  should  be  proportioned  to  the  risk  and 
danger  to  life  which  would  probably  result  from  negligence 
and  carelessness  in  this  regard." 

"7.  If  the  engine  had  been  recently  overhauled  by  a 
competent  and  skilful  machinist,  and  he  used  due  care  and 
diligence  in  putting  her  in  repair,  and  put  her  upon  the  trip 
at  the  time  of  the  accident,  in  a  safe  and  good  condition,  ca-- 
pable  of  making  the  trip,  if  used  in  a  proper  manner,  but  she 
was  carelessly,  negligently,  or  unskilfully  used  by  the  de- 
ceased or  the  engineer  in  charge,  and  the  accident  re- 
sulted from  careless  usage,  in  that  case  the  plaintiff  cannot 


recover." 


One  of  the  instructions  asked  by  the  appellant,  which  the 
court  refused  to  give,  is  as  follows: — 

"15.  The  business  of  a  railroad  is,  of  necessity,  con- 
ducted by  a  number  and  variety  of  agents  and  employees, 
and  the  condition  and  control  of  its  machinery  are  also,  of 
necessity,  under  the  supervision  of  agents  and  employees; 
and  when  one  accepts  a  situation  on  any  given  road,  where 
he  must  necessarily  be  exposed  to  injury  by  any  want  of 
care  or  by  the  recklessness  of  a  fellow-servant,  he  must  be 
held  to  have  entered  such  employment  in  view  of  such  haz- 
ard, and  be  cannot  recover  for  an  injury  resulting  from 
the  carelessness*  or  recklessness  of  a  fellow-servant,  if  the 
company  has  been  prudent  and  careful  in  the  selection  of 
such  fellow-servant,  and  especially  if  the  fellow-servant 
through  whose  act  or  negligence  the  injury  results  is  and 
had  been  a  prudent,  careful  employee,  and  competent  to 
the  work  placed  under  his  care,  although  the  particular  act 
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complained  of  may  have  been  his  gross  negligence  or  reck- 
lessness." 

The  appellant  also  asked  the  court  to  instruct  the  jury 
as  follows: — 

"11.  The  defendant  is  not  liable  for  injuries  resulting 
from  latent  defects  in  machinery  such  as  cannot  be  detected 
by  the  care  and  skill  of  those  competent  to  test  the  suffi- 
ciency of  the  machinery  on  the  road."  The  court  refused, 
however,  to  give  it  as  asked,  but  gave  it  after  adding  to  it 
these  qualifying  words:  "jf  care  and  diligence  is  used  in  ex- 
amining and  inspecting  the  machinery" 

This  instruction  was  also  moved  by  the  appellant,  viz.: — 

"21.  So  far  as  concerns  the  employees  of  railroad  com- 
panies, there  is  no  implied  warranty  of  life  or  guaranty 
against  injury;  but  the  employee  takes  his  place  subject  to 
all  the  dangers  incident  to  the  position.  The  company  is 
only  bound  to  furnish  competent  and  careful  employees,  to 
keep  her  machinery  in  repair  and  safe  condition,  so  far  as 
she  can  by  competent  and  careful  workmen;  and  if  you  be- 
lieve from  the  evidence  that  she  did  it  in  this  case,  the 
plaintiff  cannot  recover,  though  the  deceased  came  to  his 
death  by  the  explosion  complained  of."  This  the  court  re- 
fused, but  in  lieu  thereof  instructed  thus:  "So  far  as  con- 
cerns the  employees  of  railroad  companies,  there  is  no  im- 
plied warranty  of  life  or  guaranty  against  injury,  but  the 
employee  takes  his  place  subject  to  all  the  dangers  incident 
to  the  position.  The  company  is  only  bound  to  furnish  com- 
petent and  careful  employees,  to  keep  her  machinery  in 
repair  and  safe  condition,  so  far  as  she  can  by  competent 
and  careful  workman,  tising  dice  care  to  see  that  her  machineryi 
is  in  good  and  safe  repair  \  and  if  you  believe  from  the  evi- 
dence that  she  did  iise  such  care  in  this  case^  the  plaintiff  can- 
not recover,  though  the  deceased  came  to  his  death  by  the 
explosion  complained  of." 

The  instruction,  as  asked,  claims  that  the  appellant  was 
not  responsible,  if  the  employees  having  the  care  and  man- 
agement of  the  machinery  and  of  its  repairs  and  condition 
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were  competent,  and  careful  in  the  discharge  of  their  duties, 
although  the  decedent  came  to  his  death  by  the  careless- 
ness of  such  co-employees.  But  by  the  modification  made 
by  the  court,  which  we  have  italicized,  an  entirely  different 
pri nciple  is  asserted.  The  instruction,  as  given,  in  effect,  said 
to  the  jury  that  the  appellant  was  bound  to  see  to  it  that  the 
machinery  of  the  road  was  kept  in  proper  order,  and  if  the 
eogine  was  in  an  unsafe  condition,  and  was  thus  used  by 
order  of  the  master-machinist,  and  if  the  explosion  resulted 
from  the  unsafe  condition  of  the  engine,  the  appellant  was 
responsible,  notwithstanding  the  master-machinist  was 
competent,and  careful,and  worthy  to  be  trusted  in  his  po- 
sition. 

It  is  a  well  settled  principle  of  the  law,  that  the  employer 
or  master  is  not  liable  for  injuries  suffered  by  one  employee 
solely  through  the  carelessness  or  negligence  of  another 
employee  of  the  same  master,  engaged  in  the  same  general 
business. 

Each  employee  engaged  with  others  in  the  service  of  a 
common  master  takes  upon  himself  the  liability  to  injury 
resulting  from  the  negligence  of  his  co-employees.  The 
hazard  is  incident  to  the  nature  of  the  employment  into 
which  he  enters,  and  in  respect  to  which  the  master  is  not 
an  insurer,  in  the  absence  of  an  express  contract  to  that  ef- 
fect. iNTor  is  the  master  liable  by  the  fact  that  the  em- 
ployee receiving  the  injury  is  inferior  in  grade  of  em- 
ployment to  the  party  by  whose  negligence  the  injury  is 
caused,  if  both  are  employed  in  the  same  general  business, 
or  in  other  words,  "if  the  services  of  each  in  his  particular 
sphere  or  department  are  directed  to  the  accomplishment  of 
the  same  general  end."  Warner  v.  The  Ene  Railway  Co,y 
recently  decided  by  the  Court  of  Appeals  of  N.  T.  and  re- 
ported in  8  Am.  Law  Reg.  (n.  s.)  209 ;  Priestley  v.  Fowler,  S 
M.  &  W.  1;  Coon  v.  Utica,  ^e.y  R.  R.  Co.  5  K  Y.  492;  Albro 
v.  Agawam  Canal  Co.,  6  Cush.  75. 

In  GiUenwaier  v.  The  M.  ^  I.  R.  R.  Co.,  5  Ind.  339,  and 
Fitzpatricic  v.  The  N.  A.  ^  S.  R.  R.  Co.,  7  Ind.  436,;  it  was 
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held,  that  a  railroad  company  is  liable  to  a  servant  for  an 
injury  occasioned  by  the  negligence  of  other  servants  of 
the  company,  where  the  duties  of  the  latter,  in  connection 
with  which  the  injury  happens,  are  not  common  or  in  the 
same  department  with  those  of  the  injured  servant,  and 
where  the  negligence  of  the  latter  has  not  contributed  to 
produce  the  injury.  But  this  limitation  of  the  ejcemption 
of  the  company  from  liability  in  such  cases  is  not  recog- 
nized in  any  of  the  subsequent  cases;  and  it  is  now  settled 
in  this  State,  that  the  employer  is  not  liable  for  an  injury 
to  one  employee,  occasioned  by  the  negligence  of  another 
engaged-in  the  same  general  undertaking.  The  0.  ^  JHf.  B. 
R.  Co.  V.  Tindally  13  Ind.  366;  Wilson  v.  The  Madison  S^c. 
B.  B.  Co.,  18  Ind.  226;  Slattenfs  AdmW  v.  The  Toledo  ^  W. 
B.  W.  Co.,  23  Ind.  81 ;  The  0.  ^  M.  B.  B.  Co.  v.  Hammers- 
ley,  28  Ind.  371.  In  Slatten/s  Adm'r.  v.  The  Toledo  ^  W.  B. 
B.  Co.,  supra,  Worden,  J.,  quotes,  with  approbation,  from 
the  decision  in  Wright  v.  The  N.  Y.  Central  B.  B.  Co.,  25 
N".  T.  562,  as  follows:  "Neither  is  it  necessary,  in  order  to 
bring  a  case  within  the  general  rule  of  exemption,  that 
the  servants,  the  one  that  sufiers  and  the  one  that  causes 
the  injury,  should  be  at  the  time  engaged  in  the  same  op- 
eration or  particular  work.  It  is  enough  that  they  are  in 
the  employment  of  the  same  master,  engaged  in  the  same 
common  enterprise,  both  employed  to  perform  duties  and 
services  tending  to  accomplish  the  same  general  purposes, 
as  in  maintaining  and  operating  a  railroad,  operating  a  fac- 
tory, working  a  mine,  or  erecting  a  building.  The  question 
is  whether  they  are  under  the  same  general  control." 

To  the  same  effect  is  the  case  of  ManvUle  v.  The  Cleve- 
land ^-c.  B.  B.  Co.,  11  Ohio  St.  417,  where  it  is  said,  that 
"those  employed  in  facilitating  the  running  of  the  trains, 
by  ballasting  the  track,  removing  obstructions,  and  those 
employed  at  stations,  attending  to  switches,  and  other  du- 
ties of  a  like  nature  upon  the  road,  as  well  as  those  upon 
the  trains,  operating,  may  all  be  well  regarded  as  fellow-serv- 
ants in  the  common  service." 
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In  the  case  at  bar,  Losee,  as  master-machinist,  had  the 
immediate  charge,  control,  and  direction  of  the  machinery, 
and  of  its  repairs,  as  well  as  the  control  and  direction  of 
the  engineers  and  firemen  on  the  trains. 

He  and  the  deceased  were  both  employees  of  the  appel- 
lant, engaged  in  the  same  general  undertaking,  operating 
the  road-^indeed,  in  the  same  department,  the  one  serving 
under  the  immediate  direction  and  control  of  the  other. 
They  were  fellow-servants,  and  the  appellant  is  not  respon- 
sible for  an  injury  to  the  one,  caused  by  the  negligence  of 
the  other. 

But  it  is  insisted,  that  the  appellant  was  bound  to  the  em- 
ployees to  furnish  the  road  with  sound  and  safe  machinery, 
and  to  keep  it  in  safe  repair  and  condition,  and  if  the  explo- 
sion of  the  boiler  and  the  death  of  the  deceased  were  caused 
by  the  use  of  the  engine  when  in  an  unsafe  condition,  the 
feult  is  attributable  to  the  appellant,  and  the  plaintiff  is  en- 
titled to  recover.  We  do  not  think  this  position  is  sound 
in  principle,  or  sustained  by  the  weight  of  authority,  though 
cases  may  be  found  to  support  it. 

The  board  of  directors  of  a  railroad  company  are  its  im- 
mediate representatives,  and  occupy  the  relation  of  master 
to  the  various  employees  engaged  in  operating  the  road 
and  superintending  and  performing  the  business  of  the 
company  in  its  various  departments.  When  an  injury  re- 
sults to  a  passenger  on  a  train,  or  to  a  stranger,  from  the 
negligence  or  carelessness  of  an  employee  in  the  discharge 
of  the  duties  devolving  upon  him,  the  principle  of  respond- 
eat superior  applies,  and  the  company  is  responsible  in  dam- 
ages; but  this  principle  does  not  apply  as  between  the  com- 
pany and  its  employees,  and  in  such  cases  the  company  can 
only  be  held  responsible  to  the  employee  where  the  injury 
is  caused  by  the  negligence  or  failure  of  the  board  of  direct- 
ors to  perform  some  duty  devolved  upon  them  by  express 
contract  with  the  employee,  or  which  is  implied  from  the 
duties  .devolving  upon  them  in  their  relation  of  master  to 
the  enpiployee.    The  directors  of  such  a  corporation,  from 
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the  very  nature  of  the  organization  and  the  business  in  which 
it  is  engaged,  are  not  expected  personally  to  superinted  the 
various  operations  of  the  rpad.  There  is  no  implied  obliga- 
tion that  they  should  do  so;  nor  is  it  to  be  presumed  that 
they  are  selected  with  a  view  to  their  qualifications  and  skill 
for  the  performance  of  many  of  the  duties  required  in  con- 
structing, equipping,  and  operating  the  road.  The  master 
is  not  liable  to  his  servant,  unless  there  be  negligence  on 
the  part  of  the  master,  in  that  which  the  master  has  con- 
tracted or  undertaken,  either  expressly  or  impliedly,  to  do. 

It  is  the  duty  of  such  a  corporation  to  use  every  reason- 
able care  in  the  proper  construction  of  its  road,  and  in  sup- 
plying it  with  the  necessary  equipment,  including  properly 
constructed  engines,  and  the  necessary  and  proper  materials 
for  its  repair,  and  the  selection  of  competent,  skilful,  and 
trusty  subordinates  to  supervise,  inspect,  repair,  and  regu- 
late the  machiliery,  and  to  regulate  and  control  the  opera- 
tions of  the  road.  If  these  duties  are  performed  with  care 
and  diligence  by  the  directors,  and  one  of  the  persons  so 
employed  is  guilty  of  negligence  by  which  an  injury  oc- 
curs to  another,  it  is  not  the  negligence  of  the  directors,  or 
master,  and  the  company  is  not  responsible.  This  position 
is  sustained  by  the  rulings  of  this  court  in  The  Chicago  ^c, 
K  R.  Co,  V.  Harney,  28  Ind.  28,  and  The  0.  ^  M.  E.  B.  Co. 
V.  Hammerslei/,  id.  871. 

In  the  case  of  Warner  v.  The  Erie  Railioay  Co,,  supra,  the 
action  was  brought  to  recover  damages  arising  from  a  per- 
sonal injury  which  resulted  in  the  death  of  one  of  the  de- 
fendant's employees,  a  baggageman,  on  a  train  which  was 
precipitated  into  a  stream  by  the  falling  of  a  bridge.  The 
jury  found  that  the  bridge  fell  from  decay  in  its  timbers. 
The  bridge  was  properly  constructed  and  was  originally  of 
sufficient  strength  for  the  purposes  for  which  it  was  intended. 
It  was  held,  that  the  company  was  not  liable,  in  the  absence 
of  proof  that  the  directors  of  the  company  had  notice  of 
the  unsafe  condition  of  the  bridge. 

The  case  of  Wilson  y.  Merry,  decided  in  the  English 
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House  of  Lords,  in  May,  1865,  and  reported  in  the  Law 
Reports,  Appellate  Series,  part  3d,  for  July,  1868,  p.  326,  is 
said  to  be  a  very  instructive  case  on  this  subject.  The  re- 
port containing  the  case  is  not  in  our  reach,  but  we  find  a 
somewhat  comprehensive  notice  of  it  in  Warner  v.  Erie 
Railway  Co.y  s^ipray  the  substance  of  which  is  as  follows: — 
It  was  a  Scotch  appeal  in  a  case  where  a  verdict  had  been 
recovered  against  the  proprietors  of  a  coal-mine,  for  the 
death  of  a  party  occasioned,  as  was  alleged,  by  the  defect- 
ive construction  of  a  scaffold  in  the  mine.  "The  case 
turned  upon  the  liability  of  the  master  for  an  injury  to  his 
employee,  where  the  master  did  not  personally  superintend 
the  work,  but  devolved  it  upon  a  suitable  mechanic  or  fore- 
man, superior  in  grade  to  the  injured  employee.  Opinions 
were  given  by  the  Lord  Chancellor,  Lord  Cairns,  and  by 
the  ex-Chancellors,  Lord  Cranworth  and  Lord  Ciielmspord, 
all  substantially  concurring  in  the  conclusion,  that  the  duty 
of  the  master  was  to  select  proper  and  competent  persons 
to  do  the  work,  and  furnish  them  with  adequate  materials 
and  resources  for  its  accomplishment;  and  when  he  had 
done  that,  he  had  performed  his  whole  duty.  In  the  course 
of  his  opinion.  Lord  Cairns  says:  'The  master  is  not,  and 
cannot  be,  liable  to  his  servant,  unless  there  be  negligence 
on  the  part  of  the  master,  in  that  which  he,  the  master,  has 
contracted  or  undertaken  wdth  his  servant  to  do.  The  mas- 
ter has  not  contracted  or  undertaken  to  execute  in  person 
the  work  connected  with  his  business;  but  to  select  proper 
and  competent  persons  to  do  so,  and  furnish  them  with  ad- 
equate materials  and  resources  for  the  work.*  He  adds, 
4f  the  persons  so  selected  are  guilty  of  negligence,  this  is 
not  any  negligence  of  the  master;  and  if  an  accident  occurs 
to  a  workman  to-day,  in  consequence  of  the  negligence  of 
another  workman,  skilful  and  competent,  who  was  form- 
erly, but  is  no  longer  in  the  employment  of  the  master,  the 
master  is  not  liable,  although  the  two  cannot  technically  be 
described  as  fellow-workmen ;  negligence  cannot  exist,  if  the 
master  does  his  best  to  supply  competent  persons.    He  can- 
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not  warrant  the  competency  of  his  servants."'  See,  also, 
Wright  V.  N.  Y.  a  R.  R.  Co.,  25  N.  Y.  562. 

One  of  the  cases  cited  by  the  appellee,  and  much  relied 
on  to  sustain  the  rulings  of  the  court  below,  is  that  of  War- 
ner V.  The  Erie  Railway  Co.,  in  the  Supreme  Court  of  New 
York,  49  Barb.  558 ;  but  that  case,  as  we  have  seen,  was  sub- 
sequently reversed  by  the  Court  of  Appeals,  on  the  very 
point  to  which  it  is  cited  as  authority.  39  N.  Y.  468. 

Ilere  the  evidence  conclusively  shows  that  Losee  was 
skilful  and  competent,  and  that  the  shop  of  the  appellant  at 
Indianapolis  was  furnished  with  all  the  necessary  appliances, 
and  with  adequate  materials  and  resources,  and  skilful 
workmen  to  keep  the  machinery  in  repair. 

Notice  to  the  directors  of  the  company  that  the  engine 
was  out  of  repair  and  unsafe  for  use  would  not  of  itself  be 
sufficient  to  render  the  company  liable.  Such  machinery 
is  often  liable  to  get  out  of  repair  and  become  unsafe.  The 
directors  did  not,  in  person,  superintend  its  repairs  or  direct 
its  use,  but  devolved  these  duties  on  a  skilful,  competent, 
and  trustworthy  master-machinist,  and  furnished  him  with 
adequate  materials  and  resources  for  its  repair.  They  did 
not  direct  or  authorize  its  use  when  in  an  unsafe  condition, 
and  are  not  responsible  for  its  use  in  that  condition,  in  the 
absence  of  notice  that  it  was  being  so  used.  But  there  was 
no  evidence  even- tending  to  prove  that  the  directors  of  the 
company  had  any  notice  that  the  engine  was  in  an  unsafe 
condition,  or  that  it  was  being  so  used. 

"We  have  discussed  the  questions  involved  in  the  case  on 
the  hypothesis  that  the  engine  was  defective  and  unsafe,  and 
was  carelessly  put  into  the  service  in  that  condition  by  Lo- 
see, and  that  the  explosion  was  caused  by  the  defective  condi- 
tion of  the  engine,  and  without  any  fault  or  negligence  on 
the  part  of  the  deceased,  or  of  the  engineer  in  charge;  but 
we  are  by  no  means  satisfied  that  the  evidence  justifies  such 
a  conclusion.  It  was  a  rule  of  the  service,  that  when  an 
engine  was  out  of  repair,  rendering  it  unsafe  or  unfit  for  the 
service  required,  the  engineer  in  charge  should  report  the 
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fact  promptly  to  the  master-machinist.  No  such  report 
was  made  as  to  engine  No.  16,  nor  was  there  any  evidence 
that  the  master-machinist  had  any  notice,  in  fact,  that  it 
was  in  an  unsafe  condition  or  needed  repairs;  whilst  the 
engineer  who  had  been  in  charge  of  and  daily  used  it  for 
months,  and  up  to  the  day  on  which  the  deceased  was 
placed  on  it  as  fireman,  testified  that  it  was  a  good  machine, 
in  a  safe  condition  and  in  good  repair  the  day  before  the 
accident.  The  only  evidence  to  the  contrary  was  that  of 
the  engineer  in  charge  of  it  on  the  day  of  the  explosion, 
who  testified,  that  the  boiler  was  leaking  at  the  flues,  in  the 
flue-sheet;  but  the  explosion  is  not  ascribed  to  that  cause. 
He  further  testified,  that  the  explosion  occurred  in  the 
fire-box,  and  without  any  fault  on  his  part  or  that  of  the 
deceased.  When  asked  if  he  knew  whether  the  fire-box 
and  crown-sheet  were  old  or  new,  he  answered,  that  he  did  not 
know,  and  could  not  tell  from  outside  appearances;  that  it 
w^s  impossible  to  tell,  when  it  was  coated  over  with  lime  on 
the  inside;  that  "it  might  very  often  look  very  well  on  the 
outside,  while  it  was  all  rotten  on  the  inside."  He  was  also 
asked,  what  was  the  cause  of  the  explosion  to  the  best  of 
his  knowledge  and  judgment;  to  which  he  answered,  "The 
deficiency  of  the  fire-box,  as  far  as  I  know.  It  was  old  and 
worn  out."  His  leg  was  broken  by  the  explosion,  and  he 
did  not  examine  the  fire-box  afterwards.  He  had  never 
run  the  engine  until  that  day,  and  had  no  previous  knowl- 
edge of  it;  and  when  it  is  remembered  that  he  had  just  pre- 
viously testified,  that  he  did  not  know  whether  the  fire-box 
was  old  or  new,  and  could  not  tell  from  outside  appearances, 
the  only  view  he  ever  had  of  it,  his  opinion  as  to  the  cause 
of  the  explosion  is  entitled  to  but  little  weight.  On  the  other 
hand,  the  nature  of  the  explosion  and  the  evidence  of  wit- 
nesses of  skill  and  experience  very  strongly  indicate  that 
the  water  was  suflfercd  to  get  too  low  in  the  boiler,  in  con- 
sequence of  which — ^the  steam  being  shut  off"  for  a  time, 
when  on  a  down  grade — the  water  sank  below  the  crown- 
sheet  of  the  fire-box,  which  became  highly  heated,  and 
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when  the  steam  was  let  on  the  water  rose  upon  the  crown- 
sheet,  in  its  heated  condition,  and  thereby  caused  the  explo- 
sion. But  we  need  not  discuss  the  evidence  on  this  point. 
The  court  erred  in  the  instructions  to  the  jury  as  already 
indicated,  and  in  refusing  to  give  instructions  11, 15,  and 
21,  as  asked  by  the  appellant,  and  a  new  trial  should,  there- 
fore, have  been  granted. 

Judgment  reversed,  with  costs;  and  the  cause  remanded, 
for  a  new  trial  and  further  proceedings  not  inconsistent 
with  this  opinion. 

J.  L.  Ketcham  and  J.  L.  MUchellj  for  appellant. 

J.  T.  JDye  and  A.  C.  HarriSj  for  appellee. 


Morris  v.  The  State.  ' 

Criminaii  Law. — Sunday, —  Work  of  Necessity, — On  the  trial  of  an  informa- 
tion for  a  violation  of  the  Sabbath,  nnder  the  act  of  1855  (2  G.  &  H.  481), 
the  evidence  showed  that  the  defendant  was  engaged  on  a  certain  Sunday 
in  gathering  and  boiling  sngar-water  on  his  premises;  that  it  was  a  good 
day  for  the  flowing  of  the  water;  that  his  troughs  were  full  and  running  over; 
that  he  had  no  way  to  save  the  water  but  by  gathering  and  boiling  it. 

Heldy  that  this  was  a  work  of  necessity  within  the  statute. 

Save. — Praetiee. — Motion  in  Arrett. — A  variance  between  the  affidavit  and 
the  information  cannot  be  taken  advantage  of  by  motion  in  arrest. 

APPEAL  from  the  Eush  Common  Pleas. 

Gregory,  J. — ^Information  against  the  appellant  for  a  vio- 
lation of  the  Sabbath,  under  the  act  of  February  28th,  1855, 
2  G.  &  H.  481,  sec.  1. 

The  affidavit  charged  the  oftense  on  the  81st  of  March, 
1867;  the  information  charged  it  on  the  31st  of  March,  1868. 
Plea,not  guilty;  trial  by  the  court;  finding, guilty ;  motion  for 
a  new  trial  overruled;  motion  in  arrest  overruled;  and  judg- 
ment. 
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The  evidence,  being  in  the  record,  shows  that  on  Sun- 
day the  Slst  day  of  March,  1867,  the  defendant  was  en- 
gaged in  gathering  and  boiling  sugar-water  on  his  premises; 
that  it  was  a  good  day  for  the  flowing  of  the  water;  that 
his  troughs  were  full  and  running  over;  that  he  had  no  way 
to  save  the  water  but  by  gathering  and  boiling  it.  Was  it 
a  work  of  necessity? 

As  to  what  was  meant  by  a  work  of  "necessity"  under  a 
very  similar  statute  came  in  review  in  Flagg  v.  The  Inhab- 
itants of  MiUhury,  4  Gush.  243.  Wilde,  J.,  speaking  for  the 
court,  says,  "By  the  word  "necessity"  in  the  exception  we 
are  not  to  understand  a  physical  and  absolute  necessity;  but 
a  moral  fitness  or  propriety  of  the  work  and  labor  done, 
under  the  circumstances  of  any  particular  case,  may  be 
deemed  necessity  within  the  statute;  and  so  it  was  decided, 
in  the  construction  of  a  similar  exception,  in  the  prohibi- 
tion against  traveling  on  the  Lord's  day,  in  the  statute  of 
1791,  c.  58,  §  2.  Commonwealth  v.  Knox^  6  Mass.  76;  Pcarce 
v.  Atwoody  13  Mass.  854."  In  the  Commonwealth  v.  KnoXj 
supra^  Parsons,  C.  J.,  says,  "By  necessity,  there,  cannot  be 
understood  physical  necessity;  for  a  case  in  which  any  man 
is  physically  obliged  to  travel  can  hardly  be  imagined.  But 
a  moral  fitness  or  propriety  of  traveling,  under  the  circum- 
stances of  any  particular  case,  may  be  deemed  necessity 
within  this  section ;  and  afortioriy  when  the  traveling  is  nec- 
essary to  execute  a  lawful  contract,  it  cannot  be  considered 
as  unnecessary  travelling,  against  the  prohibition  of  the 
statute." 

In  McGatrick  v.  Wason^  4  Ohio  St.  566,  Thurman,  C.  J., 
in  delivering  the  opinion  of  the  court,  says,  "Nor  will  it  do 
to  limit  the  word  "necessity"  to  those  cases  of  danger  to 
life,  health,  or  property,  which  are  beyond  human  foresight 
or  control.  On  the  contrary,  the  necessity  may  grow  out 
of,  or  indeed  be  incident  to  a  particular  trade  or  calling,  and 
yet  be  a  case  of  necessity  within  the  meaning  of  the  act. 
For  it  is  no  part  of  the  design  of  the  act  to  destroy,  or  im- 
pose onerous  restrictions  upon,  any  lawful  trade  or  business; 
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and  hence,  under  a  similar  statute,  it  has  been  held  in  a  sis- 
ter state,  that  it  is  lawful  to  keep  a  blast  furnace  at  work 
on  Sunday,  because  it  is  a  work  of  necessity.  So  too  it  has 
been  held,  that  under  special  circumstances,  a  mill  may 
grind  on  that  day;  and  I  think  it  will  hardly  be  questioned, 
that  a  gas  company  may  supply  gas;  a  water  company,  wa- 
ter; and  a  dairyman,  milk;  to  their  respective  customers,  on 
that  day.'* 

This  question  has  received  the  attention  of  the  courts  in 
Pennsylvania,  New  York,  Alabama,  Missouri,  and  New 
Hampshire,  with  like  results.  Logan  v.  Mathews j  6  Penn.  St. 
417;  Hooper  v.  Edwards,  18  Ala.  280;  25  Ala.  528;  The  State 
V.  Stone,  15  Mo.  513;  Clough  v.  Shepherd,  11  Fost.  (N.H.) 
490;  Farmake  v.  WUks,  22  Barb.  539. 

Sugar  making  from  the  maple  is  but  for  short  periods, 
depending  on  the  season  and  the  weather.  It  is  too  short  and 
precarious  to  justify  a  very  large  outlay  in  preparing  vessels. 
The  water  is  usually  boiled  down  as  it  is  gathered  from  the 
troughs  in  which  it  is  caught. 

We  think  the  labor  performed  by  the  appellant  in  gath- 
ering and  holing  the  sugar-water,  under  the  circumstances, 
was  a  necessity  under  the  statute. 

A  variance  between  the  affidavit  and  information  cannot 
be  taken  advantage  of  by  motion  in  arrest. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  grant  a  new  trial,  and  for  further  proceedings. 

L.  ^  W.  0.  Sextan,  for  appellant. 

M.  M.  Spalding  and  D.  E.  Williamson,  Attorney  Oeneral, 
for  the  State. 
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Maley  v.  The  State. 

Inoictmbnt. —  Obtaining  Money  Under  FaJUe  Pretemee. — Indictment  charging, 
that  "A.  and  B.,  on  &c.,  at  &c.,  did,  felonionsly,  designedly,  and  with  in- 
tent to  defraud  C,  represent  and  pretend  to  said  C.  that  a  certain  bank 
check  and  order  for  the  payment  of  money  (here  set  ont  in  htBc  verba^  pur- 
porting to  be  drawn  by  D.,  payable  to  £.,  and  indorsed  by  the  latter  in 
blank)  which  the  said  A.  then  had  in  his  possession,  was  good  and  of  the 
value  stated  on  its  face,  to  wit,  eight  hundred  dollars  in  currency;  by  means 
of  which  false  pretense  said  A.  and  B.  did  then  and  there  obtain  from  said 
G.  (certain  money  specified)  the  goods,  &c.,  of  said  C;  and  the  said  A.  and 
B.  then  and  there  delivered  said  check  to  said  C,  to  be  kept  by  him  as  se- 
curity for  the  payment  of  said  money  by  him  loaned  to  said  A.  and  B., 
which  was  then  and  there  obtained  from  said  C.  as  aforesaid  by  them,  with 
intent  to  cheat  and  defraud  him;  whereas  in  truth^  &c.,  said  check  was  not 
good,  was  not  of  the  value  of  eight  hundred  dollars  in  currency,  but  was  of 
no  valua  whatever;  all  of  which  said  A.  and  B.  then  and  there  well 
knew,"  &c. 

Eeldj  that  the  indictment  showed,  not  merely  a  false  promise,  but  a  false  pre- 
tense as  to  an  existing  fact,  and  was  sufficient. 

APPEAL  from  the  Marioa  Criminal  Circuit  Court, 
Frazeb,  J. — Several  questions  are  pressed  upon  our  atten- 
tion by  the  argument  in  this  case.  But  a  single  one  of 
them,  however,  is  presented  in  the  manner  required  by  the 
tenth  rule  of  this  court,  and  that  only  will,  therefore,  re- 
ceive consideration.  It  is  as  to  the  legal  sufficiency  of  the 
third  count  of  the  indictment,  a  motion  to  quash  which 
was  overruled  by  the  court  below. 

The  count  charged,  that  "John  Maley  and  Jeremiah 
O'Leary,  on,  &c.,  at,  &c.,  did,  feloniously,  designedly,  and 
with  intent  to  defraud  Charles  Coleman,  represent  and  pre- 
tend to  the  said  Coleman,  that  a  certain  bank  check  and 
order  for  the  payment  of  money  (here  set  out  in  hcec  verba, 
purporting  to  be  drawn  by  I.  A.  Sb'ger,  payable  to  A.  E. 
Eoper,  and  indorsed  by  the  latter  in  blank),  which  the  said 
Maley  then  had  in  his  possession,  was  good  and  of  the  value 
stated  on  its  face,  to  wit,  eight  hundred  dollars  in  currency; 
by  means  of  which  false  pretense  said  M.  and  O'L.  did  then 
and  there  obtain  from  said  Coleman  (certain  money  speci- 
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fied)  the  goods,  &c.,  of  said  Coleman ;  and  the  said  M.  and 
0*L.  then  and  there  delivered  said  check  to  said  Coleman 
to  be  kept  by  him  as  security  for  the  payment  of  said  mon- 
ey by  him  loaned  to  said  M.^and  OX.,  which  was  then  and 
there  obtained  from  said  Coleman  as  aforesaid  by  them, . 
with  intent  to  cheat  and  defraud  him.    Whereas,  in  truth, . 
&c.,  said  check  was  not  good,  was  not  of  the  value  of  eight' 
hundred  dollars  in  currency, but  was  of  no  value  whatever;; 
all  of  which  said  M,  and  O'L.  then  and  there  well  knew,"  &c. 

The  objection  made  to  the  sufficiency  of  the  count  is,  that 
it  charges  only  a  false  promise  by  the  defendants,  and  not  a . 
false  pretense  as  to  an  existing  fact.    We  do  not  so  under- 
stand it;  and  when  it  is  noticed  that  the  check  purported  to  • 
be  drawn  and  indorsed,  not  by  the  defendants,  but  by  third 
persons,  no  room  is  left  upon  which  to  base  an  argument  in . 
support  of  the  proposition  that  the  transaction  was  merely 
a  promise  by  the  d^endants  to  provide  funds  to  meet  the  • 
check. 

Judgment  affirmed,  with  costs. 

W.  W.  Leathers^  for  appellant. 

2).  E.  Williamson^  Attorney  General,  for  the  State. 


MoBOAN  V.  Thb  State. 

Cbiminal  Law. — Change  of  Venue. — Affidavits. — In  a  criminal  action  the  de-- 
fendant  moyed  for  a  change  of  yenne  on  account  of  local  excitement  and . 
prejudice,  and  fi)ed  afSdarits  in  support  of  the  motion.    Counter  affidayits 
were  filed  by  the  State;  and  thereupon  the  defendant  moved  for  leaye  to. 
file  additional  affidavits  in  support  of  the  application/which  the  court  re- 
fused. 

ffeld,  that  as  no  additional  affidavits  were  offered  hj  the  defendant,  no  ques-  - 
tlon  could  be  raised  in  the  Supreme  Court  upon  this  ruling. 

Samb. — Jkidieial  DUcrelion. — Query  %  whether  the  Supreme  Court  ought,  n&derr 
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fax  J  qircumstances,  to  reyerse  the  ruling  of  a  coart  reftising  to  grant  a  change 
of  Tenue  where  the  affidavit  is  founded  upon  excitement  or  prejudice  in  the 
county  against  the  defendant. 

Same. — Juror. — Competency. —  Previously  Formed  Opinion. — Rumor. — Sews^ 
paper  SicUemenU. — On  the  examinatioji  of  persons  called  as  jurors  to  try  an 
indictment  for  murder,  as  to  their  competency,  certain  ones  of  the  panel 
answered,  that  they  had  formed  opinions  as  to  the  guilt  or  innocence  of  the 
defendant,  from  rumor  and  newspaper  statements  on  that  subject.  Upon 
further  examination  each  of  said  persons  answered,  that  it  would  require 
neither  more  nor  less  evidence  to  satisfy  him  of  the  existence  or  non-exist- 
ence of  the  material  facts  involved  in  the  case  by  reason  of  his  so  already 
formed  opinion.  The  court  thereupon  overruled  the  defendant's  challenge 
"for  cause." 

"Held,  that  this  ruling  waa  correct. 

•Dtinq  Declarations. —  When  Admitted. — Where  the  statements  of  a  per- 
.son  are  offered  in  evidence  as  his  dying  declarations,  the  proof  must 
clearly  show  that  the  declarant  was  in  fact  at  the  very  point  of  death,  and 
that  he  was  fully  conscious  of  that  fact,  not  as  a  thing  of  surmise  and  con- 
jecture, or  apprehension,  but  as  a  fixed  and  inevitable  fact 

ISamb. — It  is  not  required  that  the  deceased  should  have  declared  in  terms 
that  he  expected  to  die  at  once,  if  his  condition  was  such  that,  of  necessity, 
such  an  impression  must  have  existed  on  his  mind.  On  the  other  hand,  no 
matter  how  strong  the  expression  of  this  certainty  of  death  may  have  been, 
if  there  be  apy  evidence  of  hope  in  the  language  or  actions  of  the  declarant, 
his  statements  will  be  rejected. 

APPEAL  from  the  Vigo  Criminal  Circuit  Court. 

Ray,  J. — The  appellant  was  indicted  in  the  Vigo  Crimi- 
nal Circuit  Court,  on  the  15th  day  of  July,  1869,  for  the 
murder  of  John  Petri  on  the  11th  day  of  the  same  month. 
He  was  arraigned  and  pleaded  not  guilty,  upon  the  day  the 
indictment  was  found,  and  entered  upon  his  trial  on  the 
19th  day  of  the  month. 
\  A  motion  was  made  for  a  change  of  venue,  supported  by 

dhe  affidavits  of  the  appellant  and  two  other  persons. 

The  affidavits  alleged,  that  a  bitter  feeUng  and  intense  ex- 
citement existed  over  the  entire  county,  created  by  the  cir- 
cumstances  attending  the  death  of  Petri,  which  would  pre- 
I  vent  the  appellant  from  receiving  a  fair  and  impartial  trial 

within  the  jurisdiction,  of  that  court;  that  certain  publica- 
tions had  been  made  in  all  the  newspapers  of  that  locality, 
^calculated  to  cause,  and  which  had  resulted  in  producing,  a 
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conviction  in  the  public  mind  of  the  guilt  of  the  accused, 
and  rendering  it  impossible  to  secure  disinterested  and  un- 
biassed triers.  Counter  aflGldavits  were  also  presented  by  the 
State,  embracing  one  made  by  the  sheriff  of  the  county  and 
also  the  sworn  statements  of  five  other  citizens,  that  the  ex- 
citement and  ill  feeliug  manifested  toward  the  prisoner  was 
confined  to  the  city  of  Terre  Haute,  and  that  a  jury  free 
from  all  improper  influences  could  be  secured  from,  other 
portions  of  the  county.  The  appellant  thereupon  moved 
the  court  for  leave  to  file  other  and  additional  aflBldavits  in 
support  of  his  application  for  a  change  of  venue.  This  the 
court  refused.  Inasmuch  as  no  additional  affidavits  were 
offered,  no  question  arises  upon  this  ruling.  The  judgment 
of  the  court  is  not  to  be  invoked  in  mere  wantonness.  Up- 
on the  presentation  of  an  affidavit  for  .the  purpose  of  filing 
it  in  the  case,  a  ruling  of  the  court  may  be  required,  which 
may  be  the  subject  of  review  here.  xTJpon  an  examination 
of  an  affidavit  thus  presented,  with  all  the  circumstances 
attending  the  motion,  brought  before  us  by  a  bill  of  excep- 
tions,  we  have  a  basis  upon  which  to  question  or  approve 
the  judgment  of  the  court  below. 

Tlie  motion  for  a  change  of  venue  was  overruled.  We  are 
asked  to  review  this  action  of  the  court.  In  the  case  ot  An- 
derson V.  The  StatCy  28  Ind.  22,  the  same  point  was  presented, 
and  after  a  careful  consideration  of  the  subject,  we  affirmed 
the  ruling  of  the  circuit  court.  The  present  application  for  a 
change  of  venue  is  not  more  strongly  supported.  The.affida- 
vits  here  presented  disclose  a  feeling  of  strong  excitement  in 
the  city  near  which  the  crime  was  committed.  This  was  ^ 
not  extraordinary.  A  terrible  oftense  had  been  perpetrated. 
The  residence  of  a  reputable  citizen  had  been  feloniously 
entered  on  Sunday  noon,  during  the  absence  of  the  family, 
and  upon  the  sudden  return  of  the  proprietor,  he  is  killed 
in  his  own  bed-room  by  the  felon.  The  arrest  follows,  the 
same  evening.  Horror  at  the  crimfe,  indignation  against 
the  perpetrator,  and  a  desire  for  swift  and  sure  punishment 
convulse  the  community.    The  grand  jury  are  at  once  sum- 
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monedy  au  indictment  is  found,  and  on  the  foui^h  day  from 
the  tragedy  the  accused  pleads  for  his  life,  in  the  midst  of 
a  community  thus  wrought  upon — pleads  when  his  counsel 
even  act  under  the  appointment  of  the  court.  Under  such 
circumstances, the  position  of  the  judge  before  whom  the 
suspected  criminal  stands  involves  grave  responsibilities. 
Under  such  circumstances,it  sometimes  happens  tliat  pub- 
lic clamor  demands  of  the  court,  not  a.just  administration 
of  the  law,  but  its  aid  in  securing  through  legal  forms  some 
victim  to  popular  indignation.  It  were  better  that  the  mob 
should  execute  its  will — terrible  as  the  alternative  may  be — 
than  that  a  judge  should  yield  one  right  secured  to  the 
prisoner  by  the  law.  The  court,  when  the  excitement  is 
passed,  will  retain  the  public  confidence  in  its  due  and  prop- 
er administration  of  the  law — ^a  loss  of  which  would  be 
irreparable.  The  excess  of  popular  violence,  although  it 
cannot  correct  the  injustice  it  may  have  worked,  will  bring 
an  assured  repentance. 

We  do  not  intend  by  these  remarks  to  imply  that  we  are 
satisfied  that  there  has  been  in  this  case  an  abuse  of  the 
discretion  confided  to  the  court,  but  we  make  them  because 
it  is  apparent  that  the  surroundings  were  not  such  a«  most 
certainly  to  secure,  what  the  appellant  was  clearly  entitled 
to,  a  fair  trial  before  men  who  had  not  prejudged  his  case. 
We  are  not  content  by  our  silence  seemingly  to  approve 
the  haste  which  places  the  accused,  within  the  *week  his 
alleged  victim  expires,  in  the  midst  of  a  community  excited 
by  the  outrage,  on  trial  for  his  life.  A  jury,  however,  were 
empanelled  from  other  portions  of  the  county,  where  it  was 
alleged  no  unusual  excitement  existed,  and  as  the  statute 
places  the  matter  of  a  change  of  the  locality  of  the  trial  with- 
in the  discretion  of  the  judge  before  whom  the  application  is 
made,  we  do  not  feel  that  the  present  case  authorizes  us  to 
reverse  the  ruling,  if,  indeed,  we  ought  to  do  so  under  any 
circumstances. 

On  the  examination  of  persons  called  as  jurors,  as  to  their 
competency,  five  of  the  panel  answered,  that  they  had  formed 
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an  opiniou  as  to  the  guilt  or  innocence  of  the  appellant^ 
from  rumor  and  newspaper  statements  on  that  subject.  Up- 
on further  examination,  each  of  said  persons  answered,  that 
it  would  require  neither  more  nor  less  evidence  to  satisfy 
him  of  the  existence  or  non-existence  of  the  material  facts 
involved  in  the  case,  by  reason  of  such  already  formed 
opinion.  The  court  thereupon  overruled  the  challenge  by 
appellant  <*  for  cause." 

This  ruling  was  in  full  accord  with  the  decision  of  this 
court  in  the  case  of  Fahnestock  v.  The  State,  23  Ind.  231.  It 
is  in  vain,  in  the  presence  of  a  telegi-aph  that  throbs  with 
every  beat  of  the  world's  life,  and  a  daily  press  to  register 
each  pulsation,  for  courts  longer  to  expect  ignorance  of  a 
fact  notorious  combined  with  general  intelligence.  Ignor- 
ance of  a  matter  made  notorious  by  publication  will  seldom 
be  found  %vhere  sufficient  discrimination  exists  to  detect 
falsehood  from  truth.  The  rapidity  with  which  informa- 
tion is  conveyed,  and  the  haste  to  place  it  before  the  public, 
involve  so  much  inaccuracy  in  its  statement  that  experi- 
ence soon  instructs  the  reader,  and  the  impression  formed 
fades  at  once  before  the  living  witness.  An  impression  so 
left  is  practically  harmless,  and  a  theory  which  rejects  such 
jurors  cannot  be  sustained  in  practice. 

On  the  trial,  the  statement  made  by  Petri,  on  Sunday  af- 
ternoon, about  an  hour  after  the  shooting  had  occurred,  in 
regard  to  the  circumstances  attending  the  injury,  were  of- 
fered as  his  dying  declarations;  and  upon  certain  evidence 
as  to  his  condition  at  the  time  the  statements  were  made 
being  adduced,  the  court,  over  the  objection  of  the  appellant, 
permitted  them  to  go  to  the  jury.  It  is  assigned  as  error, 
that  the  evidence  as  to  the  condition  of  Petri  did  not  show 
him  to  have  been  in  extremis  at  the  time  his  declarations 
were  made. 

It  is  a  relief  when  called  upon  to  test  a  given  state  of 
facts  by  a  rule  of  law,  to  find  that  rule  well  defined,  marked, 
and  clear,  founded  upon  a  plain  reason,  and  sustained  by 
uniform  authority. 
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Such  is  the  rule  under  which  certain  Btatements  made  by 
one  speaking,  not  under  the  obligation  of  an  oath,  but  in 
the  very  presence  of  death,  are  received  in  evidence.  !N"o 
well  considered  case  has  attempted  to  extend  or  limit  the 
established  rule;  and  where  error  has  been  committed,  it 
has  occurred  in  its  application  to  facts.  The  principle,  as 
stated  by  Lord  Chief  Baron  Eykb,  on  wliich  this  species  of 
evidence  is  admitted  is,  that  they  are  declarations  made  in 
extremity,  when  the  party  is  at  the  point  of  death,  and 
when  every  hope  of  this  world  is  gone;  when  every  motive 
to  falsehood  is  silenced,  and  the  mind  is  induced,  by  the 
most  powerful  considerations,  to  speak  the  truth.  A  situ- 
ation so  solemn  and  so  awful  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a 
positive  oath  in  a  court  of  justice.  WoodcocKs  Cdse,  2  Leach 
(3d  ed.),  563. 

In  the  last  edition  of  Greenleaf  on  Evidence,  vol.  1,  p. 
182,  Judge  Eedfield  has  added  this  note  to  the  textr  This 
evidence  "is  not  received  upon  any  other  ground  than  that 
of  necessity,  in  order  to  prevent  murder  going  unpun- 
ished. What  is  said  in  the  books  about  the  situation  of  the 
declarant,  he  being  virtually  under  the  most  solemn  sanction 
to  speak  the  truth,  is  far  from  presenting  the  true  ground 
of  the  admission,  for  if  that  were  all  that  is  requisite  to  ren- 
der the  declarations  evidence,  the  apprehension  of  death 
should  have  the  same  eflect,  since  it  would  place  the  decla- 
rant under  the  same  restraint  as  if  the  apprehension  were 
founded  in  fact.  But  both  must  concur,  both  the  fact  and 
the  apprehension  of  being  in  extremis.  This  presumption 
and  the  consequent  probability  of  the  crime  going  unpun- 
ished, is  unquestionably  the  chief  ground  of  this  exception 
in  the  law  of  evidence;"  and  accordingly  they  are  received, 
"  only  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death  the  subject  of 
the  declarations."  The  King  v.  Mcady  2.  B.  &  C.  605 ;  1 
Phillipps  Ev.  (4th  Am.  ed.)  287;  1  Greenl.  Ev.  181. 

As  this  class  of  evidence  forms  an  exception  to  the  gen- 
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eral  rule;  as  there  can  be  no  cross  examination  of  the  de- 
clarant; as  the  accused  cannot  often  meet  his  accuser  face 
to  face;  and  as  there  must  of  necessity  exist  great  danger  of 
abuse ;  it  must  clearly  appear  that  the  statements  offered  in 
evidence  have  been  made  under  a  full  realization  that  the 
solemn  hour  of  death  has  come.  In  the  case  of  Smith  v. 
The  StaiCy  9  Humph.  9,  it  is  said,  "Testimony  of  this  char- 
acter is  only  admitted  from  necessity,  and  an  abuse  of  it  is 
guarded  against  by  the  law  with  most  minute  particularity. 
There  is  no  one  principle  better  established  than  that  such 
declarations  shall  not  be  received  unless  the  proof  clearly 
shows  that  the  deceased  was  in  extremis  (perhaps  the  words 
in  articulo  mor^, which  are  used  by  some  of  the  authorities 
to  express  this  condition,  are  more  accurate)  and  that  he  or 
she,  at  the  time  of  making  them,  was  fully  conscious  of  that 
fact,  not  as  a  thing  of  surmise  and  conjecture  or  apprehen- 
sion, but  as  a  fixed  and  inevitable  fact."  One  eminent  wri- 
ter calls  it  the  apprehension  of  "impending  death."  2  Ev. 
Poth.  293.  In  the  note  to  Phillipps  on  Ev.  vol.  1,  p.  291,  it 
is  said,  "In  the  meantime  he  is  not  only  certain  of  ulti- 
mate death,  but  he  is  strongly  persuaded  that  death  is  rap- 
idly approaching.  It  is  so  near  that  all  motives  to  false- 
hood are  superseded  by  the  strongest  inducements  to  strict 
veracity."  "The  judge  should  be  satisfied  that  the  declara- 
tion was  made  under  an  impression  of  almost  immediate 
dissolution."  lb.  See,  also,  Bex  v.  Callaghan^  MacNally 
Ev.  385. 

It  is  not  required  that  the  deceased  should  have  declared 
in  terms  that  he  expected  to  die  at  once,  if  his  condition  be 
such  that,  of  necessity,  such  an  impression  must  exist  on  his 
mind.     In  Woodcock^ s  Ca8e,siipra,it  was  deemed  suflGicient, 

m 

to  show  that  the  deceased  had  been  mortally  wounded  and 
was  in  a  condition  which  rendered  almost  immediate  death 
inevitable;  and  that  she  was  thought  by  every  person  about 
her  to  be  dying.  No  matter  how  strong  the  expression  of 
this  certainty  of  death  may  be,  if  there  be  any  evidence  of 
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hope,  in  the  language  or  actions  of  the  declarant,  his  state- 
ments will  be  rejected. 

The  bill  of  exceptions  states  the  following  as  the  evidence 
upon  which  the  declarations  of  Petri  were  admitted: — 

Charles  May  stated,  ^'I  asked  John  what  was  the  matter. 
John  pulled  up  his  shirt  and  said,  ^I  am  in  a  bad  fix;'  and 
John  said  he  could  not  recover.  This  was  about  one  or  two 
o'clock  on  Sunday,  about  an  hour  after  the  shooting.  That 
after  this  conversation  took  place,  he.  May,  went  for  a  doc- 
tor for  Petri." 

Moritz  Hosmour  stated,  that  he  "saw  Petri  about  an  hour 
after  he  was  shot  and  before  the  doctor  got  there,  and  he, 
Petri,  told  me  he  felt  bad  and  thought  he  would  not  get 
well."  The  wounds  were  two  in  number,  each  from  a  small 
pistol  ball;  one  in  the  left  jaw,  not  dangerous;  and  the  oth- 
er lodged  in  the  cavity  of  the  abdomen.  It  has,  from  expe- 
rience during  the  late  war,  become  a  matter  of  popular 
knowledge,  that  wounds  in  such  parts  of  the  body  are  not, 
of  necessity,  fatal,  and  where  death  does  not  at  once  result, 
it  can  only  be  foretold  by  the  careful  examination  of  a  per- 
son of  skill  in  such  matters. 

It  is  very  clear  that  this  evidence  did  not  authorize  the 
court  to  admit  the  statements  of  Petri.  There  is  no  proof 
that  the  deceased  regarded  himself  as  at  the  point  of  death. 
The  wounds  did  not  authorize  such  a  conclusion.  The  fact 
that  he  did  die  at  the  close  of  the  next  day  is  certainly  not 
sufficient.  After  the  wounds  were  received,  the  deceased 
followed  Morgan  with  his  gun  for  a  quarter  of  a  mile  and 
u^jtil  he  lost  sight  of  him.  Certainly  he  did  not  regai'd 
himself  as  a  dying  man  when  in  that  pursuit;  and  within 
an  hour  after  the  wounds,  is  it  not  an  unfair  presumption 
to  assume  that  ho  felt  in  the  hands  of  death?— -death  imme- 
diate and  inevitable?  In  the  language  already  quoted,  the 
proof  must  clearly  show  that  the  declarant  was  in  fact  at 
the  very  point  of  death,  and  that  he  "was  fully  conscious 
of  that  fact,  not  as  a  thing  of  surmise  and  conjecture  or 
apprehension,  but  as  a  fixed  and  inevitable  fact."    "We  all 
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know  how  readily  from  the  lips  of  the  sick  and  the  sufter- 
ing,  come  the  words,  oft  repeated,  "I  shall  never  recover," 
"I  shall  die,"  when  no  real  expectation  exists  of  such  a  re- 
sult. Any  one  who  has  stood  by  the  bedside  of  the  ill  and 
heard  these  words,  if  at  last  the  attending  physician  pro- 
nounced the  fatal  sentence,  "you  must  die,"  knows  the 
change  that  came  ov^r  the  face  of  the  sufferer.  The  light 
fades  from  the  eye,  and  the  flush  from  the  cheek,  as  hope 
for  the  first  time  deserts  the  patient.  Such  expressions  of 
mere  impatience  and  restlessness  are  not  a  sufficient  foun- 
dation for  a  court  to  rest  a  safe  conclusion  upon  as  to  the 
actual  condition  of  the  speaker^s  mind.  Far  from  clearly 
establishing  the  fact  that  all  hope  has  fled  and  that  imme- 
diate dissolution  is  expected,  they  can  hardly  be  said  to  cre- 
ate a  presumption  that  such  is  the  actual  condition  of  the 
mind. 

It  seems  impossible  to  deny  that  the  court  committed 
error  in  allowing  the  statements  of  Petri  to  go  to  the  jury 
as  dying  declarations. 

This  error  having  occurred,  did  it  harm  the  appellant? 
The  presumption  is  that  it  did;  and  unless  it  clearly  appeal's 
that  it  did  not,  we  must,  reverse  the  case.  Indeed,  the  only 
ground  upon  which  this  error  can  be  treated  as  harmless  is, 
that  subsequent  testimony  supplied  the  defective  proof  and 
justified  the  action  already  taken  by  the  court. 

In  the  course  of  his  examination  in  chief,  Charles  May 
stated,  that  he  was  a  brother-in-law  of  the  deceased;  that 
when  he  saw  him  on  Sunday  afternoon  he  asked  him, 
"What's  the  matter?"  Petri  answered,  "Charley,  I  am  in  a 
bad  fix;  go  for  a  doctor."  "I  went  for  a  doctor;  got  a  doc- 
tor and  went  home;  went  and  saw  him  again.  He  told  me 
that  he  believed  he  would  die.  This  was  Sunday  afternoon. 
John  told  me  an  hour  before  that  he  would  die."  Moritz 
Hosmour  testified,  that  Petri  told  him,  "he  had  given  up 
all  hopes."    This  was  about  two  o'clock  Sunday  afternoon. 

Dr.  Annstrong  testified,  that  he  saw  Petri  about  three 
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o'clock  Sunday  afternoon.  He  called  again  at  five  o'clock, 
and  at  eleven  o'clock  at  night,  and  the  next  morning  at  five; 
and  the  last  visit  was  made  at  three  o'clock  Monday  after- 
noon. He  states,  ^'  I  do  not  remember  whether  he  said  he  was 
in  fear  of  dying  or  not.  The  character  of  the  wound  led  me 
to  believe  it  would  prove  fatal.  I  was  not  satisfied  that  it 
would  prove  so,at  my  first  sight.  It  is  hard  to  determine 
how  long  it  may  be  before  a  wound  may  terminate  fatally. 
Sloughing  produces  secondary  hemorrhage.'' 

In  this  evidence  we  have  the  statement  of  Petri,  that  he 
"had  given  up  all  hope,"  and  yet  with  this  comes  his  call 
for  a  physician:  and  though  not  much  is  to  be  rested  upon  this 
fact,  still  it  may  not  be  unreasonable  to  infer  that  some  hope 
of  aid  still  existed.  Then,  too,  the  physician  who  ex- 
amined him  at  three  o'clock  cannot  recall  that  Petri  even 
expressed  a  fear  of  dying,  nor  was  the  doctor  himself  en- 
abled to  determine  the  condition  of  his  patient.  And  can  it 
be  supposed  that  under  such  circumstances  the  physician 
gave  his  patient  no  encouragement — ^animated  him  with  no 
hope,  while  his  friends  were  about  him?  This  seems  to  fall 
far  short  of  the  proof  required. 

In  Bex  V.  Crockett,  4  Gar.  A  P.  544,  the  surgeon  testi- 
fied, "I  had  told  the  deceased  she  would  not  recover,  and 
she  was  perfectly  aware  of  her  danger.  I  told  her  I  under- 
stood she  had  taken  something.  She  said  she  had,  and  that 
damned  man  had  poisoned  her.  I  asked  what  man,  and  she 
said  Crockett.  She  said,  she  hoped  I  would  do  what  I  could 
for  her,  for  the  sake  of  her  family.  I  told  her  there  was  no 
chance  of  her  recovery."  Bosanquet,  J.,  said,  "  This  shows 
a  degree  of  hope  in  her  mind.  To  render  a  declaration  of 
this  kind  admissible,  the  deceased  must  have  had  the  im- 
pression on  her  mind  of  an  almost  immediate  dissolution." 

Giving  full  weight  to  *  the  after  fact,  that  Petri  did  die 
about  six  o'clock  on  Monday  evening,  would  it  be  reasona- 
ble to  assert  from  the  evidence,  that  it  clearly  appears  that 
he  apprehended  even,  much  less  was  absolutely  assured  of 


MAT  TERM,  1869.  208 

Morgan  v.  The  State. 

immediate  death?  la  Bex  v.  Van  Butchelly  3  Car.  &  P.  629,  the 
deceased  declared  to  his  sargeon  that  he  had  such  an  injury 
in  the  bowels  (having  been  operated  on  by  a  quack)  that  ho 
would  never  recover.  The  surgeon  endeavored  to  encour- 
age him,  really  thinking  him  not  in  danger  of  dying,  but  he 
persisted  in  saying  he  felt  satisfied  he  should  never  recover. 
HuLLOCK,  B.,  rejected  the  proposed  declaration  as  evidence. 

In  the  case  of  ITie  King  v.  SpUsbury,  7  Car.  &  P.  187,  it 
was  proposed  to  give  in  evidence  the  dying  declaration  of  a 
deceased  person,  and  it  was  proved,  that  about  the  time  of 
making  the  declaration,  the  deceased  was  asked,  if  he 
thought  he  should  recover  and  how  he  was;  to  which  he 
answered  that  he  thought  he  should  not  recover,  as  he  was  so 
very  ill.  He  had  been  previously  insensible,  but  remained 
sensible  for  an  hour  and  died  the  next  day.  The  evidence 
was  rejected  by  Coleridge,  J.,  on  the  ground  that  he  did 
not  feel  fully  convinced  that  the  deceased  had  no  hope  of 
recovery. 

In  Regina  v.  Megson^  9  Car.  &  P.  418,  in  a  case  of  murder, 
it  appeared  that  two  days  before  the  death  of  the  deceased, 
the  surgeon  told  her  that  she  was  in  a  very  precarious  state; 
and  that  on  the  day  before  her  death, when  she  had  become 
much  worse,  she  said  to  the  surgeon,  that  she  found  herself 
growing  worse  and  that  she  had  been  in  hopes  she  would 
have  got  better,  but  as  she  was  getting  worse  she  thought 
it  her  duty  to  mention  what  had  taken  place.  Immediate- 
ly after  this  she  made  a  statement.  Eolfe,  B.,  said,  ^'I 
think  it  does  not  sufficiently  appear  that  the  deceased  was 
without  hope  of  recovery.  I  think  thsit  I  ought  not  to  re- 
ceive the  evidence." 

In  the  case  of  Bex  v.  Bonner^  6  Car.  &  P.  886,  cited  in  the 
dissenting  opinion,  it  will  be  observed  that  Patteson,  J., 
states  of  the  person  who  made  the  declaration,  "It  is  quite 
clear  that  he  did  not  expect  to  survive  the  accident;  and  it 
is  evident  that  he  thought  on  the  Wednesday  that  he  might 
die  on  that  day."  As  the  statement  was  made  on  Wednes- 
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day  "when  under  expectation  of  death  that  day^  the  case 
seems  to  come  within  the  rule. 

But  the  cases  we  have  cited  establish  the  rule  and  exhibit 
the  extreme  caution  observed  by  courts  of  the  highest  rep- 
utation in  restricting  evidence  within  its  limits.  The  rea- 
son of  this  strictness  is  evident.  The  inevitable  condition 
of  the  wounded  sufferer,  the  natural  inclination  to  justify 
one's  own  conduct,  the  disposition  to  condemn  another  as 
the  cause  of  one's  suffering,  the  presence  of  sympathizing 
friends,  the  strong  sense  of  wrong  and  outrage,  the  feelings 
of  anger  and  revenge — all  these  are  not  calculated  to  in- 
duce a  calm,  true,  unbiased  statement  from  the  injured  par- 
ty. To  overcome  these, there  is  not  even  the  sanctity  of  an 
oath;  nothing,  indeed,  but  the  certain  looking  for  of  death, 
inevitable  and  immediate.  This  alone  can  be  looked  to  as 
securing  truth,  when  there  is  no  oath,  no  cross  examination, 
no  confronting  of  witnesses. 

The  only  safe  rule  for  the  admission  of  such  declarations 
is,  that  the  declarant  must  be  fully  persuaded  that  death  is 
rapidly  approaching;  that  it  is  so  near  that  all  motives  to 
falsehood  are  superseded  by  the  strongest  motives  to  strict 
veracity;  and  that  the  proof  render  this  condition  of  thd 
mind  clear  to  the  judge  before  whom  it  is  offered.  And  as 
the  chief  value  of  the  law  rests  in  its  faithful  administra- 
tion, this  rule  cannot  bend  to  cases  of  seeming  hardship. 
In  the  present  instance,  the  State  has  the  declarations  of  the 
deceased  made  a  few  hours  before  his  death,  when  the  phy- 
sician states  he  was  in  a  dying  condition. 

The  statements  made  on  Sunday  afternoon  should  have 
been  rejected. 

The  appellant  presents  a  bill  of  exceptions  containing  the 
instructions  given  by  the  court  to  the  jury.   The  only  state-, 
ments  in  regard  to  the  punishment  to  be  inflicted  in  the 
event  of  a  conviction  for  murder  in  the  first  degree  arc  con- 
tained in  the  following  instruction : 

"Murder  in  the  first  degree  is  defined  as  follows:  'Sec.  2. 
K  any  person  of  sound  mind  shall  purposely  and  with  pre- 
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meditated  malice,  or  in  the  perpetration,  or  attempt  to  per- 
petrate any  rape,  arson,  robbery,  or  burglary,  or  by  admin- 
istering poison,  or  causing  the  same  to  be  done,  kill  any  hu- 
man being,  such  person  shall  be  declared  guilty  of  murder 
in  the  first  degree,  and  upon  conviction  thereof  shall  suffer 
death/  The  only  portion  of  the  section  applicable  to  the 
case  now  under  consideration  is  embraced  in  the  following 
words,  to  wit:  *If  any  person  of  sound  mind  shall  purpose- 
ly and  with  premeditated  malice,  kill  any  human  being,  such 
person  shall  be  deemed  guilty  of  murder  in  the  first  degree, 
and  upon  conviction  thereof  shall  sufier  death.'  " 

The  appellant  insists  that  the  jury  should  have  been  in- 
formed that  the  statute  provides,  that  ''any  person  con- 
victed of  treason,  or  murder  in  the  first  degree,  may  instead 
of  being  sentenced  to  death,  in  the  discretion  of  the  jury, 
be  imprisoned  in  the  state  prison  during  life."  2  G.  &  H. 
437,  sec.  4.  The  record,  however,  shows  that  the  exceptions 
were  taken  by  presenting  the  bill  of  exceptions  pending  the 
motion  for  a  new  trial;  and  as  there  is  a  question  made 
whether  this  can  be  regarded  as  at  the  proper  time,  within 
the  provisions  of  the  statute  on  the  subject  in  criminal  cases, 
we  do  not  discuss  the  question,  as  the  case  must  be  reversed 
for  the  error  in  admitting  the  statements  of  Petri  made  on 

Sunday  afternoon.* 
Judgment  reversed^  and  cause  remanded  for  a  new  trial. 

Gbegort,  J. — ^I  am  very  clear  that  the  judgment  in  this 
case  ought  to  be  affirmed. 

The  facts,  in  my  opinion,  make  a  case  of  murder  in  the 
first  degree,  and  are  of  a  character  to  justify  the  infliction 
of  the  highest  penalty  of  the  law. 

*NoTB,  by  Rat,  J. — Since  the  aboTe  opinion  was  filed,  it  has  been  brought 
to  onr  notice,  by  the  submission  of  the  original  record  in  this  case,  that  the 
biU  of  exceptions  presented  by  the  transcript  does  not  include  all  the  instruc- 
tions given  by  the  court  below,  and  that  among  the  omitted  instructions  was 
one  properly  informing  the  jury  as  to  the  punishment  authorized  by  law  for 
murder  in  the  first  degree.  We  make  this  statement  in  justice  to  the  learned 
judge  who  presided  below,  although  the  information  reaches  us  in  such  form 
that  we  cannot  officially  recognize  the  fact. 
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The  defendant  entered  the  house  of  the  deceased  and 
committed  a  felony,  was  detected  after  perpetrating  the 
crime,  and  to  enable  him  to  make  his  escape,  he  shot  the 
deceased  with  a  revolver,  with  which  he  was  armed,  inflict- 
ing a  mortal  wound,  of  which  the  deceased  died  in  about 
twenty-nine  hours. 

I  differ  with  the  majority  on  the  application  of  the  rule 
as  to  the  dying  declarations. 

The  deceased  was  shot  through  the  body  and  also  in  the 
jaw;  in  a  struggle  with  the  prisoner  he  had  bled  freely  from 
his  wounds;  he  had  pursued  the  appellant  for  about  a  quar- 
ter of  a  mile,  had  returned  to  his  house,  and  was  in  bed; 
he  sent  for  a  doctor;  he  said  he  was  in  a  bad  fix,  that  he 
thought  he  should  die,  that  he  had  given  up'  all  hope. 

The  medical  witnesses  concurred  in  saying  that  the 
wounds  were  mortal.  It  is  true,  that  the  attendant  physician 
was  not  clear  in  his  mind  at  his  first  visit  that  the  wounds 
were  mortal,  but  he  became  satisfied  the  same  day  that  they 
were  so.  It  is  very  clear  to  my  mind  that  the  deceased,  at 
the  time  ho  made  the  declarations  introduced  in  evidence, 
was  laboring  under  apprehension  of  almost  immediate 
death. 

In  Bex  v.  DowicTy  6  C.  &  P.  386  (25  E.  C.  L.  487),  the 
deceased  had  met  with  an  accident,  which  happened  about 
two  o'clock  on  the  morning  of  Sunday,  the  11th  of  August^ 
1833.  The  surgeon  stated  that  he  attended  the  deceased 
on  Sunday',  the  11th,  when  he  found  him  with  six  ribs  bro- 
ken, and  other  injuries;  that  he  informed  the  deceased  that 
he  could  not  expect  to  recover.  Beavau  (the  deceased)  re- 
plied, that  he  was  aware  he  must  go  out  of  the  world  unless 
he  was  relieved  by  medicine ;  that  he  was  better  on  Mon- 
day, but  passed  a  very  bad  night  on  Tuesday;  and  that  on 
Wednesday  he  was  very  ill,  and  said  ho  was  satisfied  that 
he  must  go  out  of  the  world.  A  clergyman  also  stated, 
that  the  deceased  told  him  on  "Wednesday,  that  he  did  not 
expect  to  live.  A  brother  and  a  son-in-law  of  the  deceased 
also  stated,  that  they  jvere  sent  for  by  the  deceased  and  saw 
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him  on  the  Wednesday,  when  he  expressed  his  great  anxiety 
to  settle  his  worldly  aftairs,  as  he  had  not  long  to  live.  He 
died  on  the  following  Saturday.  It  was  contended  for  the 
prisoner,  that  the  fact  that  the  deceased  did  on  the  Sunday 
express  himself  in  terms  which  clearly  showed  that  he 
hoped  to  recover,  and  the  fact  that  he  did  live  until  the 
Saturday,  made  the  dying  declarations  not  receivable  in 
evidence. 

•  Patteson,  J.,  (who  tried  the  case)  said,  "I  think  that  I 
am  bound  to  admit  the  declarations  of  the  deceased.  It  is 
quite  clear  that  he  did  not  expect  to  survive-  the  accident; 
and  it  is  evident  that  he  thought  on  the  "Wednesday  that  he 
might  die  on  that  day.  It  is  not  necessary  to  prove  expressions 
of  apprehension  of  immediate  danger;  and  the  circumstance 
that  he  lived  until  Saturday  did  not  alter  the  state  of  things 
on  the  Wednesday." 

In  the  case  under  consideration,  the  nature  of  the  wounds, 
the  declarations  of  the  deceased,  and  the  short  time  he  lived, 
were  all  matters  to  be  considered  in  determining  the  ques- 
tion as  to  whether  he  was  laboring  under  the  apprehension 
of  "almost  immediate  death."  Under  the  rulings  in  all  the 
cases  on  this  subject,  if  it  had  been  proved  to  the  satisfac- 
tion of  the  judge  trying  the  case  that  the  deceased  was,  at 
the  time  he  made  the  declarations  in  question,  laboring  un- 
der the  apprehension  that  he  would  die  within  the  then 
next  twenty-eight  hours,  then  they  would  undoubtedly  have 
been  proper  testimony  to  go  to  the  jury. 

The  nature  of  the  injury,  the  short  time  the  deceased 
lived,  his  expressions,  that  he  "did  not  expect  to  recover," 
"that  he  had  given  up  all  hope,"  satisfy  me  that  the  court 
below  committed  no  error  in  admitting  the  evidence.  In- 
deed, I  do  not  see,  under  the  rulings,  how  the  court  could 
have  done  otherwise. 

The  rule  is  a  reasonable  one,  and  is  as  old  as  the  common 
law;  it  only  applies  to  cases  of  homicide.  The  felon  by 
whose  unlawful  act  the  tongue  of  his  victim  has  been  si- 
lenced  in  death-bas  no^eat  right  to  complain. 
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There  is  no  reason  why  the  rule  should  be  so  restricted 
in  its  application  as  to  make  it  of  little  or  no  practical  use. 

I  am  of  opinion  that  the  instructions  of  the  court  to  the 
jury  are  not  properly  in  the  record. 

Of  course, when  I  say  that  the  judgment  ought  to  be  af- 
firmed, it  is  in  view  of  the  legal  presumption  that  the  court 
properly  directed  the  jury  as  to  the  law  of  the  case. 

T,  J.  Forest^  W.  E.  McLean,  and  ^—  Simpsoriy  for  appel- 
lant. 

D.  E.  Williamson,  Attorney  General,  B.  W.  Hanna,  J. 
P.  Bairdf  D.  W.  Voorhees,  and  J.  M.  AUen,  for  the  State. 

See  note  on  page  521,  post. 


Meyer  i;.  Lemckb  and  Others. 

Gabribb. — ColUetums, — BiU  qf  Lading. — A  bill  of  lading  redted,  that  the 
goods  were  "to  be  delivered  without  delay,  kc^  at  the  port  of,  &c^  to,  &c.,  or 
assigns,  he  or  they  paying  freight  for  said  goods  at  the  rate  of,  Ac;  charges 
payable  when  collected  by  boat;  charges  to  be  collected"  a  certain  som, 
being  the  value  of  the  goods. 

Eeldy  that  if  the  carrier  delivered  the  goods  without  collecting  snch  charges, 
he  was  liable  therefor  to  the  person  who  so  contracted  with  him  and  de- 
livered the  goods  to  him. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Bay,  J. — ^The  appellant  brought  this  action  against  the 
appellees,  charging,  that  at  their  special  instance  and  request 
he  had  delivered  to  said  appellees  certain  goods  and  chat- 
tels and  merchandize,  described  in  a  bill  of  lading,  which 
was  executed  by  said  appellees  and  delivered  to  the  appel- 
lant; that  the  goods  were  of  the  value  of  $274.40,  and  were 
to  be  carried  by  the  appellees  in  and  by  a  certain  steam- 
boat from  Evansville  to,  &c.,  and  delivered  to,  &c.,  for  cer- 
tain freight  and  reward  to  the  appellees;  that  by  said  bill 
of  lading  the  appellees  agreed  to  collect  the  sumof  $274.40, 
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charges  upon  said  goods,  from,  &c.,  upon  delivery  of  said 
goods,  and  pay  the  said  sum  to  the  appellant;  and  although 
the  appellees  made  said  delivery,  yet  they  failed  and  refused 
to  collect  said  sum  and  pay  the  same  to  the  appellant. 

A  second  paragraph  was  filed,  alle^g,  that  although  a 
reasonable  time  had  elapsed  since  the  delivery,  the  appel- 
lees failed  and  refused  to  pay  the  said  sum  to  the  appellant. 
The  material  portion  of  the  bill  of  lading  is  as  follows:  "To 
be  delivered  without  delay,  &c.,  at  the  Port  of  Rose  Clair, 
Illinois,  to  I.  N.  Watington,  or  assigns,  he  or  they  paying 
freight  for  said  goods,  at  the  rate  of .  Charges  paya- 
ble when  collected  by  boat."  And  at  tlie  conclusion  of  the 
bill  of  lading:  "Charges  to  be  collected,  $274.40." 

A  demurrer  was  sustained  to  each  paragraph  of  the  com- 
plaint. 

The  plain  and  reasonable  intent  of  the  language  used  in 
the  bill  of  lading  is,  that  the  charges  are  to  be  collected  by 
the  appellees;  and  as  they  have,  as  is  charged  by  the  com- 
plaint, delivered  the  goods  without  collecting  the  charges, 
thereby  surrendering  a  security  without  authority,  they  are 
liable  for  the  charges  they  assumed  to  collect. 

The  appellees  insist  that  the  appellant  does  not  show  by 
his  complaint  that  the  charges  are  due  to  him.     He  does 
aver  the  delivery  by  him  of  the  goods,  and  the  contract  was 
between  him  and  the  appellees.    To  him  they  must  answer- 
the  breach. 

Judgment  reversed,  with  costs,  and  the  cause  remanded,, 
with  direction  to  overrule  the  demurrer  to  each  paragraph  of 
the  complaint. 

C.  Denbyj  for  appellant. 

A.  IgUhart  and  71  E.  Garvirij  for  appellees. 
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Vannatta  V.  The  State. 

Cbihinal  Law. — Ii\formati(m. —  Unceriainii/. — An  information  in  which  the 
district  attorney  charges  the  offense,  "as  he  verily  belieyes,"  is  bad  on  mo- 
tion to  quash. 

APPEAL  from  the  Kosciusko  Common  Pleas. 
Gregory,  J. — The  information  by  the  district  attorney 
charges,  that  on  or  about  the  15th  day  of  April,  1868,  at, 
&c.,  one  John  W.  Vannatta  did  then  and  there,  unlawfully 
and  feloniously,  with  intent  then  and  there  to  injure  and  kill 
America  Horn  and  six  others  named,  "mingle  and  mix  a 
certain  deadly  poison,  known  as  arsenic,  in  quantities  suffi- 
ciently large  to  produce  death,  with  water,  with  which  said 
.arsenic  was  so  mingled  would  then  and  there  be  drank  by 
said  persons  named  and  taken  into  their  stomachs,  and  that 
said  persons  would  be  thereby  and  therefrom  poisoned  and 
ikilled,  as  he  verily  believes." 

A  motion  was  made  to  quash  the  information,  and  over- 
ruled, and  this  presents  the  first  question  raised  by  the  as- 
signment of  errors. 

Several  objections  are  taken  to  the  information.    1.  That 

Tthe  quantity  of  arsenic  is  too  indefinitely  stated.    2.  That 

the  water  with  which  the  arsenic  was  mingled  is  not  defined; 

nor  is  it  shown  how  it  was  possible  or  likely  that  it  would 

-be  drank  by  the  persons  named.    3.  That  the  charge  is  not 

» direct  and  positive,  but  as  the  district  attorney  verily  bo- 

ilieves. 

The.  code  has  made  some  chauges  in  the  strict  rules  of 

the  common  law  as  to  pleading  in  criminal  cases,  but  it  re- 

•  quires  that "  the  indictment  or  information  must  be  direct 

.and  certain,  as  it  regards  the  party,  and  the  oftense  charged," 

:2  G.  &  H.  402,  sec.  55. 

That  the  charge  in  the  case  at  bar  is  not  direct  and  cer- 
vtain,  is  clearly  settled,  to  our  minds,  in  CommoniveaUh  v. 
JPhiUipSy  16  Pick.  211. 


MAY  TERM,  1869.  211 

Studabftker  and  Others  r.  White. 


Au  affidavit  on  information  and  belief  is  sufficient  to  war- 
rant the  issuing  of  process  and  the  arrest  of  the  offender, 
but  it  is  not  sufficient  in  an  indictment  or  information. 

The  charge  must  be  that  the  defendant  committed  the 
crime,  not  that  he  is  guilty  as  the  district  attorney  verily 
believes. 

A  verdict  that  the  defendant  is  guilty  as  charged  would 
amount  to  nothing.  It  would  only  show  that  the  district 
attorney  believed  that  the  offense  had  been  conmiitted. 

The  information  is  vague  and  uncertain  in  other  particu- 
lars; but  as  it  is  not  the  province  of  this  court  to  point  out 
what  would  be  a  good  information  in  this  case,  we  have  dis- 
charged our  entire  duty  when  we  find  the  information  bad^ 

As  the  trial  was  on  a  bad  information,  the  other  questions 
made  by  counsel  become  unimportant. 

Judgment  reversed,  and  the  cause  remanded,  with  direc- 
tions to  quash  the  information. 

<?.  W.  FrasieTy  for  appellant. 

D.  E.  WUUamson,  Attorney  General,  for  the  State. 


Studabakbr  and  Others  v.  Wmrfi. 

LiQUiDATSD  Daicaoss. — Where  a  party  coTenants  for  the  abstaining  fh)m  do* 
ing,  or  for  the  performance  of,  some  particnlar  act  or  acts  which  are  not 
measurable  by  any  exact  pecuniary  standard,  and  it  is  agreed  that  the  par^ 
t y.  so  covenanting  shall  pay  a  stipulated  sum  for  a  violation  of  any  of  such 
covenants,  that  sum  is  to  be  deemed  liquidated  damages,  and  not  a  penalty. 

Samb. — Bond. — Retiraint  qf  Tradt, — lAqwr  Trafic. — Bond  for  $1,000,  condi* 
tioned  that  the  obligor  should  sell  no  more  spirituous  or  malt  liquors  or 
wine,  within  a  county  named,  after  a  specified  date,  or  cause  the  same  to  be 
sold  within  said  county,  either  directly  or  indirectly,  after  the  time  speui« 
fied,  or  manufacture  or  obtain  any  spirituous  or  malt  liquors  or  wine,  or 
cause  to  be  sold,  in  said  county,  by  hkaself  or  mef  otber  peaoB,  either  di- 
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rectly  or  indirectly,  after  said  date ;  that  he  should  settle  a  certain  obliga- 
tion calling  for  liquors,  payable  to  a  third  person  named,  of  a  certain  sum 
mentioned,  so  that  the  liquors  should  not  be  brought  to  a  town  named,  in 
said  county;  and  should  use  his  influence  to  prevent  any  person  or  persons 
from  bringing  any  of  the  aforesaid  liquors  to  said  town  with  the  intention 
of  selling  the  same  within  the  town. 

Heldj  that  such  a  bond  is  Talid  in  this  State. 

Ileldj  also,  that  said  sum  of  $1,000  was  liquidated  damages,  and  not  a 
penalty. 

Ueldj  also,  that  the  failure  of  the  obligor  to  driver  any  liquor  in  fulfilment 
of  his  contract  with  such  third  person,  would  not  have  been  a  breach  of  the 
condition  of  the  bond. 

APPEAL  from  the  Wells  Circuit  Court 

Ray,  J. — ^Action  by  the  appellants  for  breach  of  a  bond 
executed  by  the  appellee. 

The  condition  of  the  bond  is,  "that  J.  G.  White  is  to  sell 
no  more  spirituous  or  malt  liquors  or  wine,  within  the  coun- 
ty of  Wells,  State  of  Indiana,  after  the  4th  day  of  March, 
1859,  nor  cause  the  same  to  be  sold  within  the  said  county, 
cither  directly  or  indirectly,  after  the  said  time  specified. 
And  the  said  White  is  further  bound  to  neither  manufact- 
ure or  obtain  any  spirituous  or  malt  liquors  or  wine,  or 
cause  to  be  sold  in  said  county  aforesaid  by  himself  or  any 
other  person,  either  directly  or  indirectly,  after  the  4th  day 
of  March,  1859.  The  said  J.  G.  White  is  further  bound  to 
settle  a  certain  obligation  calling  for  liquors  payable  to  Jos- 
eph Richey  of  the  sum  of  $177.57,  so  that  the  whiskey  or 
liquor  is  not  to  be  brought  to  the  town  of  BluftTton,of  the 
county  of  Wells,  State  of  Indiana;  and  further,  to  use  his 
influence  to  prevent  any  person  or  persons  from  bringing 
any  of  the  aforesaid  liquors  to  the  aforesaid  town  with  the 
intention  of  selling  the  same  within  the  town  aforesaid." 

The  sum  named  in  the  bond  is  one  thousand  dollars.  The 
breacb  charged  is  selling  spirituous  liquors  within  the  town. 
K'o  special  damages  are  alleged. 

The  appellee  filed  a  second  paragraph  of  answer,  averring 
that  only  nominal  damages  had  been  sustained.  A  demur- 
rer "Whs  overruled  to  this  paragraph. 

OatEe  trikl  the  court  instructed  the  jury,  that  if  White 
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*' failed  to  settle  the  obligation  referred  to,"  it  would  be  a 
breach  of  the  bond;  and  that  as  no  special  damages  had 
been  proved,  the  recovery  could  not  exceed  a  nominal  sum. 

We  assume  the  statement,  that  a  failure  to  settle  the 
obligation  would  be  a  breach  of  a  condition  of  the  bond, 
to  have  been  an  inadvertent  use  of  words,  as  the  stipula- 
tion is  very  plain  that  the  obligation  is  to  be  so  settled  that 
the  liquor  will  not  be  brought  to  the  town  of  Blufflon.  We 
suppose  his  failure  to  deliver  any  liquor  in  fulfilment  of  his 
contract  would  comply  with  his  bond  to  the  appellants. 
The  validity  of  a  bond  like  this  has  been  heretofore  decided. 
Harrison  v.  Lockhart,  25  Ind.  112. 

Were  the  damages  in  tHs  contract  liquidated  or  in  the 
nature  of  a  penalty? 

It  is  insisted  that  the  violation  of  the  condition  that 
White  will  "  use  his  influence  to  prevent  any  person  from 
bringing  any  of  the  aforesaid  liquors  to  the  town  aforesaid, 
with  the  intention  of  selling  the  same  within  the  town," 
would  result  in  much  less  injury  than  a  breach  of  other 
conditions,  and  therefore  a  single  sum  could  not  have  been 
intended  as  the  stipulated  amount  in  either  case. 

In  Galsworthy  v.  Strutty  1  Exch.  658,  covenant  on  an  in- 
denture for  the  dissolution  of  copartnership  between  the 
plaintiff  and  defendant  as  attorneys  and  solicitors,  Strutt 
promised  and  agreed  that  he  shall  not,  nor  will  at  any  time  or 
times  hereafter,  within  the  next  seven  j^ears,  directly  or  in- 
directly, either  by  himself  or  in  copartnership  with  anoth- 
er or  others,  carry  on  the  said  practice,  profession,  or  busi- 
ness of  an  attorney  or  solicitor  within  the  distance  of  fifty 
miles  from,  &c.,  nor  interfere  with,  solicit,  or  influence  the 
clients  of  the  said  late  copartnership.  The  sum  of  £1,000 
was  fixed  as  ^liquidated  damages"  for  a  breach  of  the  cov- 
enant. Breach  assigned,  practicing  as  an  attorney  within 
fifty  miles,  &c. 

Parke,  B.,  said,  "I  take  it  to  be  clear  that  upon  the  true 
construction  of  this  covenant,  the  defendant  would  not  be 
bound  to  pay  more  than  £1,000;  that  Ib,  in  case  he  should 
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violate  either  of  those  two  or  three  matters  mentioned  in 
the  covenant.  These  matters  arc  each  of  them  incapahle 
of  exact  estimation^  It  cannot  be  said  what  damage  a 
person  may  sustain  by  another  setting  up  in  business  with- 
in a  limited  period  of  time  or  distance,  nor  how  much  he 
may  be  injured  by  the  loss  of  one  of  his  clients.  The  loss 
may  be  either  groat  or  small ;  and  therefore,  in  order  to  avoid 
all  dispute,  the  parties  are  content  to  fix  a  certain  sum^ 
namely,  the  sum  they  have  mentioned  in  express  terms  in 
their  agreement.  Now  it  is  perfectly  competent  to  parties 
to  make  a  stipulation  to  pay  a  fixed  sum  for  the  breach  of  a 
covenant,  the  damage  arising  from  which  it  is  extremely 
difficult  to  ascertain;  and  I  think  it  is  not  an  unreasonable 
stipulation  which  the  defendant  has  made,  that  he  should 
pay  £1,000  upon  the  event  of  either  of  the  matters  men- 
tioned in  this  agreement." 

Aldsrson,  B.,  inquired,  "  where  the  damage  cannot  be 
ascertained,  what  absurdity  is  there  in  a  party  saying  there 
shall  be  a  fixed  sum?  and  therefore  in  such  case  the  courts 
may  give  the  words  their  plain  and  ordinary  meaning.  The 
amount  of  damage  which  a  person  might  sustain  by  anoth- 
er's practicing  within  fifty  miles  for  the  period  of  seven  years, 
would  not  be  the  same  in  amount  as  if  he  were  to  practice 
within  forty  miles,  or  next  door,  nor  the  same  if  he  had  set 
up  in  business  the  first,  second,  or  sixth  year.  In  one  case 
the  damages  might  be  small,  and  in  the  other  large;  but  the 
parties  have  agreed  to  a  certain  fixed  sum." 

Had  the  appellants'  counsel  favored  us  with  a  reference 
to  this  case,  its  aptness  would  have  induced  a  suspicion  that 
the  agreement  therein  used  had  served  as  a  text  for  the 
conditions  of  the  bond  in  judgment. 

The  rule  in  the  construction  of  these  contracts  is,  that  if 
the  agreement  consist  of  one  or  more  stipulations,  the 
breach  of  which  cannot  be  measured,  then  the  contract 
must  be  taken  to  have  meant  that  the  sum  agreed  on  was 
to  be  liquidated  damages,  and  not  a  penalty.  Mayne  Dam. 
67;  Parke,  B.,  in  Atkyns  v.  KinnieVy  4  Exch.  776;  Coiheal  v. 
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TalmagSy  5  Sdd.  551;  GrasseUi  v.  Lowderij  11  Ohio  St. 
349;  Sedgw,  Dam.  (4th  ed.)  472;  Hamilton  v.  Overton^  & 
Blackf.  206;  Duffy  v.  Shockey,  11  Ind.  70. 

Where  the  covenant  is  for  the  abstaining  from  doing 
some  particular  act  or  acts,  or  for  their  perfonnance,  which 
are  not  measurable  by  any  exact  pecuniary  standard,  and  it 
is  agreed  that  the  party  covenanting  shall  pay  a  stipulated 
sum  for  a  violation  of  any  of  such  covenants,  that  sum  is  to 
be  deemed  liquidated  damages,  and  not  a  penalty.  Bagley 
V.  PeddiCy  5  Sandf.  192. 

The  sum  named  in  this  case  is  to  be  regarded  as  liquida- 
ted damages,  and  any  violation  within  the  plain  intent  and 
purpose  of  the  contract  authorized  such  recovery.  The 
instruction  was  erroneous. 

The  demurrer  should  have  been  sustained  to  the  second 
paragraph  of  the  answer.  The  non-performance  of  the  cov- 
enant imports  damage.    Atkyns  v.  Kinnier^  supra. 

Judgment  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

L.  3L  NindCy  JR.  S.  Taylor ,  and  —  Robertson^  for  appel- 
lants. 

D.  Studabaker,  for  appellee. 


GoRBELL  V.  Snow. 

Malicious  Pbosecction. — Pleading. — In  a  complaint  for  malicions  prosecution 
the  plaintiff  must  aver  that  the  prosecution  claimed  to  have  been  malicious 
has  terminated  in  his  acquittal  or  discharge. 

APPEAL  from  the  Wells  Circuit  Court. 
Action  by  the  appellee  against  the  appellant.    The  com- 
plaint was  in  two  paragraphs,  a  demurrer  to  each  of  which 
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was  overruled.  An  answer  of  general  denial  was  filed,  and 
the  issue  thus  formed  was  tried  by  a  jury.  Verdict  and 
judgment  for  the  plaintift". 

Frazer,  J. — The  only  question  before  us  is,  did  the  court 
below  err  in  overruling  a  demurrer  to  the  second  paragraph 
of  the  complaint?  The  action  was  for  malicious  prosecu- 
tion, and  that  paragraph  failed  to  aver  that  the  prosecution 
claimed  to  have  been  malicious  had  terminated  in  the  plaint- 
iff's acquittal  or  discharge.  For  this  omission  the  appel- 
lant insists  that  the  par(igraph  was  bad.  So  are  the  author- 
ities.   1  Chit.  PI.  679;    WhUworth  v.  HaU,  2  B.  &  Ad.  695. 

^versed  and  remanded,  with  direction  to  sustain  the 
demurrer. 

J.  R.  Coffroth^  for  appellant. 


i! 

Greenwald  v,  Kappes. 

i'ARTY  Wall. — Contract. — Contiruciion  of. — A.  purchased  of  B.  a  portion  of  a 
certain  lot,  a  part  of  the  consideration,  as  shown  by  a  written  agreement 
between  said  parties,  being  that  A.  promised  to  bnild  thereon  within  a  short 
time  a  first  class  three  story  brick  building;  and  it  was  agreed  that  one  of 
the  walls  of  the  building  should  be  a  party-wall,  each  owning  one  moiety 
thereof  and  giving  an  equal  amount  of  the  ground;  and  that  "whenever  B. 
or  his  heirs  or  assigns  use  said  wall  by  erecting  a  building  on  the  lot  ad- 
joining on  the  said  A.'s,  B.  or  his  heirs  or  assigns  putting  the  joists  of  their 
building  in  said  wall,  then  said  A.  or  his  heirs  or  assigns  is  to  receive  one- 
half  of  the  actual  cost  of  the  building  of  said  wall  from  B.  or  his  heirs  or 
assigns."  A.  complied  with  his  contract  by  erecting  a  three  story  brick 
building,  leaving  joist-holes.  B.  erected  a  two-story  brick  building  capable 
of  lasting  many  years,  using  the  party-wall  as  one  of  the  walls  of  his  build- 
ing, but  did  not  insert  his  joists  therein. 

Ueld^  in  a  suit  by  A.  against  B.  upon  the  written  agreement,  to  recover  one- 
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half  the  cost  of  the  party-wall,  that  the  use  of  the  wall  was  the  thing  con- 
tracted for,  and  that  putting  the  joists  into  it  was  only  an  incident. 

APPEAL  from  the  Marion  Commoa  Pleas. 

Qregort,  J. — Suit  by  Greenwald  against  Kappes,  to  re- 
cover one-half  of  the  cost  of  a  party- wall.  The  complaint 
is  in  two  paragraphs.  The  first  avers,  that  Greenwald  pur- 
chased of  Kappes  a  part  of  a  certain  lot  in  Indianapolis; 
that  it  was  a  part  of  the  consideration  of  the  sale,  that 
Greenwald  promised  to  build  thereon,  within  a  short  time, 
a  first  class  three  story  brick  building;  that  it  was  agreed 
between  the  plaintifl*  and  defendant  that  the  west  wall  of 
Greenwald's  house  should  be  a  party-wall  for  Kappes'  build- 
ing whenever  the  same  was  erected,  each  owning  one  moi- 
ety of  the  wall,  giving  an  equal  amount  of  ground,  and 
contributing  equally  to  the  cost  of  erecting  the  same, 
Greenwald  agreeing  to  build  the  wall  and  wait  on  Kappes 
for  his  half  of  the  cost  till  he  built  on  his  lot  adjoining; 
that  Greenwald  had  performed  the  conditions  of  the  agree- 
ment on  his  part;  that  Kappes  had  built  upon  his  lot  ad- 
joining, a  permanent  and  substantial  two- story  brick  build- 
ing, using  the  party- wall;  that  the  wall  cost  $1,519.40;  and 
that  Kappes  refused  to  pay  his  part. 

The  second  paragraph  alleges,  that  Greenwald,  subse- 
quent to  the  written  agreement,  agreed  with  Kappes,  ver- 
bally, to  erect  a  joint  column  for  said  wall;  that  Kappes 
promised  to  pay  for  half  of  it;  that  Greenwald  erected  the 
column,  at  a  cost  of  $90.12;  and  that  Kappes  refused  pay- 
ment. 

A  demurrer  to  the  first  paragraph  of  the  complaint  was 
overruled,  and  the  defendant  answered:  first,  by  the  gener- 
al denial;  a  second  paragraph  was  stricken  out  on  motion; 
third,  that  the  defendant  still  owns  the  lot  adjoining  plaint- 
ift* 's  and  has  never  used  the  joint  wall  by  erecting  a  building 
thereon  by  inserting  joists  in  the  wall. 

A  demurrer  to  the  third  paragraph  of  the  answer  was 
sustained. 

Trial  by  the  court;  finding  for  the  defendant.   The  plaint- 
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iflf  moved  for  a  new  trial,  which  was  overruled.  The  evi- 
dence forms  a  part  of  the  record,  being  incorported  therein 
by  a  bill  of  exceptions. 

The  turning  point  in  the  case  is  the  construction  to  be 
given  to  the  written  agreement,  the  foundation  of  the  first 
paragraph  of  the  complaint. 

That  part  of  the  agreement  on  which  the  controversy 
arose  is  as  follows:  ^'And  it  is  further  agreed  upon,  that 
whenever  said  Eappes  on  his  heirs  or  assigns  use  said  wall 
by  erecting  a  building  on  the  lot  adjoining  on  the  said 
Greenwald's,  the  said  Eappes  or  his  heirs  or  assigns  put- 
ting the  joists  of  their  building  in  said  wall,  then  said  Green- 
wald or  his  heirs  or  assigns  is  to  receive  one-half  of  the 
actual  cost  of  the  building  of  said  wall  from  said  Eappes 
or  his  heirs  or  assigns." 

Greenwald  complied  with  his  contract  by  erecting  a  three- 
story  brick  building,  leaving  joist-holes.  Kappes  erected 
a  two-story  brick  building  on  his  lot  adjoining  that  of 
Greenwald,  using  the  party-wall  as  one  of  the  walls  of 
his  building,  but  did  riot  insert  his  joists  therein.  There  is 
some  conflict  in  the  evidence  as  to  whether  Kappes'  build- 
ing is  a  permanent  one.  There  is  no  conflict,  however,  in 
the  testimony  as  to  the  fact  that  the  building  is  of  brick, 
and  built  in  such  a  manner  as  to  be  capable  of  lasting  for  a 
series  of  years. 

"Was  the  money  due  under  the  contract  at  the  commence- 
ment of  the  suit?  is  the  question  in  the' case. 

We  do  not  think  the  contract  will  bear  the  construction 
claimed  for  it  by  the  appellee.  It  is  very  clear  to  our  minds, 
that  the  use  of  the  party-wall  was  the  thing  contracted  for; 
putting  the  joists  into  the  wall  was  only  an  incident.  Any 
other  construction  would  put  it  in  the  power  of  the  appel- 
lee to  commit  the  grossest  fraud.  The  rule  is  well  stated 
by  Coke  thus:  "Whensoever  the  words  of  a  deed,  or  of  the 
parties  without  deed,  may  have  a  double  intendment,  and 
the  one  standeth  with  law  and  right,  and  the  other  is  wrong- 
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ful  and  against  law,  the  intendment  that  standeth  with  law 
shall  be  taken."    Co.  Litt.  42, 183. 

Greenwald  acted  in  good  faith  on  his  part  by  leaving 
holes  in  the  party-wall  for  the  insertion  of  the  joists;  if 
Kappes  elected  to  turn  his  joists  the  other  way,  it  was  no 
fault  of  the  fprmcr. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

Judgment  reversed,  with  costs;  cause  remanded,  with  di- 
rection to  grant  a  new  trial,  and  for  further  proceedings. 

H.  C,  GuffiUy  R.  P.  Parker^  J.  L.  Ketcharriy  and  J.  L. 
Mitchell,  for  appellant. 

A.  G.  Porter y  B.  Harrison,  and  TF.  P.  Fishback,  for  ap- 
pellee. 


DbMoss  and  Others  v,  Newton  and  Anothei'. 

Statute  of  Limitations. — Reasonableness  of  Time. — Where  a  right  springSi 
not  from  a  contract  but  from  legislative  enactment,  the  action  to  enforce  a 
claim  under  snch  enactment  may  be  limited  by  law;  and  the  legislature  is 
the  exclusire  judge  of  the  reasonableness  of  the  time  allowed  within  which 
the  action  may  be  brought. 

Same. — Minors. — No  exception  can  be  claimed  in  favor  of  minors,  unless  they 
are  expressly  mentioned  by  the  statute  as  excepted. 

Same. — Descent. —  Widow. — A  man  died  in  1854,  seized  in  fee  simple  of  cer- 
tain real  estate,  leaving  surviving  him  a  widow  and  brothers  and  sisters, 
but  no  child,  or  father,  or  mother.  The  widow  took  possession  of  the  entire 
property.  Suit  for  partition,  the  plaintiffs  claiming  title  to  an  undivided 
interest  in  the  land  as  brothers  and  sisters  of  the  deceased. 

JS'eldy  that  it  was  a  sufficient  answer,  that  before  the  commencement  of  the  ac- 
tion more  than  ninety  days  had  elapsed  from  the  9th  of  March,  1867,  when 
section  3  of  the  act  of  March  4th,  1853  (Acts  1853,  p.  55),  was  repealed 
and  a  limitation  fixed  to  the  right  of  action  under  its  provisions.  (Acts 
1867,  p.  204.) 

APPEAL  from  the  Wayne  Common  Pleas. 
Suit  by  the  appellants  against  the  appellees  for  partition 
of  lands. 


ii.> 
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Ray,  J. — The  appellants  claim  title  to  an  undivided  inter- 
est in  certain  real  estate,  as  brothers  and  sisters,  and  there- 
fore heirs,  of  Nathan  Clark,  who  died  in  October,  1854, 
leaving  no  father,  mother,  or  children  surviving,  but  leav- 
ing a  widow  who  took  possession  of  the  entire  property. 

The  claim  of  the  appellants  rests  upon  the  third  section 
of  the  act  of  March  4th,  1853,  amending  sections  18,  24,  . 
25,  and  26,  of  the  "act  regulating  descents  and  the  appor- 
tionment of  estates."     Acts  1853,  p  55. 

The  appellees  answered,  that  more  than  ninety  days  had 
elapsed  since  the  9th  day  of  March,  1867,  when  the  act  of 
1853  was  repealed  and  a  limitation  fixed  to  the  right  of  ac- 
tion under  its  provisions.    Acts  1867.  p.  204. 

A  demurrer  was  overruled  to  this  answer,  and  judgment 
entered  for  the  appellees. 

In  the  case  of  Leard  v.  Leardy  30  lud.  171,  we  held  this 
limitation  was  valid.  The  act  of  1853  was  in  full  force  up  to 
the  9th  day  of  March,  1867,  and  an  additional  time  was  then 
given  within  which  to  commence  suits  for  rights  acquired 
under  it. 

But  appellants  insist  that  the  limitation  of  the  right  of  < 

action  to  ninety  days  is  unreasonable  and  in  efifect  divests 
rights  which  are  vested  by  law,  and  it  is  therefore  said  to 
be  in  conflict  with  the  Constitution  of  the  United  States 
protecting  private  property.  It  should  be  observed,  how- 
ever, that  the  right  here  claimed  does  not  arise  out  of  con- 
tract, but  is  conferred  by  law,  and  therefore  subject  to  the 
general  control  of  the  power  which  gave  it.  In  the  case 
of  Satterlee  v.  MatthewsoTij  2  Pet.   380,  413,  Mr.  Justice  i 

WAsniNGTON  disposes  of  this  question  thus:  "The  objection,  I 

however,  which  was  most  pressed  upon  the  court,  and  re-  i 

lied  upon  by  the  counsel  for  the  plaintift'  in  error,  was,  that 
the  efl:ect  of  this  act  was  to  divest  rights  which  were  vested 
by  law  in  Satterlee.  There  is  certainly  no  part  of  the  Con- 
stitution of  the  United  States  which  applies  to  a  state  law 
of  this  description ;  nor  are  we  aware  of  any  decision  of  this, 
or  of  any  circuit  court,  which  has  condemned  such  a  law 
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upon  this  ground;  provided  its  eft'ect  be  not  to  impair  the 
obligation  of  a  contract." 

But  before  any  such  an  objection  could  be  seriously  urged 
against  the  law,  the  court  must  determine  that  the  limita- 
tion to  the  right  of  action  is  an  unreasonable  one.  There  is 
a  time  given,  and  the  law  as  stated  by  high  authority  seems 
to  be,  that  "what  shall  be  considered  a  reasonable  time  must 
be  determined  by  the  legislature,  into  the  wisdom  of  whose 
decision  in  establishing  a  legal  bar  it  does  not  pertain  to  the 
jurisdiction  of  the  courts  to  enquire."  Cooley  Const.  Lim. 
366.  In  CaU  v.  Hagger^  8  Mass.  423,  the  court  say,  "It  must 
be  left  to  the  discretion  of  the  legislature  to  fix  the  proper 
limitations;"  and  in  Smith  v.  3Iorrison^  22  Pick.  430, "  wheth- 
er the  time  allowed  for  creditors  to  commence  their  actions 
was  a  reasonable  time  or  not,  was  a  question  within  the  ex- 
clusive province  of  the  legislature  to  determine." 

There  is  a  case  in  our  reports,  where  the  court  held  that 
they  would  allow  a  reasonable  time  after  the  act  took  eftect, 
for  the  commencement  of  suits  on  causes  of  action  which 
had  already  accrued.  State  v.  Swope^  7  Ind.  91.  The  rule 
was  applied  to  a  right  existing  under  a  contract,  and  was 
most  unfortunate  in  its  citation  of  authority  to  sustain  it, 
quoting  the  case  ofPeirce  v.  Tobei/y  5  Met.  168,  which  rests 
upon  the  case  already  cited  of  Smith  v.  Morrison^  which  de- 
clares the  le^slatureto  be  the  exclusive  judge  of  the  length 
of  time  proper  to  limit  the  right  of  action. 

The  Supreme  Court  of  Kentucky  ruled  otherwise  in  a 
case  involving  a  right  of  action  under  a  contract.  Berry  v. 
RansdaUy  4  Met.  Ky.  292;  Fearers  Heirs  v.  PaMoriy  7  B. 
Mon.  162.  The  latter  case,  however,  ruling  that  a  legisla- 
ture cannot  give  eftect  to  the  invalid  execution  of  a  con- 
tract or  limit  the  bringing  of  an  action  to  avoid  such  a  con- 
tract, is  in  direct  conflict  with  The  State  v.  Bennett,  24  Ind. 
883;  Maxey  v.  Wise,  25,  Ind.  1;  Tate  v.  StooUzfoos,  16  S.  & 
R.  35 ;  Hepburn  v.  Curts,  7  Watts,  300 ;  Goshom  v.  Purcelly 
11  Ohio  St.  641;  Foster  v.  EsseXylQ  Mass.  245;  Raverty  v. 
Fridge,  3  McLean,  230. 
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The  only  point,  however,  that  we  rule  in  this  case  is,  that 
where  a  right  springs,  not  from  contract,  but  from  legisla- 
tive  enactment,  the  action  to  enforce  a  claim  under  such  en- 
actment may  be  limited  by  law;  and  the  legislature  is  the  ex- 
clusive judge  of  the  reasonableness  of  the  time  allowed  with- 
in which  the  action  may  be  brought. 

The  appellants,  however,  insist  that  the  act  does  not  ap- 
ply to  minors,  but  that  they  may  sue  without  regard  to  the^ 
limitation.  The  act  contains  no  exceptions,  and  the  rule  is, 
"  that  no  exception  can  be  claimed,  unless  expressly  men- 
tioned." Angell  Lim.  §§  194,  485 ;  M'lver  v.  Ragan^  2 
Wheat,  25;  Bechford  v.  WadCy  17  Ves.  88;  Beardsly  v. 
Southmayd,  3  Green  (N.  J.),  171 ;  The  Sam  Slick,  2  Curt  C. 
C.  480;  Bucldin  v.  Ford,  5  Barb.  893;  HoweU  v.  Hair^  15 
Ala.  194. 

In  Illinois,  in  certain  cases,  upon  the  death  of  the  owner 
of  the  title  to  land,  the  minor  heirs, /erne  covertSy  or  persons 
non  compos  cannot  take  any  steps  for  the  recovery  of  the 
property,  and  yet  the  statute  having  commenced  to  run 
continues  against  them,  and  this  limitation  is  sustained  by 
the  courts,    Stearns  v.  Gittings,  23  111.  387. 

The  court  committed  no  error  in  overruling  the  demurrer. 

Judgment  affirmed. 

•/.  B.  ^  J.  F.  JidiaUy  for  appellants. 

L.  D,  Stuhbs  and  J.  P.  Siddall,  for  appellees. 


LiNGERMAN  and  Another  v.  Nave. 

Practice. — St^reme  Court — New  Trial. — Amgnment  of  Errors, — ^Wliere  in 
an  assignment  of  errors  the  onlj  errors  complained  of  relate  to  matters 
oecnrring  on  the  trial  for  which  a  new  trial  was  prayed,  bnt  the  action  of 
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the  conrt  iu  oTerruling  the  motion  is  not  assigned  for  error,  no  question  is 
properly  raised  in  this  conrt. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Elliott,  C.  J. — Suit  by  Nave  against  the  appellants,  on 
a  promissory  note.  Issues  were  formed,  the  trial  of  which 
resulted  in  a  finding  and  judgment  for  the  plaintifi'  below; 
a  motion  for  a  new  trial  being  overruled. 

The  judgment  must  be  affinned.  The  only  errors  com- 
plained of  relate  to  matters  occurring  on  the  trial,  and  for 
which  a  new  trial  was  prayed ;  but  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial  is  not  assigned  for 
error.  No  question,  therefore,  is  properly  raised  by  the  as- 
signment of  errors. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 

J.  8.  StraughaUy  for  appellants. 

C.  C.  Nave,  for  appellee. 


Eagbb  and  Another  v.  Grossman. 

Sale. — Deceit — Where  a  seller  of  goods  knowingly  makes  false  representa- 
tions to  the  buyer  as  to  their  quality,  bnt  the  buyer  does  not  rely  upon  such 
representations  and  is  not  deceived  thereby,  the  seller  is  not  liable  in  an 
action  for  deceit. 

Sami. — Where  a  seller  has  made  false  representations  as  to  the  quality  of  the 
goods,  but  the  buyer,  in  making  the  purclutee,  relies  on  a  test  of  their  qual- 
ity made  by  his  own  agent  who  is  not  preyented  by  any  act  or  word  of  the 
seller  from  testing  the  goods,  the  seller  is  not  liable  for  deceit. 

Saxb. — Evidence, — Examination  qf  Ooodi  hy  Jury, — Upon  the  trial  of  an  ac- 
tion for  deceit  in  the  sale  of  a  quantity  of  flour,  its  quality  at  the  time  of 
sale  being  in  question,  the  conrt  refused  to  permit  the  flour  to  be  examined 
by  the  jury,  to  test  its  odor. 

J^e^  that  it  was  properly  excluded. 
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Ikbtrucxion  to  Jury. — ^There  is  no  error  in  refusing  to  give  to  the  jniy  an 
instruction  asked  by  a  party  which  is  not  pertinent  to  the  issues. 

APPEAL  from  the  Miami  Circuit  Court. 

Suit  by  the  appellants  against  the  appellee.  The  complaint 
alleges,  that  the  plaintiffs  were  engaged  in  the  business  of 
baking  bread  for  sale  to  the  public,  which  was  well  known 
to  the  defendant;  that  the  defendant,  fraudulently  and  craft- 
ily, intending  to  cheat  and  defraud  the  plaintii&,  brought 
to  their  bakery  twelve  hundred  pounds  of  flour,  in  sacks, 
which  he  falsely  and  fraudulently  represented  to  the  plaint- 
iffs to  be  good,  sound,  merchantable  flour,  when,  in  fact, 
said  flour  was  musty,  worthless,  and  wholly  unfit  to  be  used 
in  said  business,  which  the  defendant  well  knew;  that  the 
plaintiffs  at  the  time  paid  the  defendant  seventy-five  dollars 
for  said  flour,  being  $6.25  per  hundred,  relying  on  said  rep- 
resentations of  the  defendant,  and  believing  the  same  to  be 
true ;  that  after  they  had  paid  for  the  flour, they  discovered  it 
was  worthless  for  the  purpose  for  which  it  w^as  purchased, 
and  thereupon  they  offered  to  return  it  to  the  defendant, 
who  refused  to  receive  it  or  to  repay  said  sum  or  any  part 
thereof;  whereby  the  plaintiffs  were  damaged,  &c. 

The  defendant  answered  in  two  paragraphs:  flrst,  the 
general  denial ;  second,  that  before  the  sale  of  the  flour  to 
the  plaintiffs  the  defendant  took  it  to  their  place  of  business, 
in  sacks,  and  left  it  there  for  several  days  for  them  to  in- 
spect and  try  it;  that  after  the  plaintiffs  had  done  so  and 
knew  the  quality  of  the  flour,  he  sold  it  to  them  at  $6.25 
per  hundred,  the  price  agreed  upon  between  the  parties, 
which  was  less  than  the  market  price  at  that  time  and  place 
for  good,  merchantable  flour. 

Reply,  the  general  denial.  Trial  by  jury;  verdict  for  the 
defendant,  on  which  judgment  was  rendered,  a  motion  for 
a  new  trial  having  been  overruled. 

Ray,  J. — The  appellants  urge  a  reversal  of  this  case  up- 
on the  evidence.  The  only  question  before  the  jury  was 
whether  the  appellants  relied  upon  false  representations  of 
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the  quality  of  the  flour  or  purchased  it  upon  their  own 
judgment.  The  flour  was  left  with  them  for  examination 
for  ten  or  twelve  days,  and  they  used  one  sack  from  among 
the  lot ;  and  although  there  is  evidence  that  the  flour  from 
the  sack  used  made  good  bread,  and  that  from  the  other 
sacks  did  not,  when  used  at  a  subsequent  time,  make  bread 
fit  for  sale,  still  the  jury  might  fairly  find  from  the  evi- 
dence in  the  case,  that  tjie  flour  was  all  of  one  quality  when 
sold,  being  but  one  lot  of  flour,  from  the  same  lot  of  wheat, 
and  ground  at  the  same  time,  the  sacks  being  filled  from 
the  mill. 

We  cannot  disturb  a  finding  for  either  party  upon  such 
evidence. 

It  is  objected,  that  the  court  refused  to  permit  the  fiour  in 
question  to  be  examined  by  the  jury,  that  each  juryman 
might  personally  test  its  odor. 

The  witnesses  for  the  appellant  stated,  that  it  gave  out  a 
stronger  smell  when  offered  in  evidence*  than  when  pur- 
chased, and  it  might  be  somewhat  difficult  by  a  bill  of  ex- 
ceptions to  introduce  such  evidence  into  this  court.  It  was 
properly  excluded  from  the  jury. 

The  appellant  objects  that  the  following  instruction  is 
not  pertinent  to  the  case  as  made  by  the  evidence,  and.  is 
ambiguous.    It  was  givet  at  the  request  of  the  appellee.. 

"If  you  find  that  the  flour  in  question,  at  the  time  of  the 
sale,  was  not  good,  sound,  merchantable  flour;  that  the  de- 
fendant at  or  before  the  sale  represented  to  the  plaintifis 
that  it  was  of  that  quality,  knowing  that  such  representa- 
tion was  false;  yet  the  plaintiffi  cannot  recover,  if  you  find 
that  in  the  purchase  of  the  flour  they  did  not  rely  upon 
such  representations  of  the  defendant  and  were  not  de- 
ceived thereby."  K  this  be  construed  to  mean  that  the  de- 
fendant represented  the  flour  as  not  sound,  the  appellants 
could  not  be  injured.  If,  as  it  clearly  intends,  the  flour  was 
represented  as  sound  when  it  was  not,  but  the  representa- 
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tioQ  did  not  deceive  the  appellants,  the  instruction  is  both 
pertinent  and  correct. 

This  instruction  was  also  given  to  the  jury:  **If  the  jury 
find  that  the  flour  in  question  was  left  in  the  possession  of 
the  plaintiffs,  for  the  purpose  of  being  tested  by  their  ba- 
ker as  the  agent  of  the  plaintiffs,  as  to  its  quality  for  the  pur- 
pose for  which  they  wanted  it,  and  the  defendant  was  not 
guilty  of  making  any  false  or  fraudulent  representations  or 
acts  at  the  time,  which  the  plaintiffs  relied  on  as  true,  by 
which  th^y  were  prevented  from  making  such  test,  and  af- 
ter such  test  under  such  circumstances,  the  plaintife,  rely- 
ing upon  the  judgment  of  their  baker  as  to  the  quality  of 
the  flour,  purchased  of  the  defendant,  they  canijot  recover, 
although  it  be  true  that  the  defendant  had  previously  made 
false  representations  as  to  the  quality  of  the  flour," 

If  by  no  act  or  word  of  the  defendant  the  baker  was 
prevented  from  testing  the  flour,  and  if  the  plidntiffs  relied 
upon  that  test  in  making  their  purchase,  they  could  not 
have  rested  upon  the  statements  of  the  defendant,  and  he 
could  not  be  liable  for  deceit. 

The  appellants  asked  the  court  to  instruct  the  jury,  that 
an  offer  to  sell  provisions  for  domestic  use  is  an  implied 
warranty  of  their  soundness.  As  the  complaint  was  for  de- 
ceit, and  not  upon  a  warranty,  either  express  or  implied,  the 
instruction  was  correctly  refused.  The  court,  however,  gave 
the  instruction,  with  the  qualification,  that  the  purchaser 
did  not  examine  and  rely  upon  such  examination  of  the 
quality  of  the  article  sold. 

The  second  instruction  asked  by  the  appellants  omits  to 
limit  the  recovery  of  damages  to  the  injury  resulting  from 
deceit,  but  holds  the  appellee  liable  for  concealment  of  de- 
fects, vTithout  requiring  that  the  appellants  should  have  re- 
lied at  all  upon  the  conduct  or  statements  of  the  appellee. 
It  was  properly  refused. 

The  sixth  instruction  given  by  the  court  informed  the 
jury,  that  if  "the  plaintiffi  relied  exclusively  upon"  false 
^representations  made  by  the  defendant,  they  were  entitled 
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to  recover.  This  certainty  was  correct.  In  such  a  case  the 
plmntiffs  should  certainly  recover.  The  instruction  did  not, 
however,  limit  the  recovery  to  this  state  of  facts.  * 

The  other  instructions  embraced  in  the  abstract  relate  to 
the  measure  of  damages  upon  a  recovery  by  the  appellants, 
and  the  event  of  the  trial  has  rendered  them  unimportant. 

Judgment  affirmed,  with  costs. 

J.  M.  TFtbon  and  0.  EUke^  for  appellants. 

N.  O.  JBb^  and  IL  P.  Effinger^  for  appellee. 


Q-WALTNBY,  Guardian,  v.  Cannow. 

FiAADWGv*—  ChmpUdnt. — Promise,"^  Guardian  and  Ward.'^A  complaint  against 
a  guardian,  to  recover  for  maintaining  and  proYlding  for  his  ward,  did  not 
contain  any  averment  of  a  request  or  promise  made  by  the  defendant,  or 
any  aUegatton  that  he  had'fkiled  to  provide,  within  the  means  in  his  hands 
as  goardian,  for  the  reasonable  wants  of  his  ward. 

JTeldf  that  the  complaint  was  bad  on  demurrer  for  want  of  snfilcient  facts. 

APPEAL  from  the  Gibson  Common  Pleas. 

Rat,  J. — Complaint  by  the  appellee  against  the  appellant 
for  maintaining  and  providing  for  the  wards  of  the  latter. 

The  question  is  upon  the  sufficiency  of  the  complaint, 
ijvhich  is  as  follows: — 

"Edward  Cannon  complains  of  James  Gwaltney,  and  says 

tbat  heretofore,  to  wit,  on  the day  of ,  186 — ,  the 

defendant  was,  by  the  Warrick  Court  of  Common  Pleas, 
duly  appointed  guardian  of  the  persons  and  estates  of  La- 
fayette Gwaltney,  John  H.  Gwaltney,  Anna  Gwaltney,  and 
Noah  Ghvaltney,  minor  heirs  of  Noah  Gwaltney,  lato  of 
Warrick  county,  deceased ;  that  said  defendant  qualified  and 
took  upon  himself  the  burden  of  said  trust  as  such  guardian. 
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And  plaintifi'  farther  says  that  said  defendant,  as  such  guar- 
dian^  is  indebted  to  the  plaintifi*  in  the  sum  of  six  hundred 
and  seveniy-nine  dollars,  for  keeping,  boarding,  and  cloth- 
ing his  said  wards,  and  for  money  paid  and  expended  for 
medical  attendance  on  said  wards,  for  three  years,  to  wit, 
from  the  month  of  March,  1864,  to  the  month  of  March, 
1867;  that  said  sum  of  six  hundred  and  seventy-nine  dol- 
lars is  wholly  unpaid.  Wherefore,  plaintiff  asks  judgment 
for  the  sum  of  six  hundred  and  seventy-nine  doUars,  and 
other  proper  relief.'* 

The  defendant  demurred  to  the  complaint,  for  the  follow- 
ing grounds  of  objection : 

^^1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

"  2.  That  there  is  a  defect  of  parties  defendant." 

The  demurrer  was  overruled  by  the  court,  and  exception 
was  taken  by  the  appellant  at  the  time. 

It  is  objected  by  appellant,  that  there  is  no  averment  that 
the  expenditure  for  clothing,  and  medical  attendance,  and 
the  boarding  of  the  wards,  was  at  the  request  of  the  appel- 
lant, or  upon  any  promise  made  by  him  to  pay  for  the  same. 
In  answer  to  this  objection,  we  are  referred  to  the  forms 
given  by  the  statute,  numbered  10  and  11,  2  G.  &  H.  876. 
These  forms  upon  actions  for  goods  sold  and  delivered,  and 
materials  furnished  to  the  defendant,  and  work  and  labor 
done  for  the  defendant,  do  not  require  an  allegation  that  the 
defendant  promised  to  pay.  But  in  all  these  instances  the 
law  implies  the  promise  from  the  facts  stated;  and  our  stat- 
ute simply  requires  the  statement  of  facts,  and  if  upon 
these  facts  the  law  implies  a  promise,  the  complaint  will  be 
good.  B.ut  where  the  action  is  against  one  for  goods  sold 
to  another,  there  the  law  does  not  imply  a  request  or  prom- 
ise, and  that  averment  must  be  made. 

The  case  before  us  does  not  state  facts  which  at  law  im- 
pose any  obligation  upon  the  guardian.  There  is  no  aver- 
ment that  he  fiEiiled  to  provide,  within  the  means  in  his 
hands  as  guardian^  for  the  reasonable  wants  of  his  wards, 
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and  under  such  circumstances  a  volunteer  cannot  render 
liimself  the  creditor  of  the  guardian. 

The  demurrer  should  have  been  sustained  to  the  com- 
pfaint. 

Judgment  reversed,  with  <x>st8;  and  the  <;au8e  remanded, 
for  further  proceedings. 

TT.  AyddottCy  for  appellant. 

W.  M.  Landj  for  appellee. 


Cavanaugh  v.  The  Statb. 

PnAcncE. — Supreme  Churt, — Aeeignmeni  of  Errors, — Onminal  Law, — In  tlie 
assignment  of  errors  on  an  appeal  by  the  defendant  in  a  criminal  action, 
"the  only  errors  assigned  weroi  that  the  finding  was  contrary  to  law  and 
to  the  eyidence  given  on  the  trial. 

Meldj  that  no  question  was  properly  presented  for  the  decision  of  this  court. 

APPEAL  from  the  Warren  Circuit  Court. 

Elliott,  C.  J. — Cavanaugh,  the  appellant,  was  tried  and 
convicted  on  an  indictment  for  selling  intoxicating  liquor 
to  a  minor,  and  fined  five  dollars  and  costs. 

The  only  errors  assigned  are,  that  the  finding  was  contra- 
ry to  law  and  to  the  evidence  given  on  the  trial. 

A  new  trial  was  asked  for  the  same  reasons,  which  was 
overruled;  but  overruling  the  motion  for  a  new  trial  is  not 
assigned  for  error,  and  under  repeated  rulings  of  this  court, 
the  errors  assigned  do  not  properly  present  any  question 
for  the  decision  of  this  court.  The  judgment  must,  there- 
fore, be  affirmed. 

Judgment  affirmed,  with  costs. 

J.  McCabCy  for  appellant. 

22.  £.  F.  Peirce  and  D.  E.  WHtUamsorij  Attorney  General, 
for  the  State. 
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City  op  Indianapolis  v.  Pabker,  SheiifEl 

New  Trial. — Exeetnve  Damaget, — ^The  assignment  of  excessive  damagefl  fis  a 
cause  in  amotion  for  a  new  trial  is  the-only  method  by  which  that  qaestioa 
can  be  raised. 

TiMB. —  Computation  of. — Sheriff. — CSutody  of  Ciii/  Priaonera. — Where  a  city, 
having  no  prison  in  which  to  confine  prisoners  convicted  before  its  court  for 
violations  of  its  ordinances,  commits  them  to  the  custody  of  the  keeper  of 
the  connty  prison,  it  seems  that  if  a  prisoner  is  so  placed  in  the  custody  of 
such  keeper  a  short  time  before  midnight  and  discharged  a  short  time  after 
that  hour,  the  city  cannot  properly  be  charged  with  two  days'  boardin^r 
therefor. 

APPEAL  from  the  Marion  Common  Pleas. 

Suit  by  the  appellee  against  the  appellant.  The  com- 
plaint alleges,  that  the  plaintifi^  as  the  sheriff  of  Marion 
county,  is  the  keeper  of  the  prison  of  said  county;  that  the 
defendant  having  no  prison  wherein  to  confine  prisoners 
convicted  and  committed  for  violations  of  the  ordinances 
of  said  city,  before  the  judge  thereof,  such  prisoners  are 
committed  to  the  custody  of  the  plaintift*  as  keeper  of  the 
prison  of  the  county;  that  the  defendant  is  indebted  to  him 
for  the  custody,  boarding,  commitment,  and  discharge  of 
such  prisoners  during  the  months  of  June  and  July,  1867, 
in  the  sum  of  (1,448,20,  &c.  Bills  of  particulars  are  at- 
tached as  exhibits* 

The  defendant  for  answer  filed  the  general  denial;  and  it 
was  agreed  that  thereunder  all  legal  defenses  might  be  of- 
fered, the  same  as  if  specially  and  properly  pleaded. 

The  cause  was  submitted  to  the  court  upon  the  following 
agreed  statement  of  facts : — 

"  The  plaintiff  is,  and  before  the  first  day  June,  1867,  was, 
sheriff  of  Marion  county,  and  as  such  had  the  keeping,  custo- 
dy, and  boarding  of  the  city  prisoners  committed  by  the  city 
court  of  the  defendant,  during  the  months  of  June  and  July,. 
1867;  that  at  the  proper  time  the  plaintiff  presented  to  the 
city  council  his  itemized  accounts  for  the  keeping,  custody, 
and  boarding  of  the  city  prisoners  for  the  scud  months  of 
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Jane  aad  Jaly,  setting  forth  ia  separate  columns  the  names 
of  the  prisoners,  the  offense  for  which  committed,  the  date 
of  comn[iitment  and  of  discharge,  the  number  of  days 
charged  for,  and  (except  where  the  prisoners  had  remained 
in  from  the  former  month,  in  which  case  it  had  been  charged 
on  the  account  of  the  preceeding  month)  the  sum  of  forty 
cents  for  commitment  and  discharge,  and  the  total  for  such 
prisoners,  together  with  the  total  for  all  the  prisoners;  which 
accounts  are  in  the  words  and  figures  following,  to  wit: 
(Copied  with  the  complaint.)    To  each  of  these  accounts 
was  afiixed  a  certificate  of  the  plaintiff,  sworn  to  before  the 
clerk  of  Marion  county,  setting  forth,  that  the  bills  were 
correct  and  just,  that  the  articles  furnished  were  necessary 
for  the  public  service,  and  that  the  prices  charged  were  just 
and  reasonable.    It  is  further  agreed,  that  whenever  a  pris^ 
oner  was  committed  to  prison  in  the  evening  and  discharged 
the  following  morning,  the  city  was  charged  on  these  item- 
ized accounts  for  two  days;  that  when  the  prisoner  was 
committed  in  the  evening  and  discharged  the  next  morning 
but  one,  that  is,  upon  the  second  morning,  the  city  was 
charged  for  three  days;  thus  charging  the  city  for  one  day's 
boarding,  Ac,  for  every  calendar  day  any  portion  of  which 
the  prisoner  was  in  custody;  that  if  the  period  of  twenty- 
four  hours,  and  every  fraction  of  twenty-four  hours  over 
ajid  above  full  periods  of  twenty-four  hours,  had  been  reck- 
oned as  one  day,  instead  of  the  method  actually  adopted  in 
said  accounts,  the  account  for  the  month  of  June  aforesaid 
would  have  charged  the  defendant  with  one  hundred  and 
fourteen  days,  or  fifty-seven  dollars,  less  than  is  therein  act- 
ually charged;  that  said  account  would  have  been  for  five 
hundred  and  thirty-nine  dollars  and  ten  cents,  instead  of 
five  hundred  and  ninety-six  dollars  and  ten  cents,  the  amount 
therein  actually  charged ;  that  on  the  same  principle,  the  ac- 
count for  July  would  have  been  for  one  hundred  and  sixty- 
nine  days,  or  eighty-four  dollars  and  fifty  cents,  less  than 
actually  charged;  that  said  account  for  July  would  have 
been  for  seven  hundred  and  sixty-seven  dollars  and  sixty 
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cents,  instead  of  for  eight  hundred  and  fifty-two  dollars  and 
ten  cents,  the  amount  actually  charged.  It  is  agreed  that 
in  said  account  for  July  the  defendant  is  charged  for  the 
keeping,  custody,  and  boarding  of  one  John  Davis,  com- 
mitted for  intoxication,  for  two  days  (or  one  dollar),  and  one 
commitment  and  one  discharging  fee  (or  forty  cents);  that 
said  Davis  is  represented  by  said  account  as  having  been 
committed  on  the  28th  of  July  and  discharged  on  the  29th 
of  July ;  that  in  truth  and  in  fact,  said  Davis,  immediately 
on  being  committed  on  the  28th  of  July,depo8ited  with  the 
plaintiff  a  sum  of  money  suflicient  to  pay  the  ordinary 
judgment  and  costs  on  a  plea  of  guilty  in  such  case,  and 
was  thereupon  immediately  discharged  by  the  plaintiff  from 
custody,  and  said  sum  so  taken  was,  on  the  morning  of  the 
29th,  sent  by  the  plaintiff  by  th^  hands  of  the  city  marshal 
to  the  police  court  of  the  defendant,  where  a  plea  of  guilty 
was  entered  by  said  marshal  for  said  Davis,  and  said  judg- 
ment and  costs  were  paid  with  said  sum.  It  is  further 
agreed  that  the  accounts  are  correct,  subject  to  the  forego- 
ing statement  and  explanation  thereof  as  to  the  manner  in 
which  said  charges  are  made." 

This  was  all  the  evidence  given  in  the  cause;  and  there- 
upon the  court  found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  $1,448.20. 

The  appellant  moved  for  a  new  trial,  on  the  grounds,  that 
the  finding  was  contrary  to  law  and  contrary  to  the  evidence. 
The  court  overruled  the  motion,  and  this  is  assigned  for  error. 

Eay,  J. — ^The  only  ground  upon  which  this  case  could  be 
reversed,  were  it  presented  by  the  record,  is,  that  the  dam- 
ages assessed  by  the  court  are  excessive.  There  can  be  no 
question  that  some  of  the  charges  are  legal  and  proper,  and 
although  there  seem  to  us  to  be  items  included  in  the  ac- 
count which  cannot  find  any  justification  in  law,  as  the 
charge  for  two  days  boarding  where  the  prisoner  was 
placed  in  the  custody  of  the  sheriff'  a  short  time  before 
midnight  and  discharged  therefrom  a  short  time  after  that 
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hour,  still,  as  excessive  damages  were  not  assigned  as  a  cause 
for  a  new  trial,  we  cannot  say  that  the  court  erred  in  over- 
ruling the  motion.  It  is  insisted  by  counsel,  that  the  agreed 
statement  of  facts  called  the  attention  of  the  court  below 
to  this  error  in  the  finding,  but  as  the  statute  directs  the 
method  by  which  the  question  may  be  raised,  we  can  rec- 
ognize no  other.-  The  authorities  in  our  own  court  in  sup- 
port of  this  ruUng  are  numerous. 

Judgment  affirmed,  with  costs. 

B.  K.  JEUiott  and  C.  L.  Holstein,  for  appellant. 

«7.  Hanna  and  F.  Kneflerj  for  appellee. 


Smith  v.  Howe  and  Wife. 

Harried  Woman. — Separate  Real  Estate, —  Contract, — In  this  State  a  married 
woman  can  charge  her  real  estate  by  such  contracts  only  as  are  reasonably 
calculated  to  make  the  estate  profitable  to  her,  or  to  preserve  it,  or  to  pro- 
tect her  title  thereto. 

Same. — A  married  woman  who  owns  real  estate  in  her  own  separate  right 
and  is  in  the  habit  of  making  contracts  in  her  own*  name  without  the  co- 
operation of  her  husband,  who  has  abandoned  her  and  is  residing  in  an- 
other state,  cannot  charge  such  real  estate  by  her  written  agreement  to 
pay  a  certain  sum  to  a  third  person  if  he  will  tell  her  the  whereabouts  of 
her  husband  so  that  she  can  find  him. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazbji,  J. — This  was  a  suit  against  e^feme  covert^  upon  the 
following  contract,  executed  by  her  during  coverture: 

"Indianapolis,  Ind.,  July  22, 1868. 

"  I  hereby  agree  to  pay  H.  H.  Smith  fifty  dollars  if  he 
tell  me  where  William  Henry  Howe  is  at  this  time,  so  I  can 
find  him;  %2b  down,  and  $25  in  the  course  of  two  months 
from  this  date.  (Signed.)  Mrs.  M.  Howe.** 

It  was  alleged  by  the  complaint,  that  William  Henry  Howe 
was  the  husband  of  Mrs.  Howe,  had  abandoned  her,  and 


284  SUPREME  COUET  OF  INDIANA. 

Smith  «.  Howe  and  Wife. 

was  then  residing  in  Missouri;  that  the  plaintifi'  faUy  per- 
formed the  condition  mentioned  in  the  contract;  that  she 
was  in  the  habit  of  making  contracts  in  her  own  name, 
without  the  co-operation  of  her  husband;  that  she  owns  in 
her  own  separate  right  certain  real  estate  in  Indianapolis, 
which  is  described;  and  that  the  agreement  was  made  upon 
the  faith  and  credit  of  her  said  separate  property. 

It  is  assigned  for  error,  that  the  court  below  sustained  a 
demurrer  to  the  complaint. 

In  KantrowUz  v.  Prxxther^  at  this  term  {aiUe,  p.  92),  after  the 
most  careful  consideration,  we  held,  that  our  statute  giving  a 
married  woman  her  own  lands  and  the  profits  thereof  as  folly 
as  if  she  were  unmarried,  and  at  the  same  time  restraining  her 
from  incumbering  or  conveying  such  lands  except  by  deed 
in  which  her  husband  shall  join  (1  G.  &  H.  374,  sec.  5),  must 
bo  regarded  as  having  much  the  same  effect  that  a  like  provi- 
sion would  formerly  have  wrought  in  a  deed  of  settlement; 
that  to*  allow  her  to  charge  her  real  estate  by  her  own  con- 
tracts generally,  would  be  to  render  the  restraint  which  the 
statute  has  imposed  upon  her  of  no  efiect,  because  she  might 
by  indirection  accomplish  the  very  thing  that  the  statute 
was  intended  to  prevent;  and  that  she  can  therefore  charge 
her  real  estate  by  such  contracts  only  as  are  reasonably  cal- 
culated to  make  the  estate  profitable  to  her,  or  to  preserve 
it,  or  to  protect  her  title  thereto.  So  much  power  seems 
necessary  to. accomplish  the  purpose  of  the  statute,  by  mak- 
ing available  the  rights  which  the  legislature,  with  a  pur- 
pose to  remedy  the  old  law  and  favor  married  women,  plain- 
ly gave.  More  than  that  cannot  be  justified  by  any  sound 
principle  of  statutory  construction. 

The  contract  in  suit  in  this  case  is  clearly  not  of  such  a 
character,  and  we  must  therefore  regard  the  action  of  the 
court  below  upon  the  demurrer  as  entirely  correct. 

Judgment  affirmed,  with  costs. 

D.  V.  Bums  and  V.  Carter^  for  appellant. 

O.  T.  Morton,  for  appellees. 
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McShbbly  V.  Bbntley. 

Nbw  Trial. — As  qf  Right — There  is  no  error  in  overmling  a  motion  for  a 
new  trial  as  of  right  in  an  action  of  ejectment,  where  no  proof  is  presented 
to  the  court  that  the  costs  have  been  paid. 

APPEAL  from  the  Lake  Circuit  Court. 

Eat,  J. — This  was  an  action  of  ejectment  by  the  appellee 
against  the  appellant.  Trial,  and  finding  and  judgment  for 
the  plaintiff  below.  A  motion  for  a  new  trial  was  presented 
as  follows : 

"  Comes  now  the  defendant,  and  shows  to  the  court  that 
be  has  paid  all  the  costs  herein,  and  now  moves  that  the  court 
vacate  the  judgment  herein  and  grant  a  new  trial  of  this 
cause,  as  a  matter  of  right." 

There  were  also  reasons  assigned  for  a  new  trial,  but  they 
are  not  presented  in 'this  court. 

The  motion  was  overruled.  "We  cannot  say  that  there 
was  error.  The  recital  in  the  motion,  that  the  costs  were 
paid,  is  no  evidence  of  the  fact.  Proof  of  their  payment 
presented  to  the  court  below,  we  must  presume,  would 
have  secured  all  the  relief  to  which  the  defendant  was  en- 
titled. 

Judgment  affirmed,  with  costs. 

D.  P,  Baldwin  and  G.  T,  Wickershamy  for  appellant. 

S.  E,  Perkins,  L.  Jordany  and  S.  E.  PerJdnSy  Jr.,  for  ap- 
pellee. 


McCowAN  and  Others  v.  Whitesides. 

IvjUNCTiOM. — NuUance, — OhttrucUng  ^ghway, — ^A  private  person  cannot  en- 
join the  obstmcting  of  a  public  highway  without  showing  a  special  and  pe- 


3Ib2<)6] 
131  283 
131    378 

31b  2;i5 
141613 

31b  285 
145      8^ 


31(b)235l 
IM    6661 
164    666 
164    660 
166    240 

;0bM2 


286  SUPREME  COURT  OP  mDIANA. 

McGowan  and  Others  v.  Whitesides. 

cnliar  ii:gar7  to  himself,  not  common  to  the  public.  The  fact  that  the  in- 
jury to  such  person  is  greater  in  degree  than  that  to  others  does  not  entitle 
him  to  such  relief.  The  injury  may  be  to  more  than  one  person,  but  must 
not  embrace  the  entire  public. 

Save. — In  a  complaint  to  enjoin  the  obstructing  of  a  public  highway,  the 
only  averments  connecting  the  plaintiffs  with  the  highway  were,  "  that  it  is 
their  usual,  convenient,  and  necessary  route  of  travel  from  their  houses, 
which  are  all  on,  or  in  the  vicinity  of,  the  road,  to  their  market  town  and 
usual  place  of  business;  and  that  without  greater  or  less  circuity,  when  the 
road  is  so  obstructed,  they  and  each  of  them  have  no  other  means,  nor  have 
the  public  wishing  to  use  the  road,  of  going  to  and  fro,  as  they  have  a  right 
to  do,  for  business,  comfort,  and  pleasure." 

ffeld,  that  the  complaint  was  bad  on  demurrer. 

APPEAL  from  the  Wabash  Circuit  Court. 

Gregory,  J. — The  court  below  sustained  a  demurxer  to 
the  complaint,  and  rendered  final  judgment  against  the  ap- 
pellants. 

The  complaint  was  for  an  injunction  against  Whitesides, 
to  enjoin  him  from  obstructing  a  highway. 

The  obstruction  complained  of  was  the  building  of  a  fence 
across  tlie  road.  The  complaint  shows  no  impending  dam- 
age special  to  the  appellants. 

The  only  averments  in  any  way  connecting  the  plaintiffs 
with  the  highway  are, "  that  it  is  their  usual,  convenient,  and 
necessary  route  of  travel  from  their  houses,  which  are  all 
on,  or  in  the  vicinity  of,  the  road,  to  Wabash,  their  market 
town  and  usual  place  of  business;  and  that  without  greater 
or  less  circuity,  when  the  road  is  so  obstructed,  they  and 
each  of  them  have  no  other  means,  nor  have  the  public 
wishing  to  use  the  road,  of  going  to  and  fro,  as  tbey  have 
a  right  to  do,  for  business,  comfort,  and  pleasure." 

The  question  in  the  case  is,  can  a  private  person  enjoin 
the  obstructing  of  a  public  highway  without  showing  a 
special  injury  to  himself,  not  common  to  the  public? 

It  is  claimed,  that  the  appellants  have  a  property  interest 
in  the  road,  which  a  court  of  equity  is  bound  to  protect 
against  the  wrong-doer. 

The  appellants  have  no  legal  right  that  can  be  enforced  at 
law.     WiUard  v.  City  of  Cambridge^  3  Allen,  574.    Nor  can 
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a  bill  in  equity  for  the  abatement  of  the  nuisance  be  main- 
tained. Hartshorn  v.  Inhaiitants  of  South  Reading^  3  Allen, 
501 ;  Brainard  v.  Connecticut  River  R.  jB.,  7  Cueh.  506 ;  Har- 
vard College  v.  SteamSy  15  Gray,  1. 

The  rule  is  well  stated  in  the  latter  case,  thus:  "that  for 
an  injury  common  to  all,  arising  from  a  public  nuisance,  the 
remedy  is  by  an  indictment  or  public  prosecution.  But  if 
an  individual  suffers  a  peculiar  and  special  damage  not  com- 
mon to  the  public,  he  may  have  his  private  action." 

The  difficulty  in  this  class  of  cases  arises  from  the  fact 
that  the  line  of  discrimination  between  the  cases  where  a 
private  action  for  such  obstruction  does  or  does  not  lie  is 
not  very  clearly  or  satisfactorily  established. 

In  the  case  at  bar,  if  the  bill  had  been  filed  by  some  one 
whose  lands  bordered  on  the  road,  and  facts  had  been 
averred  showing  an  iojury  to  the  lands  of  the  plaintiff^  by 
reason  of  the  nuisance,  then  undoubtedly  a  remedy  would 
have  been  afforded.  It  is  averred,  that  the  houses  of  the 
plaintiffs  are  all  on,  or  in  the  vicinity  of,  the  road.  Under 
this  allegation  they  may  all  be  in  the  vicinity,  and  not  on 
the  road. 

The  fact  that  the  injury  to  the  appellants  is  greater  in  de- 
gree than  that  to  others,  does  not  entitle  them  to  the  relief 
sought;  the  injury  must  be  special  and  peculiar.  It  may  be 
to  more  than  one,  but  must  not  embrace  the  entire  public. 

The  court  committed  no  error  in  sustaining  a  demurrer 
to  the  complaint. 

Judgment  affirmed,  with  costs. 

J.  U.  PettU  and  W.  G.  Sayre^  for  appellants. 

W.  Marchj  for  appellee. 


288  SUPREME  COURT  OF  INDIAKA. 

Caldwell  v.  Eenworthy  and  Another. 


Caldwell  v.  Kbnwobthy  and  Another. 

Plsading. — Jusi^adoru — Offider, — An  answer  justifying  an  arrest  made  bj 
the  defendant  as  eheriff,  bj  rirtne  of  a  capiiu  ad  respondendum  issued  from 
the  oiBce  of  the  clerk  of  the  conrt  of  common  pleas,  need  not  state  that  an 
affidavit  was  filed  before  the  writ  issued;  bnt  if  the  return  daj  be  past,  the 
answer  must  show  a  return. 

APPEAL  from  the  Boone  Circuit  Court. 

Ray,  J. — Suit  by  the  appellant  against  the  appellees  for 
assault  and  battery  and  false  imprisonment. 

The  only  qnestion  presented  in  this  court  is  upon  the  ac- 
tion of  the  circuit  court  in  overruling  a  demurrer  to  the 
special  answer  of  Kenworthy,  who  justified  as  to  the  arrest 
of  appellant,  as  sheriff,  by  virtue  of  a  capias  ad  responden- 
dum issued  from  the  office  of  the  clerk  of  the  Court  of 
Common  Pleas  of  Boone  county,  and  alleging,  that  in  mak- 
ing said  arrest  under  said  writ  he  did  nothing  more  than  is 
usual  and  lawful  to  do  in  the  service  of  such  process,  and 
denying  the  assault,  &c.  A  copy  of  the  writ  is  set  forth, 
but  contains  no  copy  of  a  return,  although  the  return  day 
was  past.  It  is  urged,  that  the  answer  is  defective  in  not 
stating  that  an  affidavit  had  been  filed  before  the  writ  issued ; 
but  it  was  held,  in  Davis  v.  Bttsh^  4  Blackf.  330,  that  where 
the  writ  recites  a  cause  of  action  within  the  jurisdiction  of 
the  court,  the  officer  is  not  bound  to  look  beyond  it  and  in- 
quire whether  it  was  preceded  by  an  affidavit  or  not.  Its 
precept  is  obligatory  upon  him  and  must  constitute  his  de- 
fense, provided  his  duty  has  been  discharged.  It  was  held, 
however,  that  the  officer  must  allege  his  return  in  the  plea, 
the  return  day  being  past.  TVithout  it,  his  justification  is 
not  complete,  and  he  is  a  trespasser  ab  initio. 

The  answer  was  defective  in  not  making  this  averment, 
and  the  writ  as  set  out  showing  no  return,  the  demurrer 
should  have  been  sustained. 

Judgment  reversed^  and  cause  remanded,  with  direction 
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to  sustain  the  demurrer  to  the  second  paragraph  of  the  an- 
swer of  Kenworthy.    Costs  here. 

M.  M,  Bay^  J.  W.  Gordon,  and  W.  March,  for  appellant. 

(7.  S.  Wesner,  for  appellees. 


Epplt  v.  Mowbbb. 

APPEAL  from  the  Decatur  Common  Pleas. 

Bat,  J. — The  appellant  brought  suit  upon  a  judgment 
rendered  in  the  Decatur  Circuit  Court  on  the  24th  day  of 
April,  1855.  An  answer  was  filed  which  alleged,  that  the 
plaintiff  in  the  judgment,  had,  under  proceedings  supple- 
mentary  to  execution,  obtained  an  order  that  the  defendant 
therein  should  deliver  to  him  a  certain  note  for  one  hundred 
dollars,  ^<  which  said  note  the  said  plaintiff  is  to  receipt  for, 
collect,  and  credit  on  his  judgment."  l^o  averment  is  made 
that  the  note  had  been  collected,  but  a  credit  is  demanded 
for  one  hundred  dollars. 

A  demurrer  to  this  answer  was  sustained  to  the  com- 
plaint. * 

The  judgment  is  reversed,  and  the  demurrer  directed  to 
be  sustained  to  the  answer.    Costs  for  appellant. 

C.  Ewing  and  J.  K.  Hieing,  for  appellant. 

J".  S.  Scobey  and  E.  jB.  Monfcrt,  for  appellee. 


I 
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,31      2*o|  Barr  v.  Barr. 

Divo&CB. — Interrogatories. — Evidence. — ^Interrogatories  to  be  answered  under 
oath  hy  the  defendant  cannot  properly  be  filed  with  the  answer  to  a  cross 
petition  in  an  action  for  a  divorce;  and  if  filed  and  answered,  the  answers 
cannot  properly  be  introduced  in  evidence. 

APPEAL  from  the  Carrol  Common  Pleas. 

Ray,  J. — The  appellee,  Pamelia  Barr,  filed  her  petition 
for  a  divorce,  on  the  grounds,  that  the  appellant  had  aban- 
doned her  more  than  one  year  before  the  bringing  of  her 
action;  that  he  had  fiiiled  to  provide  for  her  maintenance; 
that  he  had  used  her  in  a  cruel  manner,  by  calling  her  foul 
names,  and  had  permitted  his  grown  children  by  a  former 
wife  to  abuse  her;  that  appellant  was  worth  twenty-fiive 
thousand  dollars ;  and  asking  alimony.  Answer  in  denial,  and 
a  cross  petition  charging,  that  the  appellee  had  abandoned 
the  appellaYit  without  cause ;  that  she  had  a  violent  and  un- 
controllable temper,  and  abused  his  children,  and  quarreled 
with  the  inmates  of  his  house. 

The  appellee  answered  the  cross  petition  by  a  denial,  and 
filed  interrogatories  to  the  appellant  as  to  the  value  of  the 
property  owned  by  him,  which  were  answered. 

On  the  trial,  the  appellee  offered  these  answers  in  evi- 
dence, and,  over  the  objection  of  the  appellant,  they  were 
received ;  and  a  finding  in  favor  of  the  appellant  was  had, 
and  a  decree  of  divorce  on  his  cross  petition  was  rendered, 
with  an  allowance  of  fifteen  hundred  dollars  to  the  appel- 
lee as  alimony,  from  which  allowance  this  appeal  is  taken. 

The  statute  regulating  proceedings  in  divorce  provides, 
that  ^Hhe  defendant  shall  answer  said  petition  under  oath, 
if  required  so  to  do  by  the  petitioner."  2  G.  &  H.  852, 
*  sec.  18. 

The  interrogatories  in  this  case  were  filed  with  the  an- 
swer to  the  cross  petition,  and  are  not  authorized  by  the 
statute;  and  therefore  the  answers  were  not  proper  evidence 
upon  which  to  rest  the  decree  for  alimony. 
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The  decree  for  alimony  is  reversed,  aud  the  cause  re- 
manded, for  farther  proceedings  in  that  matter*  Costs  for 
appellant. 

Gkbgobt,  J.,  dissented. 

L.  B.  SimSy  J.  H,  Stewart y  J.  ApplegatCy  R.  H.  Milroyy  and  < 
J.  H.  GovMy  for  appellant. 

B.  B.  Daily  and  D.  B.  Graharriy  for  appellee. 


Heavilon  and  Another  v.  Krameb. 

I  

Contract. — Breach  of. — Measure  of  Damages. — Where  a  person  contracts  to  • 
do  a  certain  amonnt  of  work,  at  a  stipulated  price,  upon  materials  to  be 
furnished  by  his  employer  within  a  specified  time,  and  is  ready  and  willing 
to  perform,  but  is  prevented  by  the  failure  of  the  employer  to  furnish  mate- 
rials as  promised,  he  is  entitled  to  merely  compensatory  damages;  and  where  ' 
during  such  time  he  is  offered  other  employment  of  the  same  kind,  he  is  - 
not  entitled  to  the  whole  amount  pf  profits  he  would  have  made  if  the  con- 
tract had  been  Ailly  performed  by  both  parties. 

APPEAL  from  the  Clinton  Common  Pleas. 

Snit  by  the  appellee  against  Taylor  Heavilon  and  Joseph 
Heavilon,  the  appellants.  The  complaint  is  in  two  para- 
graphs. 

The  first  paragraph  alleges,  that  on  the  10th  day  of  De- 
cember, 1864,  the  plaintiff  was  the  owner  of  a  portable 
steam-saw-mill,  and  was  engaged  in  the  business  of  sawing 
lamber;  that  at  that  date  he  entered  into  a  contract  with 
the  defendants  whereby  it  was  agreed  that,  in  consideration 
that  he  would  remove  his  mill  to  their  farm  in  the  county 
of  Boone  and  saw  for  them,  they  would  furnish  to  said  mill 
one  thousand  logs  of  ordinary  size  and  dimensions  for  mak- 
ing lumber;  that  they  would  furnish  and  deliver  said  logs- 
at  said  mill  on  said  farm  in  the  summer  and  fall  of  1865;. 
that  they  would  pay  him  sixty  cents  per  one  hundred  feet. 
Vol.  XXXI.— 16 
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for  such  sawing;  that  the  cost  to  the  plaintifi*  of  sawing 
said  one  thousand  logs  would  have  been  only  twenty  cents 
per  one  hundred  feet,  and  there  would  have  been  425,000 
feet  of  lumber;  that  the  plaintiff  complied  in  all  things 
with  the  tenns  and  stipulations  of  said  contract,  on  his 
part;  but  that  the  defendants  wholly  disregarded  the  same, 
failed  and  refused  to  furnish  the  said  one  thousand  logs,  and 
only  furnished  of  them  one  hundred  and  seventy-six  logs; 
that  he  is  damaged  in  the  sum  of  thirteen  hundred  dollars; 
that  in  furtherance  of  said  contract  he  removed  his  mill  to 
said  farm  and  sawed  all  the  logs  furnished  by  the  defend- 
ants, and  was  ready  and  willing  to  saw  all  the  logs  specified 
in  said  contract,  had  the  defendants  complied,  &c.,  which 
they  failed  to  do;  and  that  the  plaintiff  was  ready  and  will- 
ing to  saw  said  logs  during  the  summer  and  fall  of  said  year. 

The  second  paragraph  is  a  common  count,  averring,  that 
the  defendants  are  indebted  to  the  plaintiff  in  the  sum  of 
$509.71,  for  work  and  labor  done  at  their  request;  and  a 
bill  of  particular  for  lumber  sawed  in  September,  1865, 
amounting  to  that  sum,  is  filed  with  this  paragraph. 

A  demurrer  to  the  first  paragi'aph,  assigning  want  of  suf- 
ficient facts  therein,  was  overruled,  and  the  defendants  ex- 
cepted. 

The  defendants  for  answer  filed  the  general  denial  and 
several  special  paragraphs.  The  second  paragraph  avers, 
•that  at  the  time  of  making  the  contract  mentioned  in  the 
first  paragraph  of  the  complaint,  the  lower  and  main  saw 
of  the  plaintiff's  mill  was  greatly  out  of  repair  and  dam- 
aged by  having  several  teeth  broken  out  and  being  kinked, 
in  consequence  of  which  it  was  impossible  to  saw  with  it 
good  and  merchantable  lumber,  which  being  at  the  time 
known  to  .the  parties,  it  was  distinctly  agreed,  aa  a  part  of 
the  contract,  and  as  a  part  of  the  inducements  to  the  de- 
fendants to  enter  into  the  same,  that  the  plaintiff  before  lo- 
cating his  mill  on  said  premises  of  defendants  and  proceed- 
ing to  saw.their  lumber  would  furnish  a  new  and  good  saw, 
:such  as  would  do  good  and  merchantable  work,  and  he 
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would  saw  for  them  good  and  merchantable  lumber;  that  it 
was  further  agreed  that  the  plidntiff  would  not  locate  his 
mill  on  their  farm  or  require  them  to  famish  any  logs  till 
after  harvest  and  seeding  time  in  the  following  year  of  1865 ; 
that  he  would  then  furnish  for  the  use  of  the  defendants  in 
supplying  said  mill  with  logs  and  hauling  off  lumber,  and 
for  the  use  of  the  mill-yard  generally,  two  yoke  of  oxen 
and  a  log-wagon ;  that  the  plaintiff  wholly  failed  to  furnish 
the  saw  stipulated  for,  or  any  other  except  the  old  and  dam- 
aged one;  that  he  failed  to  make  good  and  merchantable 
lumber;  that  he  failed  to  furnish  said  wagon  and  team  as  stip- 
ulated, or  any  other  force  in  lieu  thereof;  that  he  located  his 
mill  on  their  premises  on  the  22d  of  June,  1865,  which  was 
before  harvest,  and  ceased  to  saw  or  do  any  work  there  on 
the  2d  of  September  of  that  year,  all  of  which  was  beforp 
seeding  time  was  over. 

Upon  the  other  paragraphs  of  the  answer  no  question 
arises  here. 

The  plaintiff  replied  by  the  general  denial.  The  cause  was 
tried  by  a  jury,  and  a  verdict  for  the  plaintiff  for  $1,361«1S 
was  returned,  upon  which  judgment  was  rendered  over  the 
defendants'  motidn  for  a  new  trial. 

The  second  instruction  to  the  jury  was  as  follows: — 

"If  the  jury  believe  from  the  evidence  that  the  parties 
entered  into  the  contract  set  out  in  the  complaint;  and  that 
the  plaintiff  in  pursuance  thereof  erected  his  mill  on  the 
farm  designated  in  the  agreement,  within  the  time.specified; 
and  that  the  defendants,  in  part  performance  of  their  con- 
tract furnished  and  delivered  at  the  mill  one  hundred  and 
seventy-six  of  the  logs,  which  were  sawed  by  the  plaintiff; 
and  that  he  had  and  kept  his  mill  in  order,  and  was  ready 
and  willing  to  receive  and  saw  the  balance  of  the  logs;  and 
that  they  failed  to  furnish  any  more  of  the  logs;  then  the 
plaintiff  is  entitled  to  recover  the  amount  of  the  profits  he 
has  proven,  if  any,  he  would  have  made  on  the  sawing  of 
the  unfurnished  logs  if  they  had  been  furnished  by  the  de- 
fendants." 
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To  the  giving  of  this  iDstruction  the  defendants  excepted. 

The  court  refused  to  give  the  following  instructions  asked 
hy  the  defendants : 

'^3.  If  the* plaintiff  has  a  right  to  recover  for  a  breach 
of  the  contract  charged,  he  can  only  recover  so  much  dam- 
ages as  is  necessary  to  place  him  in  as  good  a  condition  as 
if  the  contract  had  not  been  broken.^ 

^^4.  K  the  preponderance  of  the  evidence  shows  that 
Joseph  Heavilou  was  not  the  partner  of  his  father  at  the 
time  the  contract,  if  any,  was  made,  and  not  until  the  plaint- 
iff had  nearly  completed  the  sawing  done  at  the  defendants' 
yard,  then  the  jury  must  find  a  verdict  in  favor  of  Joseph 
Heavilon,  and  disregard  all  the  statements  made  by  him  to 
the  plaintiff's  witnesses  prior  to  the  time  he  became  the 
partner  of  his  father." 

"  6.  If  the  preponderance  of  the  evidence  shows  that 
the  plaintiff  agreed  to  furnish  a  new  saw,  a  log-wagon,  and 
two  yoke  of  oxen,  or  either  of  these  articles,  as  charged  by 
the  defendants,  and  failed  to  do  so,  or  failed  to  ftimish  saw, 
oxen,  or  wagon,  he  cannot  recover  for  a  breach  of  said  con- 
tract" 

^^  7.  If  the  plaintiff  failed  to  saw  merchantable  lumber 
for  defendants,  such  failure  excused  them  from  the  comple- 
tion of  the  contract,  and  the  plaintiff  cannot  recover  for  a 
breach  thereof." 

Frazsb,  J. — It  is  argued  that  there  was  error  below  in 
overruling  a  demurrer  to  the  first  paragraph  of  the  com- 
plaint, but  we  are  not  of  that  opinion. 

The  other  question  before  us  is  upon  the  motion  for  a 
new  trial,  which  was  overruled.  We  think  it  should  have 
been  sustained,  on  account  of  erroneous  instructions  having 
been  given  to  the  jury,  and  for  refusing  instructions  asked. 

The  appellee  was  the  owner  and  operator  of  a  portable 
steam-saw-mill  and  claimed  that  the  defendants  had  con- 
tracted with  him  to  remove  his  mill  to  their  land  and  saw 
at  a  certain  price  one  thousand  logs  for  them,to  be  famished 
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by  them  during  the  summer  and  fall  of  1865 ;  that  they 
failed  to  deliver  the  logs,  whereby  he  was  damaged,  &c.  The 
general  denial  was  pleaded. 

As  to  the  measure  of  damages,  the  court  told  the  j  ury ,  that 
if  the  plaintiff  had  made  out  his  case,  he  was  ^  entitiied  to 
recover  the  amount  of  profits  he  has  proven  he  would  have 
made  on  the  sawing  of  the  unfurnished  logs  if  they  had  been 
furnished.'' 

This  is  not,  we  think,  the  rule  of  damages  which  the 
law  provides  in  such  cases;  there  being  evidence  that  he  need 
not  have  allowed  his  mill  to  remain  idle,  other  employment 
having  been  offered.  It  would  give  more  than  compensatory 
damages,  and  the  case  was  not  of  a  nature  to  warrant  this. 
So  the  jury  were  afterwards  told  in  another  instruction. 

The  court  erred  also  in  refusing  the  third,  fourth,  sixth, 
and  seventh  instructions  asked  by  the  appellants. 

Judgment  reversed,  with  costs;  and  cause  remanded  for 
a  new  trial 

J.  JV".  SimSj  JH.  Y,  Morrison,  and  71  ff.  Palmer^  for  appel- 
lants. 

J^  Claybaugh  and  L.  MeClurg^  for  appellee. 


AN]>ERSOir  V.  MeEKEIL 

Pleadivgl — Couudtraliom, — Suit  on  a  note  against  the  maker.    Answer,  that 

the  defendant  received  no  consideration  for  the  note. 
IlelcL^  that  the  answer  was  had  on  demnrrer. 

APPEAL  from  the  Fountain  Common  Pleas. 

Eat,  J. — Suit  on  note  against  the  appellant.  A  para- 
graph of  answer  was  filed,  which  alleged,  <'  that  defendant 
received  no  consideration  tor  said  note."    A  demuirer  was 
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sustained  to  this  paragraph,  and  the  raling  thereon  presents 
the  only  question  for  our  consideration. 

The  issue  tendered  hj  the  paragraph  was  personal.  If 
the  note,  which  was  executed  by  appellant^  had  a  consider- 
ation to  support  it,  that  was  sufficient,  whether  received  by 
the  appellant  or  soihe  one  else  with  his  consent. 

The  judgment  is  affirmed,  with  costs* 

M.  M.  MUfordf  for  appellant. 

J.  Buchanan^  for  appellee. 


Schlict  v.  The  State. 

LiQuoa  Law. — Sunday. — Section  8  of  the  act  to  regulate  the  license  and  sale 
of  intoxicating  liquors,  Ac.,  (1  G.  &  H.  616)  as  amended  in  1866  (Spec.  Sess. 
107),  prohibits  the  sale  on  Sunday  of  anj  quantity  of  intoxicating  liquor 
by  a  licensed  retailer,  and  is  not  in  conflict  "with  the  Constitution  of  the 
State. 

Same. — Evidence. — On  the  trial  of  an  information  under  this  section,  charg- 
ing, that  the  defendant  was  licensed  under  saidact  to  sell  intoxicating  liqnors 
in  a  less  quantity  than  a  quart  at  a  time,  it  appeared  in  evidence  that  the 
defendant,  at  the  time  of  the  sale  charged  (the  fall  of  1867),  was  engaged 
in  the  sale  of  intoxicating  liquors  by  the  "  small  ;^'  and  there  were  giyen  in 
evidence  two  orders  of  the  board  of  county  commissioners,  one  made  at  the 
December  term,  1866,  and  the  other  at  the  December  term,  1867,  granting 
license  to  the  defendant  to  sell  intoxicating  liquors  by  retalL 

Held,  that  this  evidence  did  not  show  that  the  defendant  was  licensed,  and 
was  not  sufficient  to  justify  a  finding  against  him. 

APPEAL  from  the  Ripley  Common  Pleas. 

Elliott,  C.  J. — Schlict,  the  appellant,  was  tried  on  an  in- 
formation for  selling  intoxicating  liquors  on  Sunday,  found 
guilty,  and  fined  forty  dollars  and  costs. 

The  information  was  based  on  the  8th  section  of  the  act 
to  license  and  regulate  the  sale  of  intoxicating  liquors,  Ac, 
as  amended  in  1865  (Acts  Spec.  Sess.  p.  197),  and  alleged, 
that  the  appellant  was  licensed  under  said  act  <<  to  sell  intox- 
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icating  liquors  in  a  less  quantity  than  a  quart  at  a  time/' 

A  motion  for  a  new  trial  was  made,  urging  several  rea- 
sons therefor,  one  of  which  was,  that  the  finding  of  the 
court  was  contrary  to  the  evidence.  The  motion  was  over- 
ruled, and  that  ruling  assigned  for  error. 

The  evidence  is  before  us,  and  the  first  objection  urged  to 
its  sufficiency  is,  that  it  does  not  show  that  the  quantity  of 
liquor  sold  was  less  than  a  quart  at  a  time.  The  objection 
is  not  well  taken;  the  statute  prohibits  the  sale,  by  licensed 
retailers,  of  any  quantity  of  intoxicating  liquor  on  Sunday. 

It  is  also  insisted,  that  the  evidence  does  not  show  that 
the  appellant  was  licensed  to  retail  intoxicating  liquors,  at 
the  time  of  the  sale  charged  in  the  information. 

The  prosecuting  witness  testified,  that  at  the  time  of  the 
sale  charged  in  the  information,  being  in  the  fall  of  1867, 
the  appellant  '^was  engaged  in  the  sale  of  intoxicating  liq- 
uors by  the  small."  The  attorney  for  the  State  also  gave 
in  evidence  two  orders  of  the  board  of  county  commission- 
ers of  Ripley  county,  one  made  at  the  December  term,  1866, 
and  the  other  at  the  December  term,  1867,  granting  license 
to  the  appellant  to  sell  intoxicating  liquors  by  retail.  This 
was  all  the  evidence  tending  to  prove  that  the  appellant 
was  licensed.  We  think  it  was  not  sufficient  to  justify  the 
finding.  After  the  grant  of  license  by  the  board  of  com- 
missioners, the  statute  requires  the  applicant  to  execute  a 
bond  in  the  sum  of  five  hundred  dollars  and  pay  to  the 
county  treasurer  the  sum  of  fifty  dollars,  and  provides  that 
upon  the  execution  of  the  bond  "  and  the  presentation  of 
the  order  of  the  board  of  commissioners  granting  him  li- 
cense, and  the  county  treasurer's  receipt  for  the  fees,  as  afore- 
said, the  county  auditor  shall  issue  a  license  to  the  appli- 
cant," &c.  It  is  the  license  so  issued,  and  not  the  order  of 
the  board  granting  a  license,  that  authorizes  the  applicant 
to  sell  by  retail.  A  license  may  be  authorized  by  the  board 
and  yet  not  be  taken  out;  and  hence  the  order  of  such 
grant  does  not,  of  itself,  prove  that  a  license  was  issued. 
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The  court  therefore  erred  in  overruling  the  motion  for  a 
new  trial. 

The  objections  urged  to  the  validity  of  the  statute  under 
which  the  prosecution  was  had,  as  being  in  conflict  with 
the  Constitution  of  the  State,  are  without  foundation. 

For  the  error  stated  above,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  tnal. 

E.  P.  FerriSy  for  appellant. 

H.  M.  Spalding  and  JD.  E.  WiUiamsojiy  Attorney  General, 
for  the  State. 


Green  v.  Ayers. 

Appeal. —  Vacation  of  Highway. — Where,  in  a  proceeding  to  vacate  a  high- 
way on  the  gronnd  that  the  same  is  not  of  pnblic  utility,  viewers  are  ap- 
pointed who  report  in  favor  of  the  petition  on  the  gronnd  stated  therein, 
and,  upon  objection  being  made  to  the  vacation,  other  viewers  arc  appointed, 
who  report  against  the  public  utility  of  the  vacation,  no  appeal  lies  to  the  cir- 
cuit court  from  the  decision  of  the  board  of  county  commissioners  overrul- 
ing a  motion,  made  by  one  of  the  petitioners,  to  set  aside  the  appointment 
of  such  other  viewers. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Ray,  J. — Appellant  and  others  filed  their  petition  before 
the  board  of  commissioners  for  the  county  of  Hendricks, to 
have  a  certain  highway  vacated,  on  the  ground  that  the 
same  was  not  of  public  utility.  Viewers  were  appointed, 
who  reported  in  favor  of  the  petition  upon  the  ground 
stated.  The  appellee  objected  to  the  vacation  of  the  road, 
and  other  viewers  were  thereupon  appointed,  who  reported 
that  it  would  not  be  a  matter  of  public  utility  to  have  the 
highway  declared  vacant.  Thereupon  the  appellant  moved 
the  court  to  set  aside  the  appointment  of  the  last  set  of 
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viewers,  and,  upon  the  overruling  of  his  motion,  appealed  to 
the  circuit  court,  where  his  appeal  was  dismissed. 

This  ruling  was  correct.  There  was  no  decision  of  the 
board  of  county  commissioners  which  in  any  way  determ- 
ined the  petition  of  the  appellant.  What  they  would  have 
decided,  we  cannot  anticipate. 

The  judgment  of  the  circuit  court  in  dismissing  the  ap- 
peal is  afSrmed,  with  costs. 

C.  C.  NavCj  for  appellant. 

C  Foley  and  L.  M.  Campbelly*foT  appellee. 


Hubble  v.  Osbobn. 

Evidence. — Number  of  Witnesses. — A  party  cannot  lawftilly  bo  limited  by  the 
court  to  one  witness  npon  a  yital  point  in  issue. 

Save.— i2e<u2ttn^  Trust — Snit  by  A.  against  B.  and  C.  for  possession  of  cer- 
tain real  estate  purchased  by  the  plaintiff  at  sheriff's  sale  on  an  execution 
in  favor  of  the  plaintiff  issued  upon  a  judgment  against  B.,  the  legal  title  at 
the  time  of  such  sale  standing  in  the  name  of  C,  to  whom  it  had  been  con- 
veyed by  D.  The  plaintiff  claimed,  that  B.  had  paid  the  purchase-mon- 
ey, and,  to  defraud  his  creditors,  particularly  the  plaintiff,  to  whom  he 
was  then  largely  indebted,  procured  the  conveyance  to  be  made  by  D.  to  0. 
It  was  claimed  in  defense,  that  in  making  the  purchase  B.  acted  as  the  au- 
thorized agent  of  C,  who  was  not  present,  and  that  B.  advanced  the  pur- 
chase-money in  pursuance  of  an  agreement  with  G.  by  which  he  was  to  so 
advance  it  as  a  short  loan  to  C,  who  soon  afterwards  repaid  the  money.  On 
the  trial,  B.  testified  to  this  effect^  and  G.  testified  to  the  same  fhcts,  except 
as  to  the  fact  of  the  loan,  concerning  which  the  court  refused  to  allow  him 
to  testify. 

Held,  that  this  reAisal  was  error. 

Resulting  Tbcbt. — Fraud. — Presumption, — In  such  suit  the  court  instructed 
the  jury,  that  if  B.  was  indebted  to  plaintiff  in  a  large  sum  at  the  date  of 
the  deed  from  D.  to  0.,  and  B.  contracted  for  and  paid  for  said  land  out  of 
his  own  moneys,  and  had  the  same  conveyed  by  deed  to  G.,  "such  convey- 
ance is  presumed  fraudulent  as  against  the  plainti£^  and  a  trust  results  in 
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favor  of  the  plaintiff  to  the  e^ztent  of  his  just  demand,  unless  the  fraudu- 
lent intent  is  disproTed  bj  the  evidence  before  you." 

Reldj  that  the  instruction  was  correct 

Sake. — Evidence. — Admistiona, — The  admissions  and  declarations  of  the  per- 
son paying  the  purchase  money,  made  after  the  conveyance  to  the  other 
person,  are  not  admissible  in  evidence  against  the  latter. 

Peactice. — Motion  for  New  TVial. — Filing  qf  Affidavits. — Motion  for  a  new 
trial  on  the  ground  of  misconduct  of  the  jury.  Affidavits  in  support, 
though  ready,  the  party  making  the  motion  refused  to  put  on  file  or  submit 
to  the  inspection  of  the  opposing  counsel  before  the  motion  was  taken  up 
for  argument,  though  he  was  previously  notified  in  open  court  that  objec- 
tion would  be  made  to  the  reading  of  them  unless  they  were  so  filed.  The 
court  refused,  therefore,  to  allow  them  to  be  read. 

Held,  that  in  this  there  was  no  error. 

APPEAL  from  the  Greene  Circuit  Court. 

Frazer,  J. — This  was  a  suit  to  recover  the  possession  of 
a  tract  of  land.  The  plaintiff  claimed  title  by  virtue  of  a 
purchase  at  sheriff's  sale  upon  an  execution  in  her  favor 
issued  upon  a  judgment  against  Samuel  Hubble,  recovered 
in  the  Common  Pleas  Court  of  Greene  county.  At  the 
time  of  the  sheriff's  sale,  the  legal  title  stood  in  the  name 
of  the  appellant,  Daniel  Hubble,  to  whom  it  had  been  con- 
veyed by  one  Dayhoff,  who  was  previously  seized  in  fee 
simple,  and  it  was  claimed  that  Samuel  (who  was  also  a  de- 
fendant) had  paid  the  purchase-money  and,  to  defraud  his 
creditors,  particularly  the  plaintiff,  to  whom  he  was  then 
largely  indebted,  procured  the  conveyance  to  be  made  to 
the  appellant,  Daniel.  This  point  constituted  the  chief 
matter  of  controversy.  There  was  a  verdict  and  judgment 
for  the  plaintiff,  a  motion  for  a  new  trial  having  been  over- 
ruled, and  Daniel  appeals.  Every  question  presented  for 
our  consideration  arises  upon  the  error  assigned,  that  the 
court  below  erred  in  overruling  the  motion*  for  a  new  trial. 

It  was  shown  by  evidence  that  Samuel  Hubble  negotiated 
the  purchase  of  the  land  and  paid  the  purchase-money, 
Daniel  not  being  present,  and  that  he  directed  that  the  con- 
veyance be  made  to  Daniel. 

The  theory  of  the  defense  was,  that  in  making  the  pur- 
chase Samuel  acted  merely  as  the  authorized  agent  of  Dan- 
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iel,  the  sickness  of  whose  wife  prevented  him  from  leaving 
home;  and  that  though  Samuel  did,  in  fact,  advance  the  pur- 
chase-money, it  was  done  in  pursuance  of  an  agreement  be- 
tween him  and  Daniel  by  which  he  was  to  do  so  as  a  short 
loan  to  Daniel,to  be  repaid,  and  that  the  money  was  accord- 
ingly soon  after  repaid  to  him  by  Daniel.  This  agreement 
the  defendant  offered  to  prove  by  the  testimony  of  both 
Samuel  and  Daniel,  but  the  court  rejected  the  evidence,  as 
appears  by  a  special  bill  of  exceptions;  and  this  was  one  of 
the  causes  assigned  for  a  new  trial.  It  appears,  however, 
by  a  subsequent  bill  of  exceptions  containing  the  evidence, 
that  Samuel  did,  nevertheless,  testify  to  that  eflect,  and  that 
Daniel  also  testified  to  the  same  facts  except  only  the  fact 
of  the  loan  of  the  purchase-money  by  Samuel  to  him.  Eec- 
onciling  the  two  bills  of  exceptions  as  far  as  can  be,  we 
must  conclude  that  after  rejecting  the  evidence  at  first,  the 
court  afterwards  permitted  all  the  facts  to  be  proved  by  one 
of  the  witnesses,  and  some  of  them  by  the  other. 

The  evidence  was  all  material,  and  went  to  the  very  heart 
of  the  controversy.  We  can  perceive  no  good  reason  for  re- 
jecting any  part  of  it,  and  certainly  none  for  confining  the 
appellant  to  one  witness  in  proving  the  fact  of  the  loan.  If 
that  fact  existed  the  appellant  should  have  had  the  verdict. 
It  was  therefore  important  to  him  to  establish  it  by  the 
greatest  possible  weight  of  testimony.  The  court  could 
not  lawfully  limit  him  to  one  witness  upon  the  vital  point. 
This  error  must  reverse  the  judgment. 

The  court  instructed  the  jury  as  follows:  "If  the  jury 
believe  from  the  evidence  that  the  defendant  Samuel  Hub- 
ble was  indebted  to  the  plaintiff  in  a  large  sum  at  the  date 
of  the  deed  from  Dayhoff  to  Daniel  Hubble,  and  that  said 
Samuel  contracted  for  and  paid  for  said  land  out  of  his 
own  moneys  and  had  the  same  conveyed  by  deed  to  Daniel, 
said  conveyance  is  presumed  fraudulent  as  against  said 
(plaintift*)  creditor,  and  a  trust  results  in  favor  of  such  prior 
creditor  to  the  extent  of  her  just  demand,  unless  the  fraud- 
ulent intent  is  disproved  by  the  evidence  before  you." 
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It  is  claimed  that  this  instruction  was  erroneous.  We 
are  not  of  that  opinion.  The  act  concerning  trusts  and 
powers  (1  G.  &  H.  651,  sees.  6,  7)  and  the  code  (sec.  526) 
seemconchisively  to  support  the  instruction.  Tevis  v.  Doe^ 
8  Ind.  129,  is  an  instructive  case  upon  the  subject 

The  admissions  and  declarations  of  Samuel  made  after 
the  conveyance  to  Daniel  were  admitted  as  evidence  against 
Daniel,  notwithstanding  the  objections  of  the  latter.  This 
was  improper.  Assuming  there  was,  at  the  time,  evidence 
adduced  sufficient  to  show,  prima  facie,  a  conspiracy  between 
Samuel  and  Daniel  to  defraud  the  plaintiff,  that  would  only 
bind  each  by  such  declarations  of  the  other  as  constituted 
a  part  of  the  res  gestce,  and  would  not  make  subsequent 
statements  of  the  nature  of  the  transaction  evidence  against 
anybody  but  the  person  making  them.  1  Greenl.  Ev.  §  111. 

One  cause  assigned  for  a  new  trial  was  misconduct  of  the 
jury.  Affidavits  in  support,  though  ready,  the  appellant 
refused  to  put  on  file  or  submit  to  the  inspection  of  the  ap« 
pellee's  counsel  before  the  motion  was  taken  up  for  argu- 
ment, though  he  was  previously  notified  in  open  court  that 
objection  would  be  made  to  reading  them  unless  they  were 
previously  filed.  The  court  refused,  therefore,  to  allow  them 
to  be  read  upon  the  hearing  of  the  motion.  We  would  not, 
under  such  circumstances,  say  that  there  was  error  in  this. 

Judgment  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

8.  Claypooly  for  appellant. 

J,  M.  Sanna^  for  appellee. 


Stewart  v.  Hutchins. 

Pliadino. — Justice  of  the  Peaee. — The  strict  rules  of  pleading  are  not  appli- 
cable to  proceedings  before  a  Justice  of  the  peace. 
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Saxi. —  Warrttnty, — Demand  qf  Judgment — Suit  before  a  justice  of  the  peace 
on  a  note  for  $125.  Answer,  waiving  the  statntorj  denial  and  averring, 
that  the  note  was  given  in  part  payment  for  a  mare  sold  by  plaintiff  to  de- 
fendant; that  at  the  time  of  the  sale  plaintiff  represented  and  warranted 
^  the  mare  as  sound,  when,  in  truth,  she  was  unsound  to  euch  an  extent  that 
she  died  in  consequence  thereof  in  a  short  time;  that  plaintiff  well  knew 
she  was  unsound,  and,  designing  to  cheat  and  defraud  defendant,  warranted 
her  to  be  sound;  that  defendant,  relying  on  the  representations  and  warran- 
ty of  plaintiff,  purchased  her  of  plaintiff,  and,  as  part  payment,  gave  the 
note  in  suit,  and  for  no  other  consideration  whatever ;  that,  in  addition  to 
the  note,  defendant  paid  plaintiff  $40  in  money  for  the  mare,  and  was  at 
great  expense  in  keeping  and  caring  for  her,  whereby  he  was  damaged  $25; 
and  he  claimed  judgment  for  $75,  and  all  other  proper  relief. 

ffeld^  on  motion  by  plaintiff  for  judgment  notwithstanding  a  verdict  for  de- 
fendant, that  the  answer  covered  the  note  in  suit  and  demanded  judgment 
for  $75  over  and  above  the  same. 

APPEAL  from  the  Steuben  Common  Pleas. 

Gregory,  J. — Suit,  commenced  before  a  justice  of  the 
peace,  by  the  appellant  against  the  appellee  on  a  promisory 
note  for  tl25. 

The  answer  before  the  justice  waived  the  statutory  gen- 
eral denial,  and  set  up,  that  the  note  was  given  for  a  part 
of  the  consideration  of  the  purchase  of  a  mare  sold  by  the 
plaintift'  to  the  defendant ;  that  at  the  time  of  the  sale  the 
plaintifi'  represented  and  warranted  the  mare  to  be  sound, 
when  in  truth  she  was  unsound  to  such  an  extent  that  she 
died  in  consequence  thereof  in  a  short  time;  that  the  plaint- 
iff well  knew  that  the  mare  was  unsound,  and,  designing  to 
cheat  and  defraud  the  defendant,  warranted  her  to  be  sound ; 
that  the  defendant,  relying  on  the  representations  and  war- 
ranty of  the  plaintiff,  purchased  the  mare  of  the  plantifi', 
and,  as  part  payment  therefor,  gave  the  note  in  suit,  and  for 
no  other  consideration  whatever;  that,  in  addition  to  the 
note,  the  defendant  paid  the  plaintiff  forty  dollars  in  money 
for  the  mare,  and  was  at  great  expense  in  keeping  and  car- 
ing for  her,  whereby  he  was  damaged  twenty-five  dollars; 
and  he  claimed  judgment  of  seventy-five  dollars,  and  all 
other  proper  relief. 

The  defendant  also  claimed  a  set-off  for  the  forty  dollars 
paid  on  the  mare. 
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Trial  by  jury;  finding  for  the  defendant  six  dollars.  The 
plaintiff  moved  for  a  new  trial.  Pending  the  motion,  the 
plaintiff  moved  the  court  for  judgment  non  obstante  veredicto^ 
which  motion  the  court  overruled,  and  afterwards  overruled 
the  motion  for  a  new  trial. 

It  is  urged,  that  seventy-five  dollars  is  the  entire  damage 
claimed  for  the  breach  of  the  warranty,  and  the  note  being 
for  $125,  the  plaintiff  was  entitled  to  judgment  on  the 
pleadings  for  the  difference. 

The  majority  of  this  court  think  this  would  be  too  strict 
a  construction  of  a  pleading  before  a  j  ustice  of  the  peace. 
The  answer  claims  judgment  for  seventy-five  dollars.  The 
plain  meaning  of  this  is,  that  the  defendant  wanted  a  judg- 
ment for  the  forty  dollars  he  had  paid  on  the  mare,  and 
twenty-five  dollars  for  the  expense  of  keeping  and  the 
trouble  in  taking  care  of  her,  over  and  above  the  note  he 
had  executed  for  the  balance  of  the  purchase-money.  It  is 
true,  there  is  no  direct  averment  that  the  mare  was  of  no 
value,  but  there  are  equivalent  averments.  The  mare  was 
unsound,  of  which  unsoundness  she  died  in  a  short  time; 
and  she  was  a  great  expense  to  the  defendant  in  keeping 
and  caring  for  her.  These  averments  are  inconsistent  with 
the  idea  that  she  was  of  value.  The  answer  was  to  the 
whole  action.  The  pleader  evidently  intended  to  cover  the 
note  in  the  answer.  The  strict  rules  of  pleading  are  not 
applicable  to  proceedings  before  a  justice  of  the  peace. 

The  court  committed  no  error  in  overruling  the  motions. 

The  judgment  is  affirmed,  with  costs. 

/).  -B.  Palmer  J  for  appellant. 

J.  A.  Woodhall  and  W.  G.  Oroxton,  for  appellee. 
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BrOOKOVER  V.  FORST. 

APPEAL  from  the  Huntington  Circuit  Court. 

Eay,  J. — This  was  a  petition  for  the  laying  out  of  a  high- 
way. The  petition  was  granted  and  damages  allowed  to 
the  appellant.  An  appeal  was  taken  by  him  to  the  circuit 
court,  and  there  his  appeal  was  dismissed.  He  appeals  from 
that  order  of  dismissal  to  this  court,  and  makes  only  one  of 
the  petitioners  below  a  party,  and  process  is  issued  and 
served,  and  error  is  assigned,  against  him  alone,  with  the 
addition  of  "  et  oZ." 

It  is  required  by  a  rule  in  this  court  that  the  names  of 
the  parties  shall  be  stated  in  full  in  the  assignment  of  error, 
and  in  this  case  it  very  clearly  appears  that  we  could  render 
no  judgment  which  could  be. of  any  avail  to  the  appellant. 
A  reversal  of  the  judgment  as  to  one  petitioner  would  au- 
thorize no  judgment  on  the  merits. 

The  appeal  is  dismissed,  with  costs. 

J.  U.  PeUUj  for  appellant. 

J.  B.  Coffirothj  for  appellee. 


Rawlings  v.  Fuller. 

Parties. — PlainUff, — Agent — One  who  contracts  merely  as  the  agent  of  an- 
other, and  has  no  personal  interest  in  the  contract,  is  not  the  trustee  of  an 
express  trust  within  the  meaning  of  the  statute,  and  Osinnot  ,under  the  code, 
sue  on  such  contract  in  his  own  name.  (Code,  sec§.  3,  4.) 

APPEAL  from  the  Clark  Common  Pleas. 
This  was  a  suit  by  Benjamin  P.  Puller  against  the  appel- 
lant, Mary  E.  fiawlings. 
The  complaint  contained  two  paragraphs.    The  first  par- 
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agraph  is  for  the  recovery  of  real  estate,  and  damages  for 
use  and  occupatiop,  based  on  a  written  contract,  which  is 
made  a  part  of  the  paragraph,  and  is  as  follows: — 

** Articles  of  agreement  between  Benj.  P.  Puller,  and  M. 
Rawlings.  I,  Benj.  P.  Fuller,  agent  for  Sarah  Floyd's  heirs* 
property,  to  wit,  of  a  brick  house  standing  on  ten  feet  off 
east  side  of  lot  No.  9,  and  on  thirty-one  feet  off  west  side 
of  lot  No.  10,  in  the  city  of  Jeffersonville,  in  Clark  counly, 
Indiana,  do  agree  to  rent  said  house  and  parts  of  lots  to  M. 
Rawlings,  for  the  sum  of  sixteen  and  sixty-six  and  two- 
thirds,  payable  on  the  first  day  of  every  month,  commenc- 
ing on  the  6th  day  of  May,  1864;  and  the  failure  on  the 
part  of  M.  Rawlings  to  pay  sixteen  dollars  and  sixty-six 
and  two-thirds  cents  on  the  first  day  of  every  month  in 
advance,  then  it  is  hereby  agreed  between  Benjamin  P.  Ful- 
ler, landlord,  and  M.  Rawlings,  tenant,  that  the  above  con- 
tract is  at  an  end  between  said  parties,  and  Benj.  P.  Fuller 
shall  be  entitled  to  take  possession  of  said  property,  when- 
ever demanded.    May  12th,  1864." 

It  is  averred  in  this  paragraph,  that  on  the  6th  day  of 
November,  1867,  the  rent  of  the  three  preceding  months 
was  past  due,  and  the  rent  of  the  succeeding  month  becailie 
due,  making  together  the  sum  of  sixty-six  dollars  and  sixty- 
six  and  two-thirds  cents,  whereof  the  defendant  had  notice, 
bat  failed  to  pay  the  same,  or  any  part  thereof;  that  on  the 
15th  day  of  November,  1867,  the  plaintiff  served  written 
notice  on  the  defendant  to  quit  the  possession  of  said  prem- 
ises at  the  expiration  of  ten  days  after  the  service  of  said 
notice,  unless  the  rent  so  due  and  in  arrears  should  be  paid; 
that  the  defendant  refused  to  pay  the  rent,  or  quit  (he  pos- 
session of  the  property.  Prayer  for  judgment  for  the  pos- 
session of  the  property,  and  for  one  hundred  dollars  in 
damages. 

The  second  paragraph  is  for  the  recovery  of  one  hundred 
dollars  for  the  rent  of  the  same  property  and  under  the 
same  agreement,  copied  above. 

A  demurrer  was  filed  to  the  complaint  for  a  defect  of 
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parties  plaintifia;  cAid  to  each  paragraph  thereof,  for  the 
want  of  sufficient  facts  to  constitute  a  cause  of  action. 

The  demurrers  were  overruled,  and  the  rulings  excepted  to. 

The  appellant  then  filed  an  answer  in  two  paragraphs; 
the  first  being  the  general  denial.  A  demurrer  was  sus- 
tained to  the  second.  Trial  by  the  court,  resulting  in  a  find- 
ing on  the  first  paragraph  of  the  complaint,  that  the  plaint- 
iff was  entitled  to  recover  the  possession  of  the  premises 
described  in  the  complaint,  and  for  thirty-nine  dollars  and 
forty-three  cents  damages;  and  on  the  second  paragraph 
there  was  a  finding  for  the  plaintift'  in  the  sum  of  seventy^ 
seven  dollars  and  twenty  cents. 

The  court  overruled  a  motion  for  a  new  trial,  interposed 
by  the  appellant,  and  rendered  judgment  on  the  finding. 

Elliott,  0.  J. — The  material  question  in  the  case  arises- 
on  the  ruling  of  the  court  below  in  overruling  the  demur- 
rers to  the  complaint. 

The  objection  urged  to  the  complaint  by  the  appellant  is, 
that  it  does  not  show  a  right  of  action  in  Fuller. 

The  third  section  of  the  code  declares,  that  "every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est, except  as  otherwise  provided  in  the  next  section."   The- 
provision  of  the  next  section  is  as  follows:  "An  executor,, 
administrator,  a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  may  sue  without  joining  with< 
him  the  person  for  whose  benefit  the  action  is  prosecuted.. 
A  trustee  of  an  express  trust,  within  the  meaning  of  this  • 
section,  shall  be  construed  to  include  a  person  with  whom^, 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of  an-< 
other." 

It  will  be  observed,  in  this  case,  that  neither  paragraph* 
of  the  complaint  sets  up  or  asserts  any  claim  of  title  what- 
ever in  Fuller  to  the  property.     The  contract,  which  is 
made  a  part  of  the  complaint,  is  signed  by  the  appellant  only,, 
and  not  by  Fuller,  and  does  not,  in  terms,  contain  a  prom=- 
VoL.  XXXI.— 17 
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ise  to  pay  the  rent  to  him,  though  such*  a  promise  may,  per- 
haps, be  inferred  from  its  language;  but  it  declares,  that  on 
failure  to  pay  the  rent  as  stipulated,  he  shall  be  entitled  to 
take  possession  of  the  property,  on  demand. 

It  describes  him  as  the  agent  of  the  property,  and  ex- 
pressly states  that  it  belongs  to  the  heirs  of  Sarah  Floyd. 
We  do  not  think  the  facts  stated  constitute  Fuller  the  trustee 
of  an  express  trust,  within  the  meaning  of  the  fourth  sec- 
tion of  the  code;  they  only  show,  at  most,  that  he  was  the 
agent  of  the  owners,  with  authority  to  rent  the  property  for 
them.  They  are  the  only  parties  in  interest,  and  the  action 
should  have  been  prosecuted  in  their  names.  It  does  not 
appear,  cither  by  the  agreement  or  the  complaint,  that  Ful- 
ler had  any  personal  interest  whatever  in  the  contract 

One  who  contracts  merely  as  the  agent  of  another,  and 
.has  no  personal  interest  in  the  contract,  is  not  the  trustee  of 
.an  express  trust  within  the  meaning  of  the  statute,  and  can- 
not, under  the  code,  sue  on  such  contract  in  his  own  name. 
See  Minium  v.  Main^S  Seld.  220;  GrinneU  v.  Schmdty  2 
Sandf.  706, 

Judgment  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  sustain  the  demurrer 
to  the  complaint. 

J.  G.  Howardy  J.  F.  Ready  and  J.  W.  Ray^  for  appellant 

^6r.  V.  Sowk^  for  appellee. 


Fowler  v.  Rice. 

yiuBBAVD  AKD  ^WiFB.— 1F(/6'«  SepcwaU  Property. — Agency  qf  JIusbandL'^A 
man  loaned  money  belonging  to  his  wife,  taking  notes  therefor  in  his  own 
name,  but  declaring  at  the  time,  that  it  was  his  wife's  money,  and  after- 
wards kept  the  notes  distinct  from  those  received  on  the  loan  of  other  fands. 
''The  administrator  of  the  husband's  estate  took  .possession  of  such  notes  as 
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a  part  of  the  estate,  with  notice  of  the  wife's  claim  thereto,  and  collected  the 
money  thereon. 
Seldf  that  the  administrator  was  liable  to  the  wife  for  the  money  so  collected. 

APPEAL  from  the  Monroe  Common  Pleas. 

Bay,  J. — ^This  was  a  suit  by  appellee,  charging,  that 
appellant  wrongfully  took  possession  of  divers  notes  be- 
longing to  the  appellee  and  collected  the  money  due  on  the 
same  and  applied  it  to  his  own  use. 

Answer  in  denial,  and  that  the  appellant  took  the  notes  as 
administrator  of  the  estate  of  Bobert  Bice,  deceased,  who 
had  been  the  husband  of  the  appellee,  and  that  the  notes 
belonged  to  said  estate.  Beply  in  denial.  Finding  and 
judgment  for  appellee. 

It  was  assigned  as  a  cause  for  a  new  trial,  that  the  evidence 
did  not  support  the  finding. 

The  proof  was,  that  the  decedent  declared  that  the  mon- 
ey he  loaned  to  the  parties  giving  the  notes,  and  which  was 
the  consideration  for  the  same,  belonged  to  the  appellee;  that 
he  kept  the  notes  taken  for  this  money  distinct  from  those 
received  on  the  loan  of  other  funds;  and  although  he  took 
the  notes  payable  to  his  own  order,  yet  this  statement,  made 
at  the  time,  indicates  that  he  did  not  intend  to  make  any 
cl^m  to  the  ownship  of  the  money,  but  simply  acted  as 
agent  for  the  appellee.  The  proof  also  shows  the  money 
did  in  fact  belong  to  the  appellee,  having  been  received 
from  her  father's  estate,  and  that  appellant  had  notice  of 
her  claim.  * 

The  judgment  is  affirmed,  with  costs. 

J.  M  McDonald^  A.  L.  BoachCy  E.  M.  McDonald^  and  J. 
W.  Niehdy  for  appellant. 
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Hopkins  v.  Carr. 

Statute  op  Frauds. —  Verbal  Contract. — Partner. — A  partnership  liability  may 
become  an  individual  debt  against  one  member  of  the  firm  by  contract  not 
in  writing  between  the  partners,  with  the  consent  of  the  creditor. 

Pbactice. — Supreme  Court, — Abstracts. — The  evidence,  although  it  be  made  a 
part  of  the  record,  if  not  abstracted  as  required  by  rule  tenth  of  this  court, 
will  not  be  examined. 

APPEAL  from  the  Newton  Common  Pleas. 

Gregory,  J. — Suit  before  a  justice  of  the  peace  by  Carr 
against  Hopkins.    Appeal  by  Carr  to  the  court  below. 

One  item  in  the  account  filed  by  Hopkins  as  a  set-oft'  was 
^'fbr  board  bill  and  feed  bill  of  Daniel  Graves  and  Bemp- 
sey  Johnson,  in  the  sum  of  $13.00." 

On  the  trial  in  the  court  below,  the  defendant  offered  to 
testify  that  in  1864,  Carr,  Johnson,  Jenners,  and  Graves, 
who  were  partners,  had  a  lot  of  cattle  in  his  pasture;  that 
while  the  cattle  were  on  pasture  Graves  and  Johnson  board- 
ed with  him,  to  the  amount  of  some  seventy  dollars;  that 
this  included  some  feed  for  cattle;  that  the  item  in  the  an- 
swer was  for  an  unpaid  balance  of  that  charge,  which  the 
plaintiff  promised  to  pay  at  a  time  CaiT  and  defendant  had 
a  settlement  of  their  accounts;  that  Jenners  had  paid  the 
other  portion  of  the  seventy  dollars.  The  court  ruled  out 
this  evidence,  on  the  ground  that  it  was  a  verbal  promise  to 
pay  the  deb*  of  another,  and  not  binding  on  the  promisor. 
The  ruling  out  of  this  testimony  was  one  of  the  grounds 
assigned  in  the  written  motion  for  a  new  trial. 

This  presents  the  only  question  in  the  case.  The  evi- 
dence, although  a  part  of  the  record,  is  not  abstracted  as 
required  by  rule  tenth  of  this  court,  and  therefore  is  not 
examined  by  us. 

The:  rejected  testimony  tended  to  show  that  it  was  the 
debt  of'  the  appellee,  and  not  the  debt  of  another.  A  part- 
nership liability  may  become  an  individual  debt  against  one 
member  of  the  firm  by  contract,  not  in  writing,  between 
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the  partners,  with  the  consent  of  the  creditor.  The  evi- 
dence ought  to  have  been  admitted. 

Judgment  reversed,  with  costs;  cause  remanded  with  di- 
rection to  grant  a  new  trial,  and  for  further  proceedings. 

J.  WaUace^  E.  L.  Urmstoriy  and  B.  K.  Elliott^  for  appellant. 

E,  P.  Hammond  and  T.  J.  Spitlery  for  appellee. 


PlOGOTT  V.  KiRKPATRICK. 

PcACTiCE. — Amicus  €htri(Z. — A  motion  to  dismiss  a  suit  on  accoant  of  alleged 
defects  in  tlie  complaint  cannot  properly  be  made  by  an  amieu9  curia. 

APPEAL  from  the  Montgomery  Common  Pleas. 

Ray,  J. — ^A  motion  was  made  by  amicus  ciirice  to  dismiss 
the  suit  on  account  of  alleged  defects  in  the  complaint.  The 
motion  was  sustained  by  the  court,over  the  objection  of  the 
plaintiff.    There  was  no  appearance  by  the  defendant. 

If  the  facts  stated  are  not  regarded  as  sufficient,  a  de- 
murrer by  the  defendant  will  present  that  question  to  the 
court;  but  a  motion  to  dismiss  for  that  cause,  filed  by  the 
defendant,  should  be  overruled,  as  the  plaintiff  has  a  right 
to  amend  his  complaint,  and  is  deprived  of  this  right  by  a 
nonsuit.  No  such  motion  can  properly  be  made  by  any 
one  not  a  party  to  the  suit.  We  therefore  decide  nothing 
in  regard  to  the  merits, n)ut  reverse  the  case,  and  direct  the 
motion  to  dismiss  to  be  stricken  from  the  files. 

Costs  against  appellee. 

M.  D.  White  and  T.  Patterson^  for  appellant. 

jS*.  C.  WiUson,  L.  B.  WillsoUj  and  J.  M.  Butler^  for  appellee. 
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White  v.  The  State. 

Gbimikal  Law. — Gmtmnanee. — The  fact  that  in  a  joint  prosecution  Bpon  in- 
fonnation  a  continuance  is  granted  as  to  a  part  of  the  defendants  is  no 
ground  for  continuance  as  to  another  d^adant. 

Sams. — Evidence. — Alibi. — The  fabrication  of  an  alibis  like  the  wilful  intro- 
duction of  false  and  fabricated  evidence  in  support  of  anj  other  ground  of 
defense,  is  a  circumstance  against  the  accused,  to  be  weighed  bj  Hbe  jury  in 
connection  with  all  the  other  eyidence  in  the  case;  but  where  the  evidence 
tending  to  prove  an  mlibi  is  uncontradicted,  and  the  witnesses  are  unim* 
peached,  and  the  facts  testified  to  are  reasonable  in  themselves,  the  faUore 
of  the  defendant  to  account  for  his  whereabouts  during  all  4he  time  within 
which  the  offense  was  probably  committed  should  not  be  taken  as  a  circum- 
stance tending  to  prove  his  gnilt. 

APPEAL  from  the  Clay  Common  Pleas. 

This  was  a  joint  prosecution  against  the  appellant  and 
others  for  an  assault  and  battery  on  the  body  of  Elizabeth 
Miller. 

Horton,  one  of  the  defendants^  filed  an  affidavit  for  the 
continuance  of  the  cause  as  to  himself  and  Stingle^  anoth- 
er defendant,  in  consequence  of  the  absence  of  certain  wit- 
nesses, by  whom,  it  was  alleged,  an  alibi  could  be  proved  as 
to  said  Horton  and  Stingle.  The  appellant,  "White,  also 
moved  for  a  continuance  on  the  same  affidavit.  The  con- 
tinuance was  granted  as  to  Horton  and  Stingle,  but  re- 
fused as  to  the  appellant,  to  which  he  excepted.  White 
was  then  put  upon  trial  on  the  plea  of  not  guilty.  The  jury 
found  him  guilty,  and  assessed  his  fine  at  seventy-five  dol- 
lars. A  motion  for  a  new  trial  was  made  and  overruled, 
and  judgment  rendered  on  the  verdict* 

Evidence  was  given  on  the  trial  tending  to  prove  an  alibiy 
on  the  part  of  the  appellant,  in  reference  to  which  the  court 
instructed  the  jury  as  follows : 

''The  defendant  in  this  case  seeks  to  show  that  he  was 
not  present  at  the  time  the  ofiense  is  charged  to  have-been 
committed;  or,  in  the  language  of  the  law,  to  establish  an 
alibi.    Before  a  defense  of  this  character  is  conclusive^  the 
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defendant  must  account  for  his  whereabouts  during  all  the 
time  the  offense  was  probably  committed,  and  his  failure  to 
do  so  would  be  a  circumstance  against  him,  which  you 
should  consider  in  connection  with  the  other  evidence  in 
the  case."  To  this  instruction  an  exception  was  taken,  and 
the  giving  of  it  is  one  of  the  reasons  urged  for  a  new  trial. 

Elliott,  C.  J. — There  was  no  error  in  the  refusal  of  the 
court  to  grant  a  continuance  of  the  cause  to  the  appellant. 
Ko  affidavit  was  filed  by  him,  or  on  his  behalf,  showing  any 
reason  for  a  continuance.  There  was  no  statement  in  the 
affidavit  of  Horton  that  the  appellant  was  not  present  at  the 
commission  of  the  offense  charged  in  the  information.  The 
fact  that  a  continuance  was  granted  as  to  Horton  and  Stin- 
gle  afforded  no  ground  for  a  continuance  as  to  the  appel- 
lant. He  was  properly  tried  separately,  after  the  cause  was 
continued  as  to  the  others. 

Overruling  the  motion  for  a  new  trial  is  assigned  for  er- 
ror. Under  this  assignment  it  is  insisted  that  the  court 
erred  in  instructing  the  jury,  that  as  the  defendant  had  at- 
tempted to  prove  an  alMy  his  failure  to  account  for  his 
whereabouts  during  all  the  time  of  the  probable  commis- 
sion of  the  offense  would  be  a  circumstance  which  the  jury 
should  consider  against  him. 

In  such  a  case,  if  it  should  be  made  to  appear  that  the 
defense  was  false  and  feigned,  and  attempted  to  be  estab- 
lished by  false  or  fabricated  evidence,  as  by  the  subornation 
of  witnesses,  the  attempt  to  impose  it  on  the  court  and  jury 
would  undoubtedly  be  a  circumstance  of  much  weight 
against  the  defendant.  But  if  the  evidence  tending  to 
prove  an  alibi  is  uncontradicted,  the  witnesses  unimpeached, 
the  facts  testified  to  reasonable  of  themselves,  and  not  dis- 
proved or  contradicted,  it  would  seem  unreasonable  to  say 
that  the  attempt  to  establish  the  fact  would  be  a  circum- 
stance tending  to  prove  the  defendant's  guilt,  simply  be- 
cause the  evidence  adduced  does  not  satisfactorily  account 
for  the  whereabouts  of  the  defendant  during  the  entire  pe- 
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riod  of  time  within  which  the  offense  might  have  been  com- 
mitted. 

We  have  been  unable  to  find  any  authority  in  support  of 
80  broad  a  rule,  except  a  passage  in  Wills  on  Circumstan- 
tial Evidence,  p.  83,  where  it  is  said,  that  *^an  unsuccessful 
attempt  to  establish  an  alibi  is  always  a  circumstance  of  great 
weight  against  the  prisoner,  because  a  resort  to  that  kind 
of  <3vidence  implies  an  admission*  of  the  truth  and  relevancy 
of  the  facts  alleged,  and  the  correctness  of  the  inference 
drawn  from  them,  if  they  remain  uncontradicted." 

Such  inferences  may  reasonably  be  drawn  from  an  at- 
tempt to  fabricate  an  alibi  by  false  testimony,  when  that  fact 
is  disclosed;  but  where  the  evidence  adduced  is  uncontra- 
dicted, and  the  facts  testified  to  are  probably  true,  but  are 
deemed  insufficient  to  establish  the  alibi,  no  good  reason  is 
perceived  why  the  failure  should,  of  itself,  be  taken  as  a  cir- 
cumstance to  prove  the  guilt  of  the  accused,  or  strengthen 
the  evidence  of  the  prosecution.  The  true  rule  in  such 
cases,  we  think,  is,  that  the  fabrication  of  an  alibiy  like  the 
wilful  introduction  of  false  and  fabricated  evidence  in  sup- 
port of  any  other  ground  .of  defense,  is  a  circumstance 
against  the  accused,  to  be  weighed  by  the  jury  in  connec- 
tion with  all  the  other  evidence  in  the  case.  See  Roscoe 
Crim.  Ev.  p.  17. 

In  the  case  at  bar,  it  was  testified  by  the  prosecuting  wit- 
ness, that  the  offense  charged  was  committed  between  the 
hours  of  twelve  and  one  o'clock  at  night,  outside  of  the 
house.  The  parties  who  committed  the  offense  were  par- 
tially disguised.  The  prosecuting  witness  testified  to  the 
identity  of  White  in  very  positive  terms.  The  general 
characters  of  the  principal  prosecuting  witnesses  were  strong- 
ly impeached.  The  evidence  given  by  four  of  the  sons  of 
White,  who  lived  with  him  and  slept  in  the  same  room, 
with  that  of  two  of  the  other  parties  accused,  strongly 
tended  to  show  that  White  was  not  present  at  the  commis- 
8ion  of  the  offense,  but,  on  the  contrary,  was  in  bed  at  home, 
iia  the  same  neighborhood,  when  the  offense  was  committed. 
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The  facts  testified  to  by  these  witnesses  were  uncontradic- 
ted and  unimpeachcd;  and  if  they  were  not  sufficient  to 
prove  an  alibis  still  we  do  not  think  the  failure  should  be 
taken  as  an  evidence  of  his  guilt.  "We  think  the  instruc- 
tion given  was  erroneous  and  well  calculated  to  mislead  the 
jury,  and  for  that  reason  a  new  trial  should  have  been 
granted. 

Judgment  reversed,  and  the  cause  remanded  for  a  new 
trial. 

A.  T.  Rose  and  D.  E.  Beem,  for  appellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


Stjtton  v.  Jervis. 

Descent. — Surviving  Wife. — Mortgage, — A  man  during  marriage  purchased 
certain  land  which  he  entered  upon  and  improTed  and  of  which  he  received 
from  his  vendor  a  deed  of  conveyance  in  fee  simple,  which  was  lost,  mis- 
placed, or  destroyed  by  the  grantee,  without  having  been  recorded;  and, 
with  his  consent  another  deed  was  made  to  his  son  by  said  vendor.  After- 
wards the  father  and  son  executed  a  mortgage  of  the  land,  in  which  the 
wife  of  the  former  did  not  join.  The  father,  son,  and  said  wife  resided 
as  one  family  upon  the  land  and  cultivated  it  from  the  time  of  said  pur- 
chase till  the  father  and  son  died,  leaving  said  wife  surviving  and  said 
mortgage  unpaid. 

Held,  that  the  surviving  wife  was  entitled  to  one-third  of  .the  land  in  fee  sim- 
ple as  against  the  mortgagee  seeking  to  foreclose  his  mortgage. 

APPEAL  from  the  Knox  Common  Pleas. 

Eay,  J. — The  appellee  filed  his  complaint  to  foreclose  a 
mortgage,  making  the  appellant,  Mary  Sutton,  a  defendant, 
alleging,  that  she  was  the  widow  of  Ebenezer  Sutton,  de- 
ceased, and  the  mother  of  Simon  Sutton,  deceased.  Other 
heirs  were  made  parties  defendants. 

The  complaint  charged,  that  said  Ebenezer  and  Simon 
had  executed  and  delivered  a  mortgage  on  certain  described 
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property,  to  secure  certain  debts  to  the  appellee;  that  said 
Ebenezer  had  no  interest  in  the  land  so  mortgaged,  bat  the 
same  was  the  sole  property  of  said  Simon;  and  that  the 
debts  secured  thereby  were  due  and  unpaid. 

The  appellant  answered,  that  she  and  her  husband  occu- 
pied the  land  described  in  the  mortgage  up  to  the  date  of 
his  death,  and  she  still  resided  upon  the  same;  that  the  title 
had  been  conveyed  to  her  husband,  and  she  had  never  joined 
in  any  conveyance  or  incumbrance  of  the  property,  and  she 
was  therefore  entitled  to  one-third  thereof  in  fee;  and  she 
asked  that  the  same  be  set  ofi'  to  her. 

Reply,  that  the  sole  title  to  the  land  was  in  the  heirs  of 
said  Simon,  and  that  Ebenezer  never  owned  said  land  or 
had  any  interest  in  the  same.    A  denial  was  also  filed. 

A  motion  was  overruled  tp  strike  out  the  special  para- 
graph of  the  reply.  It  should  have  been  stricken  out.  The 
answer  itself  amounted  to  nothing  more  than  a  denial  of 
the  allegation  in  the  complaint,  that  the  entire  title  to  the 
property  mortgaged  was  in  Simon  Sutton;  and  the  reply 
simply  reaffirms  this  averment.    But  the  error  is  harmless. 

On  the  trial  of  the  cause,  the  appellant  proved  by  one 
Myers,  that  he  was  the  former  owner  of  the  property,  and 
as  such  owner  had,  some  eight  years  before,  sold  the  same 
to  Ebenezer  Sutton  for  the  sum  of  one  thousand  dollars, 
and  received  from  him  two  payments  of  about  five  hundred 
dollars;  that  said  Ebenezer  had  taken  possession  of  said 
land,  built  a  residence,  and  resided  therein  with  his  family; 
that  he  had  cleared  and  farmed  some  sixty  or  seventy  acres 
of  the  land;  that  some  three  years  after  such  purchase, 
Myers  had  executed  a  deed  of  said  land,  which  was  duly 
acknowledged  and  delivered  to  Ebenezer;  that  the  deed  was 
afterwards  lost,  misplaced,  or  destroyed  by  said  Ebenezer, 
without  having  been  recorded,  and,  with  the  consent  of 
Ebenezer,  Myers  had  executed  another  deed  to  Simon,  the 
son  of  the  appellant  and  said  Ebenezer;  that  the  appellant, 
her  husband,  and  son,  at  the  date  of  the  purchase,  were  all 
living  together  as  one  family,  and  possessed  and  cultivated 
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the  land  up  to  the  date  of  the  death  of  said  Simon  and  Eb- 
enezer;  and  the  appellant  with  the  heirs  of  said  Simon  had 
continued  to  reside  upon  the  same.  The  appellee  then 
proved  by  said  Myers  that  Ebenezer  had  said  that  the  deed 
to  him  "  was  of  no  account." 

Upon  this  evidence  the  court  found  that  the  appellant 
had  no  interest  in  the  land,  and  entered  a  decree  for  the  sale 
of  the  property  under  the  mortgage. 

The  only  ground  upon  which  it  can  be  contended  that 
this  finding  should  be  sustained  is,  that  the  fact  that  Eb- 
enezer Sutton  lost,  misplaced,  or  destroyed  the  deed  con- 
veying the  property  to  him,  and  afterwards  verbally  con- 
sented that  Myers  should  execute  a  conveyance  to  his  son, 
estops  the  appellant  from  proving  such  a  conveyance  of  the 
land  to  Ebenezer.  Speer  v.  Speer^  7.  Ind.  178;  Thompson  v. 
Thompson^  9  Ind.  323 ;  Bank  of  Newbury  v.  Eastman^  44  N. 
H.  431 ;  Parker  v.  Kane,  4  Wis.  1. 

The  voluntary  redelivery,  destruction,  or  canceling  of  the 
deed  could,  under  no  circumstances,  reinvest  the  title  in  My- 
ers. Holbrook  v.  Tirrelly  9  Pick.  105;  Boisford  v.  Morehouse^  4 
Conn.  550;  GUbeH  v.  Bulkleyy  5  Conn.  262;  Nason  v.  Grant, 
21  Me.  160;  Patterson  v.  Yeaton,  47  Me.  308.  But  equity 
would  not  permit  Ebenezer  Sutton,  as  against  a  purchaser 
for  value,  to  introduce  parol  evidence  of  the  contents  of  the 
instrument  so  destroyed.  He  could  not,  after  voluntarily 
depriving  himself  of  the  best  evidence,  introduce  evidence 
of  a  lower  grade.  But  this  rule  would  not  be  applied  as 
against  the  rights  of  a  third  party  having  acquired  any  in- 
terest in  the  land.  Nason  v.  Grant,  supra,  and  authorities 
there  cited.  In  Wikon  v.  HiU,  2  Beasley,  143,  it  was  held, 
that  the  title  to  lands  vested  in  a  married  woman  by  an  un- 
recorded deed  cannot  be  divested  by  her  parol  consent  that 
such  deed  may  be  canceled  and  a  conveyance  made  by  her 
grantor  to  her  husband. 

Our  statute  gives  the  surviving  wife  one-third  of  all  the 
real  estate  of  which  her  husband  may  have  been  seized  in  fee 
simple^  at  any  time  during  the  marriage,  and  in  the  convey- 
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ance  of  which  she  may  not  have  joined,  in  due  form  of  law. 
1  Q.  &  H.  296,  sec.  27.  Certainly,  the  husband  of  the  ap- 
pellant was  seized  in  fee  simple  of  the  land  during  the  mar- 
riage, and  the  wife  united  in  no  conveyance  of  the  title. 

But  the  evidence  does  not  show  that  there  was  any  vol- 
untary destruction  of  the  deed  by  Ebenezer.  He  had  re- 
ceived the  title,  entered  upon  the  land,  improved  it,  and  at 
the  dat«  of  the  mortgage  by  Simon,  the  mortgagee,  Jervis, 
was  bound  to  take  notice  of  such  continued  possession,  not 
by  his  mortgagor,  but  by  Ebenezer,  in  whom  the  legal  title 
had  vested. 

There  is  nothing  in  the  proof  which  could  in  any  way 
deprive  the  appellant  of  her  right  to  one-third  of  the  prop- 
erty in  question. 

The  cause  is  reversed  as  to  the  appellant,  and  remanded 
for  a  new  trial.    Costs. 

W".  F.  PidgeoHj  for  appellant. 

W.  E.  Niblack  and  W.  H.  DeWdf,  for  appellee. 


McBroom  v.  The  Corporation  of  Lebanon. 

CoRPOBATioN. — PtonMBory  Note. — Party  Plaintiff. — A  note  made  payable  to 
the  treasurer  of  what  purports  to  be  a  corporation,  without  giving  the  name 
of  the  treasurer,  is,  in  eflfect,  payable  to  the  corporation,  and  shows  that  the 
corporation  is  the  party  in  interest ;  and  a  suit  on  the  note  is  properly 
bronght  in  the  name  of  the  corporation. 

Same. — Estoppel. — It  is  well  settled  in  this  State,  that  where  one  contracts 

'  with  what  purports  to  be  a  corporation,  he  is  estopped  from  denying  the  ex- 
istence of  the  corporation  at  the  date  of  the  contract. 

Same. — Judicial  Notice, — This  court  does  not  Judicially  know  that  there  la 
not,  or  cannot  be,  a  corporation  by  the  name  of  the  '*  Corporation  of  Leba- 
non," under  the  laws  of  this  State. 

APPEAL  from  the  Boone  Common  Pleas. 
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The  appellant  was  sued  before  a  justice  of  the  peace,  on 
a  promissory  note,  as  follows: 

"$50.00.  March  11th,  1867. 

Thirty  days  after  date  I  promise  to  pay  to  treasurer  of 
Lebanon  corporation,  or  order,  fifty  dollars,  value*received, 
without  any  relief  whatever  from  valuation  or  appraisement 
laws.  Maktin  McBroom." 

The  note  was  filed  as  the  only  cause  of  action.  The  case 
was  docketed  and  prosecuted  in  the  name  of  the  "Corpora- 
tion of  Lebanon."  The  appellant  appeared  and  filled  an  an- 
swer of  four  paragraphs,  consisting  of  a  general  denial  and 
three  special  paragraphs  in  bar  of  the  action.  Replies  were 
filed  to  the  latter,  and  the  issues  thus  formed  were  tried  by  a 
jury.  The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintifiil  The  appellant  appealed  to  the  court  of  common 
pleas,  and  there  moved  to  dismiss  the  case  for  want  of  a  suf- 
ficient cause  of  action,  and  also  for  want  of  proper  parties, 
both  plaintift*  and  defendant.  This  motion  the  court  over- 
ruled, and  the  appellant  excepted.  On  the  trial  of  the  cause 
before  the  court,  a  jury  being  waived,  the  note  was  oflfered 
in  evidence,  and  the  appellant  objected  for  substantially  the 
same  reasons  as  those  assigned  in  the  motion  to  dismiss. 
The  objections  were  overruled,  and  the  note  was  received  in 
evidence.  Finding  and  judgment  for  the  plaintift"  below. 
A  motion  for  a  new  trial  was  made  and  overruled. 

To  these  several  rulings  exceptions  were  taken. 

The  action  of  the  court  in  overruling  the  motion  to  dis- 
miss, and  in  receiving  the  note  in  evidence,pre8ents  the  only 
questions  in  this  court. 

Elliott,  C.  J. — The  code  provides  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest.  2 
G-.  &  H.  84,  sec.  8.  The  note  sued  on,  being  made  paya- 
ble to  the  treasurer  of  what  purports  to  be  a  corporation, 
without  giving  the  name  of  the  treasurer,  is,  in  effect  payable 
to  the  corporation,  and  shows  it  to  be  the  party  in  interest. 

It  is  well  settled  in  this  State,  that  where  one  contracts 
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with  what  purports  to  be  a  corporation,  he  is  estopped  from 
denying  the  existence  of  the  corporation  at  the  date  of  the 
contract.  We  do  not  judicially  know  that  there  is  not,  or 
cannot  be,  a  corporation  by  the  name  of  the  "Corporation 
of  Lebanon,"  under  the  laws  of  tljiis  State.  "We  have  vari- 
ous statutes  under  which  a  corporation  might  be  legally  or- 
ganized  in  such  a  name. 

We  see  no  error  in  the  rulings  of  the  court  complained 
of,  and  the  judgment  must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 

G.  G.  NavCy  for  appellant. 

A.  J".  Boone  and  R.  W.  Harrison^  for  appellee. 


Aylesworth  and  Others  v.  Browit  and  Another. 

Pbactice. — Admission  qf  New  Party. — Complaint  on  a  note  and  mortgage,  the 
plaintiffs  claiming  to  be  the  snrviTlng  partners  of  a  late  firm  named.  Be- 
fore any  further  pleadings  had  been  filed,  another  person  filed  a  petition, 
alleging,  that  he  was  a  member  of  said  late  firm  to  vhich  the  note  in  suit 
was  payable,  and  as  snch  had  an  interest ;  and  praying  to  bo  made  a  party 
plaintiff;  and  the  court  so  ordered. 

HeU  the  facts  alleged  in  the  petition  being  undisputed,  that  there  was  no  er- 
ror in  this  ruling. 

Sams. — Pleading, — Amendment, — An  amendment  of  the  complaint^  so  as  to 
show  the  facts  alleged  in  such  petition,  could  properly  hare  been  made,  only 
alter  the  court  had  authorized  the  new  party  to  come  in. 

Saub. — The  new  party,  having  been  admitted,  over  the  defendant's  objection, 
upon  such  petition,  which  was  signed  by  his  attorneys  and  the  attorneys  of 
the  other  plaintiffis,  was,  witbout  formal  amendment  of  the  oomplaint^  treat- 
ed thenceforth  throughout  the  case  as  a  party  plaintiff,  without  further 
objection. 

Meld,  that,  under  the  circumstances,  such  petition  might,  on  appeal  to  this 
.court,  be  regarded  as  an  amendment  to  the  complaint. 

Saks. — Dismiaaal. — Disclaimer. — One  of  the  original  plaintifb  was  allowed 
to  dismiss  the  suit  as  to  himself  without  filing  a  disclaimer. 

Held^  that  it  was  his  right  to  do  so. 
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Sake. — InterrogatorUt, — Harmless  Error. — Where  the  defendant  filed,  with 
his  answer,  interrogatories  to  the  plaintiff,  which  were  answered,  but  the 
answers  were  not  sufficient,  and  the  court  erroneously  refused  to  compel 
him  to  answer,  but  it  appeared  bj  the  record  that  the  plaintiff  was  sworn 
as  a  witness,  and  as  such  testified  fuUj  to  the  facts  sought  to  be  elicted  by 
the  interrogatories,  fully  supporting,  in  that  respect,  the  averments  of  the 
answer ; 

Belfif  that  the  error  could  not  avail  the  defendant^ 

Sahe. — Statement  of  Evidence  to  Jury. — Bill  ((f  Excepiiona. — The  statement 
of  the  evidence  which  a  party  is  allowed  to  make  to  the  jury  by  section  324 
of  the  code  is,  as  to  its  brevity  or  prolixity,  a  matter  to  be  left,  to  a  consid- 
erable extent,  to  the  control  of  the  court  trying  the  cause;  and  where  the 
interference  of  the  court  is  complained  of  on  appeal,  the  bill  of  exceptions 
must  show  the  statement  that  was  being  made  when  the  court  interposed. 

Sahi. — Sfupreme  Gourt — ^The  Supreme  Court  is  not  bound  to  express  an  opin- 
ion upon  decisions  of  the  lower  courts  which  obviously  result  in  no  harm. 

WiTKXSS. — Character. — Remarks  of  Court  b^ore  Jury. — ^A  cross  interrogatory 
was  put  to  a  witness  which  had  been  already  twice  propounded  and  an- 
swered; and  the  court,  upon  objection  made,  refused  to  allow  a  third  answer, 
remarking,  in  the  hearing  of  the  jury,  that  "when  a  witness  of  his  stand- 
ing and  character  had  answered  a  question  twice  it  was  sufficient.'' 

Sdd,  that,  under  the  circumstances  of  the  case,  there  was  no  error. 

Pleading. — Code. — In  a  suit  by  surviving  partners  on  a  note  payable  to  the 
firm.  It  was  not  shown  in  the  body  of  the  complaint  what  persons  composed 
the  late  firm  or  how  the  right  of  action  accrued  to  the  plaintiffs  as  surviv- 
ing partners,  but  these  things  were  alleged  in  naming  the  parties  plaintiffs. 

Held,  that  such  a  method  of  stating  facts,  though  not  to  be  commended,  is  suf- 
ficient under  the  code. 

Joint  Debtors. — Release. — A.  held  a  judgment  against  B.  and  C.  for  a  certain 
amount;  B.  paid  half  the  amount,  and  thereupon  A.  executed  to  him  a  writ- 
ten instrument  wherein  A.  covenanted  that  he  would  thenceforth  ''pursue 
the  legal  and  equitable  remedy  on  said  judgment  against  G.  alone,  and  not 
against  B.,  looking  to  0.  alone  for  the  full  and  final  payment  and  satisfac- 
tion of  said  judgment,  without,  however,  intending  to  prejudice  or  interfere 
with  the  rights  and  liabilities  of  said  B.  and  0.  to  each  other  on  account  of 
said  judgment." 

Held,  that  this  instrument  did  not  operate  as  a  release  of  C.  ftom  liability  upon 
the  judgment. 

APPEAL  from  the  Fountain  Common  Pleas. 

Prazer,  J. — This  was  a  suit  to  foreclose  a  mortgage  giv- 
en by  John  R.  Fallis,  Jonas  C.  Aylesworth,  Lucinda  Plow- 
man, and  Nathan  Plowman,  to  secure  a  promissory  note 
made  by  Aylesworth.  One  paragraph  of  the  complaint 
was  against  Aylesworth  alone,  and  sought  merely  a  personal 
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judgment.    The"  complaint,  as  amended,  conamenced  thns : 

"State  of  Indiana,  Fountain  County,  Fountain  Common 
Pleas  Court,  May  term,  1868.  Joseph  Brown  and  John  L. 
Meredith,  surviving  partners  of  the  late  firm  of  Barbee, 
Brown  &  Co.,  which  said  firm  was  composed  of  the  follow- 
ing persons,  viz :  Joseph  Brown,  John  L.  Meredith,  and 
William  Barbee,  which  said  Barbee  is  now  deceased,  vs. 
John  R.  Fallis,  Jonas  C.  Aylesworth,  Lucinda  Plowman,  and 
Nathan  Plowman.  Amended  complaint.  Paragraph  Ist. 
Plaintifis  complain,"  &c.,  Ac. 

Before  any  further  pleadings  were  filed,  Thomas  Barbee 
filed  a  petition  in  writing,  alleging,  that  he  was  a  member 
of  the  firm  of  Barbee,  Brown  &  Co.,  to  whom  the  note  was 
payable,  and  as  such  had  an  interest;  and  praying  to  be 
made  a  party  plaintift'.  The  court  ordered  that  he  be  allowed 
to  prosecute  as  a  plaintifi^  and  the  defendants  excepted;  and 
we  are  asked  to  consider  the  question. 

There  was  no  error  in  the  ruling,  the  facts  alleged  in  Bar- 
bee's  petition  being  undisputed.  The  ninety-ninth  section 
of  the  code  warranted  the  proceeding;  and  if  the  facts  al- 
leged in  the  petition  had  appeared  in  proof  upon  the  trial, 
it  might  have  become  the  duty  of  the  court,  under  the  twen- 
ty-second section,  to  have  required  Barbee  to  be  joined  as 
a  party.  The  argument  that  the  complaint  should  have 
been  amended  so  as  to  show  the  facts  which  were  alleged  in 
Barbee's  petition,  has  no  application  whatever  to  this  ques- 
tion. Such  amendment  could  only  be  properly  made  after 
the  court  had  authorized  the  new  party  to  come  in. 

The  sufficiency  of  the  proof  of  service  of  summons  on 
John  R.  Fallis  is  questioned  upon  grounds  so  very  techni- 
cal and  insufficient,  that, in  view  of  the  great  multitude  of 
like  questions  presented  in  this  case,  having  nothing  what- 
ever to  do  with  the  merits  of  the  controversy,  we  do  not 
dwell  upon  it. 

Meredith  was  allowed  to  dismiss  the  suit  as  to  himself, 
the  defendants  objecting  unless  he  filed  a  disclaimer.  Wb 
are  of  opinion  that  it  was  his  right  to  do  so. 
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"With  their  answer  the  defendants  filed  interrogatories  to 
the  plaintiffs,  which  were  answered  by  the  plaintiff  Brown. 
Some  of  the  answers  were  not  sufficient,  and  the  court  erro- 
neously refused  to  compel  him  to  answer  further.  But  this 
error  cannot  avail  here;  for  it  appears  by  the  record  that 
Brown  was  sworn  as  a  witness,  and  as  such  testified  fully  to 
the  facts  sought  to  be  elicited  by  the  interrogatories,  in 
that  respect  fully  supporting  the  averments  of  the  answer. 

The  appellants  complain  that  the  court  would  not  allow 
their  attorney  to  make  to  the  jury  a  detailed  statement  of 
their  evidence,  but  confined  him  to  a  general  statement  of  it. 
This  is  a  matter  which  must  necessarily  be  left,  to  a  consid- 
erable extent,  to  the  court  below.  The  statute  authorizes  a 
brief  statement.  We  cannot  know  whether  counsel  have 
attempted  to  abuse  this  privilege  by  needless  prolixity,  un- 
less the  bill  of  exceptions  presents  to  us,  as  it  does  not  in 
this  case,  just  the  statement  which  was  being  made  when 
the  court  interfered.  "We  must  presume  that  the  judge  in- 
terposed in  the  strict  and  intelligent  discharge  of  his  duty, 
unless  the  contrary  distinctly  appears.  It  must  be  evident, 
however,  that  the  statute  was  never  intended  to  give  the 
privilege  of  wearing  out  the  patience  and  endurance  of 
judges  and  juries  by  compelling  submission  to  the  useless 
infliction  of  listening  to  a  detail  of  all  the  minutice  which, 
would  enter  into  the  body  of  the  evidence  in  many  cases.. 
That  would  be  exceedingly  prolix,  and  could  have  no  useful  * 
end.  It  would  not  be  a  brief  statement,  such  as  the  code  * 
(sec.  324)  authorizes.  We  cannot  say  that  the  court  erred  in 
the  matter. 

On  the  trial,  the  defendants,  to  prove  a  release  to  one 
Geiger  (which  will  be  alluded  to  again  in  this  opinion),  of- 
fered in  evidence  an  affidavit  which  they  had  filed  for  a  con- 
tinuance, wherein  it  was  stated  that  the  witness  had  the  re<» 
lease  in  his  possession  (giving  a  copy),  and  had  been  served 
with  subpoena  duces  tecum^  &c.  The  plaintiff,  to  avoid  the 
continuance,  having,  says  the  record,^^admitted  the  affidavit. 
Vol.  XXXI.— 18 
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in  the  manner  as  the  law  directed,  and  that  the  witness  would 
testify  to  the  facts  stated  if  he  was  present,"  the  plaintiffs 
objected  to  the  admission  of  the  copy  of  the  release  con- 
tained in  the  affidavit,  but  the  court  admitted  it  merely  as 
what  the  absent  witness  would  swear  to  if  present,  the  de- 
fendants excepting  to  this  limitation  of  the  effect  of  the 
copy  in  evidence.  Subsequently,  the  plaintiff's,  without 
proving  its  execution,  were  permitted,  over  the  defendants' 
objection,  to  put  in  evidence  what  purported  to  be,  and  was 
afterwards  proved  to  be,  a  duplicate  of  the  same  instrument. 
Both  these*  rulings  are  complained  of  here.  It  is  sufficient 
to  say,  that  if  the  first  would  have  injured  the  defendants, 
that  iujury  was  fully  repaired  by  the  second.  We  are  not 
bound  to  express  an  opinion  upon  decisions  of  the  lower 
courts  which  obviously  result  in  no  harm.  It  is  useless  to 
seek  our  decision  upon  such  questions.  They  are  not  ques- 
<tions  in  any  sense  which  require  our  action. 

The  statements  of  a  third  person,  not  the  agent  of  the 
plaintiffs,  were  offered  in  evidence  by  the  defendants,  and 
excluded.  This  was  obviously  correct.  It  is  argued  by 
counsel  that  the  agency  had  been  shown ;  but  we  do  not  so 
understand  the  record. 

A  cross  interrogatory  was  put  by  the  defendants  to  a  wit- 
ness, which  had  been  already  twice  propounded  and  an- 
swered. The  court  refused  to  allow  the  third  answer,  re- 
marking, that  ''when  a  witness  of  his  standing  and  charac- 
ter had  answered  a  question  twice,  it  was  sufficient."  This 
^remark  was  excepted  to.  It  is  argued  that  it  was  error  for 
the  judge  thus,  in  the  heariug  of  the  jury,  to  endorse  the 
•character  of  a  witness.  Ordinarily  the  court  would  not  be 
justified  in  making  such  a  remark  in  the  presence  of  a 
jury  trying  a  cause.  It  might  have  an  eflfect  upon  the  jury 
in  determining  the  credit  due  to  the  witness.  And  yet  the 
bearing  of  counsel  towards  the  witness  might  be  such  as  to 
make  such  an  observation  necessary  from  the  bench,  for  the 
protection  of  the  fitness.  In  all  cases  it  is  the  sworn  duty 
►of  the  jury  to  regard  the  evidence  before  them,  uninfluenced 
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by  such  observations  of  the  judge.  It  is  fair  to  assume  that 
this  was  done,  in  the  absence  of  any  indications  to  the  con- 
trary; nor  indeed  do  we  feel  at  liberty  to  say  that  the  un- 
warranted repetition  of  the  same  question  to  the  witness, 
and  compelling  the  court  to  act  upon  it,  by  persistence,  up- 
on objection  being  made,  did  not,  in  the  present  instance, 
relieve  the  remark  of  the  court  from  just  criticism. 

It  is  assigned  for  error,  that  the  court  overruled  a  demur- 
rer by  the  defendants  separately  to  the  complaint.  This 
was  before  Meredith  ceased  to  be  a  plaintiff  in  the  cause. 
One  defect  in  the  complaint  relied  upon  is,  that  it  does  not 
show  what  persons  composed  the  firm  of  Barbed,  Brown  & 
Co.,  and  how  the  right  of  action  accrued  to  the  plaintiffs  as 
svrviving  partners.  We  understand  that  these  facts  are  al- 
leged. It  is  true  that  this  is  not  done  in  the  body  of  the 
complaint,  where  it  more  properly  belonged,  but  in  naming 
the  parties  plaintiffs.  Wo  cannot  commend  this  method  of 
stating  facts,  nor  have  we  any  disposition  to  encourage  it. 
Bat  it  is  sufficient  under  the  code,  though  awkward. 

The  regular  and  formal  method  of  practice  would  prob- 
ably have  required,  after  Meredith  retired  from  the  case  as 
a  plaintiff,  and  Thomas  Barbee  was  allowed  to  become  a 
plfdntiff,  that  the  complaint  should  have  been  amended  by 
striking  out  the  name  of  the  former  and  inserting  that  of 
the  latter.  This  formal  amendment  to  the  complaint  was 
not  made,  unless  the  petition  of  Barbee  to  be  admitted  as  a 
plaintiff  be  regarded  as  such  amendment.  It,  was  signed 
by  Barbee's  attorneys  and  by  the  attorneys  of  the  other 
plaintiffe,  and  after  the  court  ordered  that  he  be  admitted 
as  a  plaintiff,  he  was  treated  as  such  in  all  the  proceedings, 
including  the  final  judgment,  without  objection.  Nor,  in- 
deed, is  any  question  as  to  his  being  actually  a  party  plaint- 
iff raised  upon  the  record  before  us,  except  upon  the  theory 
that  the  order  of  the  court  permitting  him  to  become  suck 
was  void.  We  do  not  deem  it  void,  or  even  erroneous,  as 
has  been  already  seen.  Taking  it  that  he  was  a  plaintiff^ 
then,  as  the  parties  regarded  him,  the   complaint  as  it 
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stood  showed  no  right  of  action  in  him.  It  is  alleged,  that 
the  late  firm  of  Barbee,  Brown  &  Co,,  had  been  composed 
of  three  persons,  of  whom  Thomaa  Barbee  was  not  one.  If 
the  petition  upon  which  Thomas  Barbee  was  granted  per- 
mission to  appear  as  a  plaintiff  be  regarded  as  itself  an 
amendment  of  the  complaint,  it  introduces  the  fact  that 
Thomas  Barbee  was  also  a  member  of  that  firm.  Can  it  be 
regarded  here  as  such  amendment?  The  majority  of  the 
court  are  clearly  of  opinion  that  it  may  be  so  regarded  in 
this  court,  under  the  circilmstances.  With  some  hesitancy, 
I  concur.  This  method,  however,  of  amending  a  complaint 
is  not  commended,  and  if  it  appeared  by  the  record  that 
the  defendants  had  in  any  manner  sought  below  to  take  ad- 
vantage of  such  inforaiality  specifically,  possibly  the  ques- 
tion would  be  a  more  serious  one  for  the  appellees. 

The  remaining  question  in  the  case,  and  the  only  one  in 
the  whole  record  affecting  its  vital  merits,  arises  upon  a 
written  instrument.  Barbee,  Brown  &  Co.  held  a  judgment 
against  Frederic  Geiger  and  James  Fallis  for  $6,115.63. 
Geiger  paid  one-half  thereof,  and  thereupon  the  instrument 
was  executed  to  him,  and  contains  the  following  covenants 
by  the  judgment  plaintiffs,  viz :  "  that  they  (Barbee,  Brown 
&  Co.)  will  henceforth  pursue  the  legal  and  equitable  rem- 
edy on  said  judgment  against  said  James  Fallis  alone,  and 
not  against  said  Frederic  Geiger,  looking  to  said  Fallis 
alone  for  the  full  and  final  payment  and  satisfaction  of  said 
judgment,  without,  however,  intending  to  prejudice  or  in- 
terfere with  the  rights  and  liabilities  of  said  Fallis  and  Gei- 
ger to  each  other  on  account  of  said  judgment."  The  in- 
quiry is,  whether  this  operated  as  a  release  of  Fallis  from 
liability  upon  the  judgment. 

The  general  proposition  is  familiar,  that  the  release  of  one 
of  several  joint  debtors  is  a  release  of  all  the  others;  and 
the  appellant  contends  that  that  proposition  is  applicable  iu 
this  case. 

This  is  not  technically  a  release.  By  its  terms  it  is  mere- 
ly a  covenant  not  to  pursue  Geiger,  and  it  is  made  clear  by 


MAY  TERM,  1869.  277 


The  Jeffersonyille,  Madison,  and  Indianapolis  B.  R.  Co.  v.  Avery. 

its  words,  that  it  was  not  intended  to  release  Fallis.  It  is 
only  by  implication  and  to  avoid  circuity  of  action  that  it 
would  be  construed  to  release  Qeiger.  The  cases  seem  to 
be  uniform  that  such  an  instrunaent  could  not  operate  to  re- 
lease FalUs.  The  sole  object  which  courts  can  have  in  the 
construction  of  instruments  would  be  outraged  by  declar- 
ing this  to  be  a  release  of  both  debtors.  The  law  should 
not  be  subject  to  such  a  reproach.  The  cases  upon  the  sub- 
ject have  been  collected  by  Judge  Stoker  in  a  valuable  opin- 
ion in  the  Am.  Law  Register  for  May,  1869,  vol.  8,  p.  270, 
Sailey  v.  Berry.  See,  also,  1  Par.  Con.  (5th  ed.)  28-9,  and 
aotes;  Chit.  Con,  (10th  Am.  ed.)  862-8. 

Judgment  affirmed,  with  costs. 

J.  BuehanaUy  for  appellants. 

M.  M.  Milfordy  for  appellees. 


The   Jeffersottvillb,  Madison,  and  Indianapolis  Eailroad 

Co.  V.  Avery. 

CThange  op  Venue. — Rule  of  CowU — A  rale  of  the  circuit  court  requiring  an 
application  for  a  change  of  venue  on  account  of  local  prejudice  to  be  made 
at  least  one  day  before  the  day  for  which  the  cause  is  docketed  for  trial,  is 
reasonable  and  within  the  express  power  of  such  court  to  adopt. 

Same. — Where  it  is  clearly  made  to  appear  that  some  act  performed  within 
the  excluded  time  has  excited  such  prejudice,  or  that  such  feeling  already 
existing  was  undiscovered  by  reasonable  effort,  the  case  presents  such  special 
circumstances  as  to  exclude  the  application  of  such  rule  intended  for  gen- 
eral convenience. 

Hatlroad. — Ifijury  to  Animals. — Fences. — Where  an  animal  was  killed  by  the 
cars  of  a  railroad  company  at  a  point  where  the  road  was  securely  fenced 
to  within  ten  feet,  on  one  side  of  the  track,  and  within  twenty  steps,  on  the 
other,  of  a  public  crossing,  "but  the  fences  did  not  extend  to  the  cattle- 
guard  at  the  public  crossing;  if  thej  did  it  would  stop  the  cattle  from  going 
4in  the  track^'' 
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EM,  that  the  company  was  not  rellered  from  lialulity  by  the  £Eu:t  that  the 
road  was  securely  fenced  at  the  point  where  the  animal  was  killed. 

APPEAL  from  the  Clark  Circuit  Court. 

Ray,  J. — Suit  commenced  before  a  justice  of  the  peace 
for  au  animal  killed  by  the  cars  of  appellant  at  a  point  on  the 
road  which  was  not  securely  fenced.  Appeal  to  the  circuit 
court.  Affidavit  and  motion  for  a  change  of  venue  on  ac- 
count of  local  prejudice,  made  on  the  day  the  cause  was 
docketed  for  trial.  Motion  overruled,  on  the  ground  that 
the  application  was  not  made  in  time  under  the  45th  rule 
of  the  Clark  Circuit  Court,  which  required  such  applications 
to  be  made  '^at  least  one  day  before  the  day  for  which  the 
cause  is  docketed." 

We  held  in  Redman  v.  The  State,  28  Ind.  205,  a  rule  that 
such  applications  should  not  be  made  after  the  day  the 
cause  is  docketed  for  trial,  was  a  reasonable  one,  and  with- 
in the  power  of  the  court  to  enforce.  In  this  case  the  time 
is  limited  to  one  day  less,  but  the  appellant  has  not  availed 
himself  of  even  this  limitation;  for  his  application  is  made 
upon  the  very  day  the  case  is  set  for  trial  on  the  docket- 
In  view  of  the  fact  that  prejudice  so  general  in  a  county  as 
to  prevent  a  party  from  securing  a  fair  trial  must  result 
either  from  some  special  act,  real  or  fancied,  exciting  the 
prejudice  of  the  public,  or  from  some  long  continued  course 
of  conduct  which  has  created  and  developed  such  feeling  in 
the  community,  and  that  a  prejudice  so  general  cannot  be 
concealed  in  ordinary  cases,  and  the  known  abuse  to  which 
the  statute  is  liable,  the  inconvenience  to  the  court,  the 
suitors,  and  the  attending  witnesses,  caused  by  the  uncer- 
tainty which  must  otherwise  exist  in  regard  to  the  proceed- 
ings of  each  day,  we  are  inclined  to  hold  a  rule  which  in  its 
general  application  can  deprive  the  parties  of  no  right,  as  a 
reasonable  regulation,  ^'expediting  the  proceedings  and  de- 
cisions of  causes," — "diminishing  costs  and  remedying  im- 
perfections that  may  be  found  to  exist  in  the  practice" — ^rea- 
sonable and  within  the  express  power  of  the  court  to  adopt. 
2  G.  &  H.  8. 
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There  may  be  cases  where  the  enforcement  of  such  a 
rale  would  be  in  conflict  with  the  statute.  When  such  a 
case  is  presented,  effect  must  of  course  be  given  to  the  lan- 
guage of  the  law.  Where  it  is  clearly  made  to  appear  that 
Bome  act  performed  within  the  excluded  time  has  excited 
such  prejudice,  or  that  such  feeling  already  existing  was  un- 
discovered by  reasonable  effort,  the  case  will  present  such 
special  circumstances  as  to  exclude  the  application  of  a  rule 
intended  for  general  convenience.  The  statute  authorizes 
a  change  of  venue.  It  also  requires  the  circuit  court  "to 
adopt  rules  for  conducting  the  business  therein,  not  repug- 
nant to  the  laws  of  this  State,  and  in  everything  relating  to 
simplifying  and  expediting. the  proceedings  and  decisions 
of  causes,  diminishing  costs,  and  remedying  imperfections 
which  may  be  found  to  exist  in  practice.'' 

When  a  circuit  judge,  acting  under  this  requirement  of 
the  statute,  has  adopted  general  rules,  it  would  be  improper 
for  us  at  the  instance  of  a  suitor  in  a  special  case  to  declare 
such  ruJes  "repugnant  to  the  laws  of  this  State''  when  such 
suitor  has  suffered  no  injury  from  their  application  in  his  case. 

A  prejudice  existing  against  a  railroad  company,  prevent- 
ing a  fair  trial  of  the  questions  whether  the  road  was  or 
was  not  fenced  at  a  particular  point,  and  whether  a  horse 
was  of  a  certain  value,  and  where  and  by  whom  he  was 
kiUed,  might  ordinarily  be  discovered  before  the  day  set 
for  the  trial.  If  there  were  special  reasons  why  it  could  not 
be  known  in  this  case,  the  affidavit  does  not  declare  them. 

We  are  indeed  assured  that  the  appellant  suffered  no  in- 
jury in  the  present  case  from  the  enforcement  of  the  rule, 
as  the  issues  were  submitted  to  the  court  for  trial  without 
the  intervention  of  a  jury  from  the  prejudiced  locality. 

Wo  regret  that  corporations  are  compelled  so  often  to 
appeal  to  us  for  relief  from  findings  which  rest,  not  upon 
the  evidence,  but  upon  the  prejudice  of  the  jury.  These 
real  grievances  repder  almost  inexcusable  the  appeal  where 
no  actual  wrong  has  resulted.  This  remark  applies  with 
equal  force  to  the  point  presented  upon  the  evidence. 


280  SUPREME  COURT  OF  INDIANA. 

Smith  9.  Thomas. 

The  proof  was,  that  the  animal  was  killed  at  a  point 
where  the  road  was  securely  fenced  to  within  ten  feet  on 
one  side  of  the  track,  and  within  twenty  steps  on  the  other 
side  of  the  road,  of  a  public  crossing,  "but  the  fences  did 
not  extend  to  the  cattle-gaard  at  the  public  crossing;  if 
they  did  it  would  stop  the  cattle  from  going  on  the  track." 
The  road  was  thus  "securely  fenced"  from  one  public  cross- 
ing to  another.  We  are  asked  by  the  appellant  to  reverse 
this  case,  because  the  road  was  securely  fenced  at  the  point 
where  the  animal  was  killed; — open  at  the  end  to  permit 
cattle  to  enter,  securely  fenced  to  prevent  their  escape  when 
the  train  was  upon  them.  It  seems  unreasonable  that  coun- 
sel should  expect  a  court  to  consider  such  a  road  so  secure- 
ly fenced  as  to  relieve  the  corporation  from  liability. 

Judgment  affirmed,  with  costs. 

G.  V.  Howk  and  JR.  M.  Wdr,  for  appellant. 

J.  G.  Howard  and  J.  F.  Bead^  for  appellee. 


Smith  v.  Thomas. 

Interest. — RaU  qf  upon  Judgments, — The  act  of  1867,  increasing  the  maxi- 
mum rate  of  interest  to  ten  per  cent,  when  that  rate  is  provided  for  by  con- 
tract in  writing,  does  not  affect  the  third  section  of  the  act  of  18C1,  enact- 
ing, that  '^  interest  on  a  judgment,  or  decree  for  money,  shall  be  from  the  date 
of  signing  until  the  same  be  satisfied,  at  the  rate  per  cent,  agreed  upon  by 
the  parties  in  the  original  contract,  not  exceeding  iiz  per  cent..,  and  if  there 
was  no  contract  by  the  parties  as  to  interest,  then  at  the  rate  of  six  dollars 
a  year  on  one  hundred  dollars." 

Same. — Suit  on  a  promissory  note,  dated  April  8th,  1868,  and  providing  for 
the  payment  of  interest  at  the  rate  of  ten  per  cent.  The  court  refused  to 
require,  as  prayed  by  the  complaint,  that  the  judgment  should  draw  interest 
at  the  rate  of  ten  per  cent. 

Heldy  that  this  was  not  error.  * 

APPEAL  from  the  Cass  Common  Pleas. 
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Elliott,  C.  J.— Suit  by  Smith  against  Thomas  on  a  prom- 
issory note,  as  follows : — 

"LoGANSPORT,  April  8th,  1868. 

"One  day  after  date  I  promise  to  pay  to  the  order  of  John 
F.  Smith,  ninety  dollars,  with  interest  at  ten  per  cent.,  value 
received.  John  N.  Thomas." 

The  complaint  prayed,  that  the  judgment  be  so  framed  as 
to  4raw  interest  at  the  rate  of  ten  per  cent,  until  paid. 

Judgment  was  rendered  for  the  plaintiff  for  the  amount 
of  the  note  and  accrued  interest;  but  the  court  refused  to 
require  the  judgment  to  draw  interest  at  the  rate  of  ten  per 
cent.    This  refusal  presents  the  only  question  in  the  case. 

The  third  section  of  the  act  of  March  7th,  1861,  regulat- 
ing interest  on  money,  &c.,  (Acts  1861,  p.  138)  provides  as 
follows : — 

"Interest  on  a  judgment,  or  decree  for  money,  shall  be 
from  the  date  of  signing,  until  the  same  be  satisfied,  at  the 
rate  per  cent,  agreed  upon  by  the  parties  in  the  original 
contract,  not  exceeding  six  per  centy  and  if  there  was  no  con- 
tract by  the  parties  as  to  interest,  then  at  the  rate  of  six 
dollars  a  year  on  one  hundred  dollars." 

This  is  the  only  statutory  provision  now  in  force  relating 
to  interest  on  judgments  generally. 

Other  provisions  of  the  same  act  fixed  the  legal  rate  of 
interest  at  not  exceeding  six  per  cent.  But  the  1st  section 
of  the  act  of  March  9th,  1867,  (Acts  1867,  p.  151)  pro- 
vides, "that  interest  upon  the  loan  or  forbearance  of  money, 
goods,  or  things  in  action,  shall  be  at  the  rate  of  six  dollars  a 
year  upon  one  hundred  dollars,  and  no  greater  rate  of  inter- 
est shall  be  taken,  directly  or  indirectly,  unless  the  agreement 
to  pay  a  higher  rate  of  interest  be  made  in  writing,  and 
signed  by  the  party  to  be  charged;  but  such  rate  of  interest 
shall  in  no  case  exceed  the  rate  of  ten  dollars  a  year  on  one 
hundred  dollars,"  &c. 

It  is  claimed  by  the  appellant,  that  it  was' the  intention  of 
the  legislature,  by  the  act  of  1861,  to  allow  on  a  judgment, 
rendered  on  a  contract  in  which  the  rate  of  interest  is  spec- 
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ified,  the  same  rate  of  interest  provided  for  by  the  contract, 
provided  it  does  not  exceed  the  highest  rate  allowed  by  the 
laws  of  the  State  in  such  cases,  and  that  it  was  limited  to 
not  exceeding  six  per  cent,  only  because  that  was  the  high- 
est rate  then  allowed,  in  such  cases;  by  the  statute. 

It  is  therefore  insisted,  that  the  act  of  1867,  as  it  increases 
the  maximum  rate  to  ten  per  cent,  when  provided  for  by 
contract  in  writing,  as  in  this  case,  enlarges  or  extends 
the  limitation  of  six  per  cent,  in  the  third  section  of  the  act 
of  1861  to  ten  per  cent.  We  cannot  sustain  this  construc- 
tion. 

It  is  true,  that  by  the  first  and  second  sections  of  the  act 
of  1861,  six  per  cent,  is  the  maximum  rate  of  interest  on 
such  contracts,  and  they  also  fix  that  as  the  legal  rate  when 
a  less  one  is  not  specified  in  the  contract.  But  the  third 
section  relates  exclusively  to  interest  on  judgments  and  de- 
crees for  money,  whether  rendered  on  contracts  or  for  torts, 
and  fixes  it  at  the  rate  of  six  per  cent,  unless  the  contract  on 
which  the  judgment  or  decree  is  rendered  provides  for  a 
less  rate;  but  in  no  case  can  it  exceed  six  per  cent.  Judg- 
ments on  contracts  for  the  loan  of  certain  trust  funds  form 
an  exception  to  this  rule.     See  Acts  of  1861,  p.  84. 

The  act  of  1867  relates  exclusively  to  the  rate  of  inter- 
est on  contracts,  and  has  no  reference  to  interest  on  judg- 
ments or  decrees,  and  does  not  therefore  aflTect  the  third 
section  of  the  act  of  1861. 

The  contract  is  merged  in  the  judgment  rendered  upon 
it;  it  no  longer  exist?  as  a  subsisting  cause  of  action,  and  the 
judgment  can  only  draw  such  rate  of  interest  as  may  be 
expressly  provided  by  statute. 

Judgment  affirmed,  with  costs* 

D.  P.  Baldwin^  for  appellant, 

S.  T.  McConnell  and  M.  Winfieldy  for  appellee. 


MAY  TERM,  1869. 


283 


Paine  and  Others  v.  The  Lake  Erie  and  Lonisrille  B.  R.  Company. 


Paine  and  Others  v.  The  Lake  Erie  and  Louisville  Rail- 
road Company. 

Jurisdiction. — Title  to  Real  Estate. — Where  the  main  object  of  a  complaint 
in  the  court  of  common  pleas  is  to  hare  satisfaction  entered  of  a  mortgage 
of  real  estate,  there  is  no  error  in  overruling  a  motion  made  by  the  defend- 
ant before  answer  to  transfer  the  cause  to  the  circuit  court  on  the  ground 
that  the  title  to  real  estate  is  in  issue. 

Railroad. — ComoUdaied  Companies, — A  railroad  company  formed  by  the  con- 
solidation of  two  companies  succeeds  to  all  the  rights  of  each  of  the  cor- 
porations of  which  it  is  composed,  and  may  compromise  and  settle  a  claim 
against  one  of  them,  and  sustain  an  action  to  enforce  the  settlement. 

Sauk. — Directors, — Fraud. — Persons  who  are  directors  of  a  railroad  company 
cannot  acquire  such  an  interest  in  the  profits  of  a  contract  for  the  construc- 
tion of  the  road  as  to  give  them  a  standing  in  a  court  of  equity  to  interpose 
an  objection  to  the  consummation  of  a  compromise  between  the  railroad 
company  and  its  contractor. 

Same. — Stockholders. — An  arrangement  made  by  persons  who  are  directors  of  a 
railroad  company  with  a  contractor,  by  which  such  persons  are  to  share  in 
the  profits  of  the  contract  for  the  construction  of  the  road,  can  only  be  con- 
firmed by  the  stockholders,  and  not  by  the  directors  of  whom  the  guilty 
persons  form  a  part. 

Plkading. — Antwer. — Costs, — In  a  suit  to  enforce  the  entering  of  satisfaction 
of  a  mortgage,  a  party  defendant  against  whom  no  relief  is  sought,  but  who 
is  made  a  defendant  merely  to  answer  as  to  his  pretended  interest  in  the 
subject-matter  of  the  suit,  must  file  an  affirmative  answer  if  relief  is  sought 
by  him.  The  general  denial  by  such  a  party  puts  the  plaintiff  to  such  proof 
as  will  place  such  defendant  in  the  wrong.  He  may  save  himself  from  costs 
by  disclaiming  any  interest. 

Dbpositioks.— ^HRprcMion  of.— li  is  a  sufficient  reason  for  suppressing  por- 
tions of  a  deposition,  that  such  portions  only  tend  to  ptove  matters  set  up 
in  a  special  answer  and  cross  complaint  to  which  a  demurrer  has  properly 

been  sustained. 

Evidence.— 5te<Mte -Booifc  of  Another  State,— K  book  purporting  to  be  Swan 
and  Critchfield's  edition  of  the  statutes  of  Ohio  was  offered  and,  over  objec- 
tion, admitted  in  evidence.  By  the  title-page  it  appeared  that  it  was  "pub- 
lished by  the  State  of  Ohio,  and  distributed  to  its  officers,  under  the  act  of 
the  General  Assembly." 

Held,  that  there  was  no  error. 

QijL^.^Statutc—Cvrporatiim.'— Pleading,— y^h^ie  a  statute  of  another  state 
constitutes  a  part  of  the  organization  of  a  corporation  suing  in  this  State,  it 
is  not  necessary  to  its  introduction  in  evidence  by  the  plaintiff  that  it  should 
have  been  pleaded. 
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Verdict. — Inttrrogaioriea. — The  court,  of  its  own  motion,  required  the  jury, 
unconditionallj,  to  answer  certain  interrogatories,  which  they  answered 
without  returning  a  general  yerdict. 

Heldj  that  the  answers  could  stand  as  a  special  verdict. 

APPEAL  from  the  Fayette  Common  Pleas. 

The  appellee  on  the  10th  day  of  May,  1867,  filed  her 
complaint  in  the  Wayne  Common  Pleas,  against  the  appel- 
lants, and  George  P.  Eddy,  Thomas  Wadsworth,  George  T. 
M.  Davis,  George  A.  Robbins,  John  C.  Fisher,  execntor  of 
James  Oswald,  Alfred  B.  Williams,  and  the  Lake  Erie  k 
Pacific  Railroad  Company. 

The  complaint  averred,  that  the  appellee  was  a  corpora- 
tion, organized  under  the  laws  of  the  States  of  Ohio  and 
Indiana,  with  authority  to  construct  and  operate  a  railroad 
from  Fremont,  in  Sandusky  county,  Ohio,  to  Rushville,  in 
Rush  county,  Indiana.  That  the  same  was  in  process  of 
construction,  and  that  a  portion  of  the  line  was  located 
through  the  counties  of  Randolph,  Wayne,  Fayette  and 
Rush,  in  the  State  of  Indiana. 

That  the  appellee  was  created  by  the  consolidation  of  two 
existing  corporations,  to  wit.  The  Fremont,  Lima  &  Union 
Railroad  Company,  an  Ohio  corporation,  authorized  to  con- 
struct and  operate  a  railroad  from  Fremont  to  Union,  a 
point  on  the  line  between  said  states,  and  The  Lake  Erie  & 
Pacific  Railroad  Company,  an  Indiana  corporation,  author- 
ized to  construct  and  operate  a  railroad  from  Union  to 
Rushville.  That  the  consolidation  was  perfected,  and  a 
board  of  trustees  elected  for  the  new  company  in  March, 
1865.  That  the  appellee  by  virtue  of  the  consolidation  ac- 
quired the  franchises,  rights,  and  property  of  the  constituent 
companies,  and  became  liable  for  their  indebtedness. 

That  prior  to  the  consolidation.  The  Lake  Erie  &  Pacific 
Railroad  Company  had  executed  a  mortgage  in  the  form 
of  a  deed  of  trust  to  said  George  T.  M.  Davis  and  George  A. 
Robbins,  of  the  line  of  its  contemplated  road,  with  ita 
rights,  franchises,  etc.,  a  copy  of  which  is  exhibited,  condi- 
tioned for  the  payment  of  eight  hundred  and  ninety  bonds. 
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for  one  thousand  dollars  each,  and  delivered  said  bonds  and 
mortgage  to  said  trustees,  to  be  held  by  them  for  the  com- 
pany, and  not  to  be  negotiated  or  disposed  of,  except  by 
her  direction. 

That  The  Lake  Erie  &  Pacific  Kailroad  Company,  prior 
to  the  consolidation,  entered  into  a  written  contract  with 
James  Oswald,  now  deceased,  for  the  construction  of  her 
road.  That,  as  part  of  the  consideration  of  the  contract, 
said  company  stipulated  that,  upon  certain  conditions,  said 
bonds  should  be  delivered  to  said  Oswald.  That  Oswald, 
prior  to  the  consolidation,  commenced  the  construction  of 
said  road,  under  the  contract,  and  progressed  therewith  to 
a  considerable  extent,  then  ceased  to  work,  leaving  the  road 
unfinished,  and  the  rights  of  the  parties  unsettled,  until  ad- 
justed in  the  manner  hereinafter  stated.  That  said  contract 
was  procured  to  be  made  by  the  fraud  and  collusion  of  the 
appellants  and  said  Eddy  and  Oswald.  That  the  appellants 
and  said  Eddy  were  directors  of  the  company  when  the 
contract  was  made,  and  it  was  entered  into  through  their 
agency.  That  there  was  a  secret  and  fraudulent  agreement 
between  said  Oswald  and  said  directors,  that  they  should 
participate  in  the  profits  of  the  ^contract.  That  the  work 
done  under  the  contract  was  done  through  the  agency  of 
sub-contractors,  and  was  paid  for  with  the  means  of  the 
company. 

That  after  the  abandonment  of  said  work,  and  prior  to 
said  consolidation,  a  secret  meeting  of  the  board  of  direct- 
ors of  The  Lake  Erie  &  Pacific  Railroad  Company  was 
called  and  convened  at  Suspension  Bridge,  in  the  State  of 
New  York,  without  adequate  notice  to  the  directors  not 
acting  in  collusion  with  said  Oswald,  the  place  of  meeting 
having  been  fixed  at  a  place  remote  from  the  office  of  the 
company,  for  fraudulent  purposes.  That  said  meeting  was 
held  on  the  14th  day  of  November,  1864,  and  the  only  di- 
rectors of  the  company  present  were  the  appellants  and 
said  Eddy;  and  that  said  Oswald  was  present.  That  said 
Oswald  submitted  to  the  board  of  directors,  thus  organized, 
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a  written  proposition  to  cancel  his  said  contract,  in  consid- 
eration of  the  delivery  to  him  of  seventy  of  said  mortgage 
bonds,  said  bonds  to  be  afterwards  exchanged  for  a  like 
amount  of  the  mortgage  bonds  of  the  consolidated  com- 
pany, negotiations  for  such  consolidation  being  then  pend- 
ing, and  the  surrender  and  cancellation  of  the  remainder  of 
the  said  eight  hundred  and  ninety  bonds;  and  that  upoa 
the  delivery  to  said  Oswald  of  the  bonds  of  the  consolidated 
company,  secured  by  a  mortgage  of  the  consolidated  road, 
the  seventy  bonds  of  The  Lake  Erie  &  Pacific  Railroad 
Company  were  to  be  surrendered,  and  the  mortgage  to  se- 
cure them  executed  by  said  company  was  to  be  canceled 
and  satisfied.  That  the  proposition  by  said  Oswald  was  ac- 
cepted by  said  directors,  the  object  being  to  secure  to  said 
Oswald  and  said  directors  seventy  of  said  bonds  of  the  con- 
solidated company,  and,  in  the  meantime,  to  secure  said  sev- 
enty bonds  of  The  Lake  Erie  &  Pacific  Bailroad  Com- 
pany to  be  retained  by  said  trustees,  so  that  it  would  be 
impossible  for  the  consolidated  company  to  mortgage  its 
road  free  from  incumbrances  without  providing  for  them. 

That  the  action  of  said  board  of  directors,  as  to  said 
compromise,  was  entered  of  record  upon  the  records  of  said 
company,  and  the  other  directors  of  the  company,  becoming 
advised  of  it,  controverted  its  validity,  and  the  matter  re- 
mained unsettled  at  the  time  of  said  Oswald's  death,  which 

occurred  on  the day  of ,  18 — ,  at  Stanford, 

Canada  West,  where  he  was  domiciled,  where  his  will  was 
proved,  and  letters  testamentary  thereof  were  granted  to 
the  defendant  John  C.  Fisher. 

That  said  John  C.  Fisher,  as  executor  of  said  Oswald,  fop 
a  valuable  consideration,  paid  to  him  by  the  defendant  Al- 
fred B.  Williams,  by  a  written  instrument  sold  and  assigned 
to  him  said  contract  and  all  the  rights  of  said  estate  there- 
in, with  power  to  said  assignee  to  compromise  and  settle  all 
unsettled  matters  growing  out  of  said  contract,  and  to  satisfy 
and  cancel  the  same.  That  the  assignment  was  dated  the  11th 
day  of  July,  1866 ;  but  the  terms  thereof  had  been  under  ne- 
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gotiatioD,  and  it  was  understood  between  said  parties  that  the 
consolidation  had  been  perfected,  and  that  the  appellee  was 
liable  to  pay  any  claim  against  said  Lake  Eiie  &  Pacific 
Bailroad  Company,  in  favor  of  said  estate,  growing  out  of 
said  contract. 

That,  pending  the  negotiations  between  said  Williams 
and  said  Fisher,  said  Williams  was  negotiating  with  the  ap- 
pellee the  terms  of  settlement  with  her,  in  the  event  he  be- 
came assignee  of  the  rights  of  said  Oswald's  estate.  That, 
on  the  14th  day  of  June,  1866,  said  Williams  and  the  ap- 
pellee agreed  in  writing  that  in  the  event  of  the  former  be- 
coming assignee  of  said  Fisher,  as  aforesaid,  he  would  settle 
with  the  appellee  all  claims  in  favor  of  said  Oswald,  or  his 
estate,  growing  out  of  said  contract,  against  the  appellee  or 
The  Lake  Erie  &  Pacific  Bailroad  Company,  and  discharge 
the  appellee  therefrom,  and  cancel  said  contract.  In  con; 
sideration  of  which  the  appellee  agreed  to  deliver  to  said 
Williams  twenty-three  thousand  dollars,  at  their  par  value, 
of  first  mortgage  bonds  of  the  appellee,  drawing  seven  per 
cent,  interest,  payable  semi-annually,  secured  by  a  first 
mortgage  upon  the  portion  of  the  appellee's  route  between 
Union  and  Cambridge  City,  in  the  State  of  Indiana,  to  be 
delivered  as  soon  as  practicable  after  the  preparation  of  the 
mortgage  and  bonds  and  the  cancellation  of  the  first  men- 
tioned mortgage.  That  the  appellee  also  agreed,  when  said 
Williams  should  furnish  written  evidence  of  the  consumma- 
tion of  said  arrangement  between  said  Fisher  and  himself, 
to  pay  him  the  sum  of  one  thousand  seven  hundred  and 
fifty  dollars,  to  be  applied  as  in  said  agreement  is  specified, 
and  also  to  pay  a  judgment  of  about  thirteen  hundred  dol- 
lars, indebtedness  of  the  Lake  Erie  &  Pacific  Bailroad  Com- 
pany, on  which,  hpwever,  a  judgment  had  been  taken 
against  said  Oswald. 

That  said  Williams,  having  procured  from  said  Fisher, 
executor  of  said  Oswald,  the  assignment  and  authority 
aforesaid,  on  the  11th  day  of  February,  1867,  endorsed  up- 
on  a  duplicate  original  of  the  contract  between  said  Oswald 
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and  the  Lake  Erie  &  Pacific  Railroad  Company,  a  written 
cancellation  thereof,  and  released  said  company  from  all  lia- 
bility thereon,  and  directed  the  trustees,  said  Davis  and  Bob- 
bins, to  surrender  to  the  plaintifi'  said  mortgage  and  the 
bonds  secure.d  by  it. 

That  the  plaintift*  having  entered  into  the  agreement 
with  Williams,  and  being  advised  that  he  had  become  the  as- 
signee of  the  interest  of  said  Oswald,  as  aforesaid,  she,  with 
a  view  to  carrying  into  effect  the  contract  with  said  Wil- 
liams, and  with  a  view  to  completing  the  line  of  said  consoli- 
dated road,  executed  two  mortgages,  the  two  covering  the 
whole  of  the  road  covered  by  the  original  mortgage,  but 
being  upon  different  parts  thereof,  and  caused  the  same  to 
be  recorded,  and  executed  her  mortgage  bonds,  amount- 
ing, at  the  par  value  thereof,  to  the  sum  of  one  million 
dollars,  and  delivered  the  mortgages  and  the  principal  part 
of  said  bonds  to  the  defendant  Davis,  the  mortgagee  and 
trustee  named  in  said  mortages,  the  bonds  to  be  by  him  dis- 
posed of  upon  the  order  and  for  the  use  of  the  plaintiff,  as 
soon  as  the  original  mortgage  and  the  bonds  secured  there- 
by should  be  canceled. 

That,  to  facilitate  said  cancellation,  the  plaintiff  sent  an 
agent  to  New  York,  where  said  Davis  and  Bobbins  r^ide, 
with  the  original  contract  with  said  Oswald,  and  the  en- 
dorsement of  said  Williams  thereon,  and  with  money  to 
pay  said  trustees  for  their  services. 

That  said  agent  tendered  them  said  money,  but  they,  for 
reasons  hereinafter  stated,  declined  the  same,  and  declined 
to  surrender  the  bonds. 

That  said  agent  was  also  authorized  to  deliver  to  said 
Davis,  the  trustee  of  the  new  mortgage  on  that  portion  of 
the  plaintiff's  road  between  Union  and^Cambridge  City,  the 
bonds  secured  by  said  mortgage,  of  the  par  value  of  twen- 
ty-three thousand  dollars,  for  the  benefit  of  said  Williams. 

That  the  plaintiff  has  paid  said  Williams  the  sum  of  one 
thousand  seven  hundred  and  fifty  dollars,  and  has,  satisfiic- 
torily  to  said  Williams,  satisfied  sidd  judgment  of  one  thoa- 
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sand  three  hundred  dollars,  rendered  against  said  Oswald. 

That,  by  reason  of  the  premises,  the  plaintiff  is  entitled 
to  have  the  original  bonds,  amounting  to  the  sum  of  eight 
hundred  and  ninety  thousand  dollars,  and  the  interest  cou- 
pons originally  attached  thereto,  delivered  up,  to  be  canceled, 
and  the  mortgage  securing  the  same  released  and  satisfied 
by  said  trustees. 

That  the  plaintifi'  is  advised  that  said  Davis  and  Bobbins, 
said  Fisher,  and  said  Williams,  are  willing  to  have  said  bonds 
and  coupons  canceled,  and  said  mortgage  released  and  de- 
clared satisfied ;  but  that  the  said  Paine,  Eddy,  Fay,  and 
Webb,  being  advised  of  the  aforesaid  facts  and  the  rights 
of  the  plaintiff,  notified  said  Davis  and  Bobbins  that  they 
were  interested  in  seventy  of  the  said  original  bonds  of 
The  Lake  Erie  &  Pacific  Bailroad  Company,  under  and 
through  said  Oswald  and  the  pretended  compromise  made 
at  Suspension  Bridge  aforesaid,  and  that  if  they  surrendered 
said  bonds  and  satisfied  said  mortgage,  they  would  hold 
them  liable  for  a  breach  of  trust. 

That  the  defendant  James  Wadsworth,  of  the  city  of 
"New  York,  also  claims  an  interest  in  said  seventy  bonds. 

That  said  Davis  and  Bobbins  decline  to  surrender  said 
bonds  and  satisfy  said  mortgage,  in  consequence  of  said 
claims. 

That  said  Paine,  Eddy,  Fay,  and  Webb,  have  no  interest 
in  said  bonds,  except  as  before  stated,  and,  for  the  reasons 
stated,  their  claims  are  without  foundation.  That  if  the 
same  are  not  void,  as  between  themselves  and  the  estate  of 
said  Oswald,  their  claim  is  exclusively  against  said  estate, 
and  they  have  no  claim  against  said  bonds,  or  against  the 
plaintifi*. 

The  plaintiff,  in  conclusion,  prays  that  it  be  decreed  that 
said  bonds  be  surrendered  for  cancellation,  and  that  said 
mortgage  be  decreed  satisfied. 

The  exhibit  annexed  to  the  complaint  is  a  mortgage,  or 
deed  of  trust,  containing  the  usual  provisions  contained  by 
Vol.  XXXI.— 19 
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such  instruments,  dated  the  Slst  day  of  March,  1863,  exe- 
cuted by  The  Lake  Erie  &  Pacific  Raih'oad  Company  to 
George  A.  Robbins  and  George  T.  M.  Davis,  of  'Ncvr  York, 
as  trustees  for  the  bondholders.  It  mortgages  the  road, 
franchises,  etc.,  of  the*  company,  extending  from  Rushville 
to  Union,  etc.,  to  secure  the  payment  of  eight  hundred  and 
ninety  bonds,  of  one  thousand  dollars  each,  payable  in  New 
TorkjOn  the  1st  day  of  June,  1890,  with  interest  from  and 
after  the  first  day  of  June,  1863,  at  the  rate  of  seven  per 
cent,  per  annum,  payable  semi-annually,  on  the  Ist  day  of 
June  and  December  of  each  year. 

The  instrument  was  duly  executed  by  the  corporation, 
*the  trust  accepted  by  the  trustees,  and  the  instrument  duly 
recorded. 

On  the  17th  day  of  September,  1867,  the  defendants 
Paine,  Fay,  and  Webb,  moved  that  the  cause  be  transferred 
♦to  the  Wayne  Circuit  Court,  because  the  title  to  real  estate 
•was  in  issue;  but  the  court  overruled  the  motion,  and  they 
excepted. 

They  then  demurred  to  the  complaint  for  the  reasons, 
that  it  did  not  state  facts  sufi^cient  to  constitute  a  cause  of 
■action;  because  the  plaintiff  had  not  legal  capacity  to  sue; 
and  because  the  court  had  not  jurisdiction  of  ^^^  subject  of 
the  action. 

The  court  overruled  the  demurrer,  and  they  excepted. 

The  defendants  Nicholas  E.  Paine  and  John  D.  Fay  an- 
swer the  plaintiff^s  complaint  in  thi'ce  paragraphs. 

The  first  paragraph  of  the  answer  is  a  general  denial. 

The  second  is  a  cross  complaint  against  the  plaintiff  and 
their  co-defendants,  and  also  against  Sylvester  Medberry 
and  La  Q.  Rawson,  denying  all  the  charges  of  fraud,  bad 
faith,  and  improper  conduct,  charged  in  the  complaint,  and 
nverring,  that  all  they  did  as  directors  of  said  Lake  Erie  & 
Pacific  Railroad  Company,  and  as  individuals,  was  without 
fraud,  and  in  good  faith,  and  for  the  best  interests  of  said 
<jompany;  that  said  company  contracted,  December  25th, 
1861,  with  James,  Oswald,  deceased,  for  furnishing  materi- 
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als  and  constructing  said  road,  from  Bushvilie,  Bush  coun- 
ty, Ind.,  to  Union,  Randolph  county,  Ind.;  that  by  said  con- 
tract said  Oswald  was  to  be  paid  by  said  company  for  said 
work,  labor,  and  materials,  per  mile,  as  follows:  $16,000  in 
the  first  mortgage  bonds  of  said  company,  bearing  seven  per 
cent,  interest, payable  semi-annually,  in  New  York;  $8,000  in 
the  capital  stock  of  said  company;  and  $3,500  in  cash.  Said 
contract  cannot  be  exhibited  as  a  part  of  this  answer,  be- 
cause the  same  is  in  the  possession  of  the  plaintiff.  That  at 
the  time  of  the  execution  of  said  contract  said  company 
was  without  means,  and  wholly  without  credit,  and  depend- 
ent upon  future  acquisitions  for  means  to  prosecute  said 
work,  and  said  contract  was  made  by  the  directors  of  said 
company  in  good  faith,  and,  considering  the  means,  credit, 
and  circumstances  surrounding  said  company,  was  advanta- 
geous to  her.  That  at  the  time  of  making  said  contract^ 
and  for  a  considerable  time  thereafter,  these  defendants  and 
said  Webb  and  Eddy  had  no  interest  in  the  same,  direct  or 
indirect.  That  on  account  of  the  financial  troubles  conse- 
quent upon  the  late  war,  said  Oswald  proposed  to  abandon 
his  said  contract,  and  these  defendants  and  said  Webb  and 
Eddy,  desiring  the  construction  of  the  road,  and  believing 
such  abandonment  would  destroy  it,  accepted  a  proposition 
from  said  Oswald,  and  entered  into  a  written  agreement 
with  him,  February  21st,  1862,  (copy  filed  herewith,  marked 
Exhibit  No.  1)  by  which  they  were  to  aid  him  in  perform- 
ing his  contract,  and  share  equally  the  profits  or  losses  aris-i 
ing  therefrom.  That  said  Lake  E.  &  P.  R.  R.  Company 
was  designed  by  its  projectors  and  stockholders  to  be  a  link 
in  a  series  of  roads,  which,  together,  would  constitute  a  di- 
rect route  from  Fremont,  upon  Lake  Erie,  to  Louisville, 
Ky.,  and  that  the  Fremont,  Lima  &  Union  Railroad  Com- 
pany, a  road  existing  under  the  laws  of  Ohio,  the  proposed 
route  of  which  was  from  said  town  of  Union  to.  said  town 
of  Fremont,  was  being  constructed  as  the  north-east  link 
in  said  projected  route  from  Fremont  to  Louisville.  That 
said  Oswald  proceeded  with  the  execution  of  said  contract 
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until  about  December  1st,  1864,  and  was  then  entitled  bj' 
the  contract  to  $132,606  cash,  and  $803,08?  in  stock.  That 
eertificates  of  stock  wcf3  duly  and  legally  issued  to  him  ac- 
cording' to  the  provisions  of  the  by-laws  of  said  Company, 
as  were  also  certificates  for  a  eonsiderable  amount  of  stock 
to  which  said  Oswald  became  entitled  as  a  cash  subscriber, 
and  assignee  of  cash  subscribers,  amounting,  at  its  par  value,. 

to  the  sum  of  $ . 

That  about  this  time  the  stockholders  of  said  Lake  E.  & 
P.  R.  E.  Co.  and  of  the  F.  L*  &  V.  B..  R.  Co.  became  de- 
sirous of  consolidating  said  roads,  in  furtherance  of  said 
plan  to  secure  an  unbroken  line  from  Fremont  to  Louis* 
ville,  and  it  thereupon  became  necessary  to  cancel  said  Os- 
wald contract,  and  adjust  the  terms  of  such  caneellation. 
That  said  Oswald  submitted,  November  14th,  1864,  to  the 
board  of  directors  of  the  Lake  E.  t  P,  R.  R.  Co.,  at  a  meet- 
ing of  said  board  at  Suspension  Bridge,  N.  Y.,  a  written 
proposition,  stating  the  terms  upon  which  such  cancellation 
might  be  made.  Said  proposition  is  filed  herewith  marked 
Ex.  K o.  2.  That  at  the  same  time  and  place  the  President 
of  the  F.  L.  &  17.  R.  R.  Co.  was  present,  acting  for  said 
company,  and  by  its  authority,  and, with  the  directors  of 
the  Lake  E.  &  P.  R.  R.  Co.,  regarding  said  proposed  con- 
solidation as  a  matter  cei*tain  to  be  consummated,  for  and  on 
behalf  of  his  said  company,  acted  concurrently  with  the 
directors  of  said  Lake  E.  &  P.  R.  R.  Co.,  in  negotiating  for 
and  canceling  said  Oswald  contract;  and  in  behalf  of  the 
same,  and  in  behalf  of  his  own  company,  and  for  the  bene- 
fit of  said  anticipated  consolidated  company,  executed,  with 
Oswald,  a  written  contract,  dated  TSov.  14th,  1864,  filed 
herewith  as  Ex.  ISo.  3.  And  then  and  there  the  board  of 
directors  of  the  Lake  E.  &  P.  R.  R.  Co.  unanimously  adopt- 
ed a  resolution  accepting  Oswald's  proposition,  and  cancel- 
ing his  contract;  said  action  being  upon  the  condition  that 
said  floating  debt  was  paid  and  said  bonds  delivered  as  stip- 
ulated in  said  contract  between  said  Oswald  and  said  Bawsoa. 
A  copy  of  said  resolution  is  filed  herewith,  marked  Ex.  No.  4. 
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And  said  board  then  and  there  resolved,  that,  in  their  opinion, 
n  consolidation  of  said  Lake  E.  &  P.  R  R  Co.  with  the  P.  L.  & 
TT.  R.  E.  Co*  was  expedient,  and  that  such  consolidation  be 
made  upon  the  terms  agreed  upon  then  and  there  by  written 
■contract,  by  and  between  the  respective  boards  of  directors  of 
said  companies;  and  said  contract  was  signed  by  said  boards, 
subject  to  the  approval  of  the  stockholders  of  their  respect- 
ive companies.  That  then  and  there  said  board  of  direct- 
ors of  the  Lake  E.  A  P.  R.  IL  Co.  resolved  that  an  order 
be  delivered  to  said  Oswald  directed  to  the  defendants  Da- 
vis and  Robbins,  trustees,  mentioned  in  the  mortgage  an- 
nexed to  the  complaint,  directing  them,  as  soon  as  the  said 
consolidation  was  perfected,  and  first  mortgage  coupon 
bonds  upon  the  consolidated  road  of  $1,000  each  were 
issued,  to  deliver  to  said  Oswald  seventy  of  said  bonds, 
which  would  be  placed  in  their  hands  for  that  purpose,  and 
thereupon  to  cancel  all  the  bonds  in  their  hands,  eight  hun- 
dred and  ninety  in  number,  secured  by  the  mortgage  an- 
nexed to  the  complaint,  pass  the  same  over  to  the  consoli- 
dated company,  and  discharge  said  mortgage.  Said  order 
is  filed  herewith,marked  Ex.  No.  5.  That  all  said  orders, 
resolutions,  and  proceedings,  were  entered  at  large  upon  the 
order  book  of  the  Lake  E.  &  P.  R.  R.  Co.,  and  were  had  in 
good  faith,  without  fraud,  and  were  deemed  by  the  direct- 
ors of  said  company  for  its  best  interest;  and  were  not  se- 
cretly conducted,  but  with  the  full  knowledge  and  appro- 
bation of  La  Q.  Rawson,  then  president  of  the  F.  L.  &  U, 
E.  R.  Co.,  and  who  is  now,  and  has  been  continuously, 
since  the  consolidation,  the  president  of  the  plaintiff.  That 
on  Dec  6th,  1864,  at  a  meeting  of  the  board  of  directors  of 
the  Lake  E.  &  P.  R.  R.  Co.,  duly  and  legally  held  at  Cam- 
bridge City,  Wayne  Co.,  Ind,,  said  board,  by  resolution, 
adopted,  ratified  and  confirmed  the  action  of  the  board  at 
Suspension  Bridge,  aforesaid,  as  to  the  consolidation  and 
acceptance  of  Oswald's  proposition  and  the  cancellation  of 
his  contract.  A  copy  of  said  resolution,  as  to  Oswald's  con- 
tract, is  filed  herewith,  marked  Ex.  No.  6.    That  said  pro- 
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ceedmgs,  etc.,  so  adopted  and  ratified,  as  aforesaid,  consti- 
tuted the  basis  of  the  action  of  the  stockholders  in  con- 
summating said  consolidation.  That  all  said  proceedings, 
etc.,  were  without  fraud,  etc.,  and  were  considered  by  said 
board,  and  by  all  persons  concerned,  for  the  best  interests 
of  the  road.  That  said  Oswald  performed  all  the  agree- 
ments made  by  him  in  his  said  proposition  to  said  board,  and 
in  his  said  contract  with  said  Eawson.  That  all  said  pro- 
ceeding had  as  aforesaid  by  the  directors  of  the  Lake  E.  & 
P.  R.  R.  Co.  were  afterwards,  by  said  company  and  the 
plaintiff,  with  a  knowledge  of  all  the  facts  and  their  rights 
in  the  premises,  fully  ratified  and  confirmed,  and  the  consol- 
idation was  made  with  such  knowledge.  That  the  plaint- 
iflT,  after  said  consolidation,  with  a  knowledge  of  all  the 
facts,  and  her  rights  in  the  premises,  ratified  and  confirmed 
the  action  of  said  Eawson,  and  of  said  directors  of  the 
Lake  E.  &  P.  R.  R.  Co.  That  said  Rawson  is  now,  and  has 
boen  continuously  since  the  consolidation,  the  president 
and  general  agent  of  the  plaintiff.  That  said  Oswald,  by 
said  proceedings,  contracts,  and  cancellation  of  said  con- 
tract, became  and  was  entitled  to  seventy  of  the  first  mort- 
gage coupon  bonds  of  $1,000  each,  secured  by  the  mortgage 
annexed  to  the  complaint,  said  bonds  being  in  the  hands  of 
the  defendants  Geo.  T.  M.  Davis  and  Geo.  A.  Robbins,  as 
trustees  therein  mentioned.  That  said  bonds,  under  the 
agreement  made  between  said  Oswald  and  said  Paine,  Fay, 
Webb,  and  Eddy,  dated  the  21st  day  of  February,  1862,  are 
the  property  of  the  parties  to  said  agreement,  each  owning 
two-fifths  thereof,  said  bonds  being  the  profits  of  said  Os- 
ivald  in  said  contract,  subject  to  the  claims  of  said  Davis 
and  Robbins  to  compensation  as  trustees,  and  the  claim  of 
said  Wadsworth. 

That  said  "Williams  did  not  make  the  negotiations  and 
(Consummate  the  contract  and  assignment  with  said  Fisher,  or 
the  subsequent  contract,  assignment,  and  adjustment  with 
the  plaintifi',  as  in  the  complaint  stated.  That  what  he  did 
was  as  agent  of  The  Columbus  &  Indianapolis  Central  Rail- 
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road  Co.  and  the  Jefiersonville,  Madison  &  Indianapolis 
Railroad  Co.  That  the  bonds  alleged  to  be  the  property 
of  said  Williams,  to  be  secured  upon  the  portion  of  the 
road  between  Cambridge  City  and  Union,  are  not  the  prop- 
erty of  said  Williams,  but  are  really  the  property  of  said 
last  mentioned  railroad  companies.  That  it  is  the  determi- 
nation of  said  companies  that  the  plaintiff's  road  shall  not 
be  constructed  between  Cambridge  City  and  Union.  That 
said  bonds,  thus  passing  into  their  hands  without  consider- 
ation, are  to  be  used  as  a  part  of  t^g  machinery  to  prevent 
the  construction  of  said  road  between  Cambridge  City  and 
Union,  as  stated. 

That  said  Williams,  said  railroad  companies,  and  the 
plaintiff  had  notice  at  the  time  of  said  negotiations  with 
said  Fisher,  and  at  the  time  of  said  assignment  to  said  Wil- 
liams, of  the  rights  of  the  defendants  in  said  bonds. 

That  the  plaintiff  has  not  executed  any  first  mortgage 
bonds  upon  her  road,  nor  does  she  propose  to  do  so;  but,  on 
the  contrary,  has  executed  two  mortgages  upon  the  portion 
of  her  road  within  the  State  of  Indiana,  one  covering  the 
portion  between  Rushville  and  Cambridge  City,  the  other, 
the  portion  I  between  Cambridge  City  and  Union.  The  num- 
ber and  amount  of  bonds  secured  by  each  is  unknown  to 
the  defendants,  but  the  total  amount  is  eleven  hundred 
thousand  dollars,  payable  in  the  year  1900. 

That  these  defendants  are  the  owners  of  two-fifths  of 
said  seventy  bonds,  subject  to  the  claims  of  said  Davis  and 
Bobbins  and  said  Wadsworth  as  before  stated. 

That  the  stock  surrendered  by  said  Oswald  was  placed  in 
the  hands  of  Sylvester  Medberry  as  an  escrow,  to  be  held 
by  him,  as  shown  by  the  contract  between  said  Oswald  and 
said  Rawson,  and  never  was  returned  to  said  Oswald. 

The  defendants  pray  that  it  be  adjudged  that  they  are 
entitled  to  two-:IJfths  of  said  seventy  bonds,  and  that  said 
Davis  and  Robbins  surrender  the  same  to  them.  That  an 
account  be  taken  with  said  Davis  and  Robbins  and  said 
Wadsworth,  if  anything  be  due  them,  or  either  of  them. 
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and  they  offer  to  pay  into  court  such  sum  as  may  be  de- 
creed due  them.  That  said  plaintiff  and  such  of  the  de- 
fendants as  this  pleading  is  made  a  cross  complaint  against 
be  required  to  make  full  and  true  answer  thereto.  The  de- 
fendants pray  for  all  other  and  proper  relief,  &c. 

The  third  paragraph  of  the  answer  is  also  a  cross  com- 
plaint against  the  plaintiff'  and  the  defendants  hereinafter 
named. 

The  defendants  deny  the  charges  of  fraud  and  improper 
conduct  made  against  them  in  the  complaint. 

They  aver  that  the  contract  entered  into  by  the  Lake 
Erie  &  Pacific  Railroad  Co.  with  James  Oswald  was  made 
in  good  faith  on  the  part  of  the  directors  of  said  company, 
and  with  a  view  to  its  best  interests,  and  was,  considering 
the  circumstances  surrounding  the  company,  an-  anvanta- 
geous  one  for  her. 

Said  contract  was  made  on  the  23d  day  of  December, 
1861,  and  at  that  time  and  for  a  long  time  thereafter,  they 
had  no  interest  in  it, direct  or  indirect.  That  aftei*wards, 
on  the  21st  day  of  February,  1862,  in  consequence  of  the 
financial  troubles  of  the  country,  Oswald  was  disheartened 
and  proposed  to  abandon  his  contract;  and  these  defend- 
ants, and  others  hereinafter  to  be  mentioned,  desiring  the 
construction  of  the  road,  and  knowing  that  such  action  by 
said  Oswald  would  destroy  the  little  credit  the  road  had,  ac- 
cepted a  proposition  made  them  by  said  Oswald,  that  they 
should  aid  him  in  the  performance  of  said  contract  and  that 
the  profits  and  losses  upon  said  contract  should  be  divided 
and  borne  equally  by  the  parties  to  said  agreement.  The  par- 
ties to  said  agreement  were  said  Oswald,  these  defendants, 
and  the  defendants  Eddy  and  "Webb.  A  copy  of  said  agree- 
ment is  made  part  hereof,  marked  Exhibit  No.  1. 

That  said  Oswald  proceeded  with  his  work  under  the 
contract  until  it  was  estimated  under  the  contract  as  fol- 
lows: cash,  $132,606,  and  stock,  $803,088.  That  this  work 
and  materials  were  done  and  furnished  prior  to  the  1st  day 
of  December,  1864. 
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About  said  date  it  was  desired  by  the  stockholders  of  the 
Xiake  Erie  &  Pacific  Railroad  Co.  to  consolidate  said  road 
Tvith  the  Fremont,  Lima  &  Union  Railroad  Co.,  with 
^hich  road  it  was  subsequently  consolidated;  the  plaintiff 
being  the  consolidated  company.  That  in  anticipation  of 
said  consolidation,  said  Oswald  submitted  to  the  board  of  di- 
rectors of  the  Lake  Erie  &  Pacific  Railroad  Co.  a  proposi- 
tion, agreeing  that  upon  its  acceptance  his  contract  might 
be  canceled.  This  proposition  was  submitted  to  a  meeting 
of  said  board  at  Suspension  Bridge,  in  the  State  of  New 
"York,  on  the  14th  day  of  November,  1864.  A  copy  of  said 
proposition  is  filed  herewith,  marked  Exhibit  No.  2. 

That  in  addition  to  the  stock  issued  to  said  Oswald  un- 
der said  contract,  he  possessed  a  large  amount  of  stock,  to 
-^it  5 ,  issued  to  him  upon  cash  subscription. 

That  the  said  board  of  directors,  believing  it  for  the  best 
interest  of  said  corporation,  adopted  a  resolution  accepting 
the  proposition  of  said  Oswald,  and  canceled  said  contract. 
Said  board  also  then  and  there  adopted  a  resolution  declar- 
ing that  they  deemed  it  expedient  that  there  be  a  consolida- 
tion of  said  Lake  Erie  &  Pacific  Railroad  Co.  with  said 
rremont,  Lima  &  Union  Railroad  Co.,  and  that  the  consoli- 
dation be  made  upon  the  terms  then  and  there  agreed  upon 
by  the  board  of  directors  of  each  company,  subject  to  the 
approval  of  the  stockholders  of  said  companies.  The  di- 
rectors of  said  Lake  Erie  &  Pacific  Railroad  Co.  also  then 
and  there  adopted  a  resolution,  resolving  that  an  order  be 
delivered  to  said  Oswald,  directed  to  Messrs.  Davis  and  Rob- 
bins,  the  trustees  mentioned  in  the  mortgage  annexed  to 
the  complaint,  directing  them,  as  soon  as  said  consolidation 
was  perfected  and  first  mortgage  coupon  bonds  upon  the 
consolidated  road  of  $1,000  each  were  issued,  to  deliver  to 
said  Oswald  seventy  of  said  bonds,  which  would  be  placed 
in  their  hands  for  that  purpose,  and  thereupon  to  cancel  all 
the  bonds  (890)  in  their  hands  secured  by  said  mortgage 
annexed  to  the  complaint,  pass  the  same  over  to  the  consol- 
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idated  company,  and  discharge  said  mortgage.  A  copy  of 
said  order,  marked  Exhibit  No.  5,  is  filed  herewith. 

That  all  said  orders,  resolutions,  and  proceedings  were  en- 
tered at  large  upon  the  order  book  of  said  Lake  Erie  & 
Pacific  Railroad  Co.,  and  were  had  in  good  faith,  without 
fraud,  and  were  deemed  by  said  Directors  for  the  best  in- 
terests of  said  company ;  and  were  not  secretly  had,  but 
with  the  full  knowledge  and  approbation  of  La  Q.  Eawson, 
then  president  of  the  Fremont,  Lima  &  Union  Railroad  Co., 
and  who  is  now,  and  has  been  continuously  since  the  con- 
solidation, the  president  of  the  plaintiff. 

That  afterwards,  on  the  6th  day  of  December,  1864,  the 
board  of  directors  of  the  Lake  Erie  &  Pacific  Railroad  Co., 
at  a  meeting  duly  held  at  Cambridge  City,  "Wayne  county, 
Ind.,  by  resolutions  adopted  and  entered  upon  the  corporation 
order  book  of  said  board,  adopted,  ratified,  and  confirmed 
the  action  of  said  board  at  Suspension  Bridge  aforesaid,  to 
wit,  on  the  14th  day  of  November,  1864,  as  to  the  subjects 
of  consolidation  and  said  Oswald  contract.  That  said  pro- 
ceedings so  adopted  and  ratified  constituted  the  basis  upon 
which  said  roads  were  subsequently  consolidated. 

That  said  Oswald,  under  said  proceedings  and  the  cancel- 
lation of  said  contract,  was  entitled  to  seventy  of  the  first 
mortgage  coupon  bonds  for  §1,000  each,  secured  by  the 
mortgage  annexed  to  the  complaint,  said  bonds  being  in  the 
hands  of  said  Davis  and  Robbins,  as  trustees  therein  men- 
tioned. That  said  Oswald  performed  all  the  agreements 
made  by  him  in  his  proposition  heretofore  set  out  and  ac- 
cepted by  the  board  of  directors  of  said  Lake  Erie  &  Pacific 
Railroad  Co.  That  said  bonds,  under  the  agreement  dated 
February  1st,  1862,  are  the  property  of  the  persons  speci- 
fied in  said  agreement  as  therein  stated,  subject  to  the  claim 
of  said  Davis  and  Robbins  for  compensation  as  said  trustees 
and  the  claim  of  said  Wadsworth.  They  aver  that  said 
Williams  and  the  plaintiff  had  full  knowledge  of  the  rights 
of  the  defendants  in  said  bonds,  secured  by  said  mortgage 
aforesaid,  at  the  time  of  negotiation  for  and  assignment  of 
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said  Oswald  contract.  That  the  plaintiff*  has  not  executed 
a  first  mortgage  upon  her  whole  road,  nor  does  she  propose 
so  to  do,  but  on  the  contrary  has  executed  two  mortgages 
upon  the  part  of  the  road  formerly  known  as  the  Lake  Erie 
&  Pacific  Railroad  Co.,  one  covering  the  road  from  Rush- 
ville  to  Cambridge  City,  the  other  from  Cambridge  City 
to  Union ;  but  the  number  of  bonds  secured  by  each  is  un- 
known to  the  defendants,  but  the  total  amount  these  de- 
fendants charge  to  bo  $1,100,000,  payable  in  the  year  1900. 

The  defendants  aver  that  they  are  entitled  to  two-fifths . 
of  said  seventy  bonds,  subject  to  the  claims  aforesaid,  and 
they  pray  that  an  account  thereof  be  taken,  and  such  de- 
cree be  made  as  is  just  and  equitable;  that  the  court  decree 
that  they  are  entitled  to  two-fifths  of  said  seventy  bonds; 
and  that  said  trustees  be  adjudged  to  surrender  the  same  to 
them. 

They  further  allege  that  the  stock  surrendered  by  said 
Oswald  was  placed  in  the  hands  of  Sylvester  Medberry  as 
an  escrow,  to  bo  held  by  him  until  said  seventy  first  mort- 
gage bonds  of  the  consolidated  company  were  delivered  to 
said  Oswald;  and  he  is  made  a  party  hereto,  and  required  to 
answer  this  answer  and  cross  complaint. 

The  plaintiff*,  said  "Wadsworth,  Eddy,  Webb,  Davis,  Rob- 
bins,  Fisher  as  executor  of  Oswald,  Williams,  Medberry,  The 
Lake  Erie  &  Pacific  Railroad  Co.,  and  La  Q.  Rawson,  are 
made  defendants  to  this  cross  complaint,  and  are  required 
to  answer  the  same. 

The  defendants  pray  that  the  court  will,  upon  the  final 
hearing  herein,  make  such  order  and  decree  as  equity  and 
the  rights  of  the  parties  demand. 

^Exhibits  to  the  Answer. 
No.  1. 

Whereas  James  Oswald,  Esq.,  of  Canada  West,  did  on 
the  23d  day  of  December,  1861,  enter  into  a  contract  with 
the  Lake  Erie  &  Pacific  Railroad  Company  to  construct  a 
single  track  railroad,  as  set  forth  in  said  contract,  from  Rush- 
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ville  to  Union,  in  the  State  of  Indiana;  and  whereas  it  was 
understood  by  the  undersigned  that  L.  Q.  Rawson  was,  in 
furtherance  of  said  project,  and  as  President  of  the  Fre- 
mont &  Indiana  Railroad  Company  to  give  to  said  Lake 
Erie  &  Pacific  Railroad  Company,  one  hundred  and  fifty 
thousand  dollars  of  the  second  mortgage  bonds  of  said  Fre- 
mont &  Indiana  Railroad  Company,  which  were  then  val- 
ued at  eighty  cents  on  the  dollar,  but  which  said  second 
mortgage  bonds  have  been  cut  off*  by  a  secret  foreclosure 
of  the  first  mortgage  bonds  of  said  company;  and  w^hereas 
the  undersigned  have  aided  said  Oswald  and  expect  to  aid 
him  in  the  prosecution  of  said  contract  to  completion: 
Now,  therefore,  in  consideration  of  such  aid,  and  furnisli- 
iDgj  ^7  L.  Q.  Rawson,  on  his  part,  an  equivalent  of  first 
mortgage  bonds  of  the  Fremont  &  Indiana  Railroad  Com- 
pany under  its  new  organization,  for  those  before  men- 
tioned as  having  been  cut  oft',  it  is  hereby  mutually  cove- 
nanted and  agreed  by  and  between  the  undersigned,  that 
the  net  profits  of  the  contract  of  said  Oswald  with  said 
Lake  Erie  &  Pacific  Railroad  Company  shall  be  shared 
equal  by  the  parties  hereto  as  well  as  all  losses,  share  and 
share  alike. 

Dated  at  Suspension  Bridge,  N".  Y.,  February  21, 1862. 
(Signed-)  John  D.  Fay. 

James  Oswald. 

D.  Webb. 

Geo.  P.  Eddy. 

K  E.  Paink 

Kb.  2. 

Suspension  Beidqe,  N.  Y.,  \ 
Nov.  14, 1864.     / 

To  the  President  and  Directors  of  the  Lake  Erie  ^  Pacific  Sail- 
road  Company: 

Gentlemen,  Having  been  informed  that  you  are  desirous 
of  consolidating  your  line  of  road  with  the  Fremont,  Li- 
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ma  &  Union  Bailroad  Company,  in  the  State  of  Ohio,  and 
in  order  to  enable  you  to  do  so,  that  you  request  of  me  a 
proposition  as  to  the  terms  upon  which  I  will  cancel  my 
contract  made  with  you  on  the  23d  day  of  December,  1861, 
for  constructing  your  said  line  of  road,  I  beg  leave  to  make 
the  following  proposals:— 

Ist.  I  will  cancel  and  abrogate  my  said  contract,  upon 
your  giving  me  seventy  of  the  first  mortgage  coupon  bonds 
of  your  said  company,  of  one  thousand  dollars  each,  which 
bonds  are  to  be  exchanged  for  a  like  number,  kind,  and 
amount  of  bonds  of  the  consolidated  company,in  time  and 
manner  hereinafter  specified. 

2d.  You  to  pay  the  floating  debt  of  scud  company,  in- 
cluding five  promissory  notes  of  five  hundred  dollars  each 
made  by  the  directors  of  said  company.  The  pressing  por- 
tion of  said  debt  to  be  paid  at  once,  and  the  balance  too  as 
soon  as  practicable  thereafter ;  I  to  pay  all  liabilities  I  have 
incurred  since  the  first  day  of  October  last. 

8d.  I  will  settle  and  pay  the  trustees  of  said  bonds,  G. 
A.  Robbins  and  Geo.  T.  M.  Davis;  will  settle  and  pay  the 
Hon.  James  Wadsworth  for  his  services. 

4th.  You  to  give  me  an  order  upon  said  trustees  for  the 
balance  of  said  bonds,  820  in  number,  and,  also,  for  the 
bonds,  seventy  in  number,  which  I  am  to  have  under  this 
proposition ;  but  all  of  said  bonds  shall  be  and  remain  in 
the  hands  of  said  trustees  until  the  bonds  of  the  consoli- 
dated company  are  issued  and  ready  for  delivery  as  herein- 
after stated,  when  said  trustees  shall  cancel  and  exchange 
seventy  of  said  bonds  for  a  like  number,  kind,  and  amount 
of  said  consolidated  bonds,  which  consolidated  bonds  they 
are  to  hold  for  the  benefit  of,  and  to  deliver  to,  Mr.  James 
Oswald,  when  called  for  by  him;  also,  that  they  will,  at  such 
time,  cancel  and  deliver  to  said  consolidated  company  the 
balance  of  said  bonds,  eight  hundred  and  twenty  in  number, 
and  discharge  the  mortgage  upon  which  said  bonds  are 
issued. 
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5th.  The  bonds  of  the  consolidated  company  to  be  issued 
and  exchanged  for  the.  present  bonds  within  six  months 
from  the  date  hereof. 

6th.  You  to  issue  to  me  the  amount  of  stock  subscribed 
by  me,  and  now  due  me  as  a  cash  payment  upon  my  said 
contract  for  work  already  done. 

(Signed.)  James  Oswald. 

No.  8. 

This  agreement  by  and  between  James  Oswald,  of  Can- 
ada West,  and  L.  Q.  Rawson,  of  Fremont,  Ohio,  wUnesseth: 
that  said  Oswald  has  agreed  to  endorse  to  L.  Q.  Rawson, 
and  place  in  the  hands  of  S.  Medberry,  of  Columbus,  Ohio, 
three  hundred  and  sixty-nine  thousand  nine  hundred  and 
fifty  dollars  of  the  capital  stock  of  the  Lake  Erie  &  Pacific 
Railroad  Company,  which  the  said  Medberry  is  to  have 
transferred  on  the  books  of  said  company  to  the  said  L.  Q. 
Rawson,  and  take  new  stock  therefor  in  his  name,  which  cer- 
tificate shall  be  endorsed  in  blank  by  said  Rawson,  and  said 
certificates  are  to  be  held  by  said  Medberry  in  trust  until 
the  said  Rawson,  or  the  consolidated  company  of  the  Fre- 
mont, Lima  &  Union  Railroad  Company  and  the  Lake  Erie 
&  Pacific  Railroad  Company  shall  have  paid  oflT,  or  secured 
to  be  paid,  the  floating  debt  of  said  Company. 

Second.  And  until  seventy  of  the  first  mortgage  bonds 
of  the  consolidated  company  of  the  Fremont,  Lima  & 
Union  Railroad  Company  and  the  Lake  Erie  &  Pacific 
Railroad  Company  are  delivered  by  said  Rawson,  or  some 
agent  of  the  consolidated  company,  to  the  trustees  named 
in  the  bonds  of  the  Lake  Erie  &  Pacific  Railroad  Company, 
subject  to  the  order  of  said  Oswald;  the  said  debt  to  be 
paid,  or  secured  to  be  paid  within  one  year,  and  the  said 
bonds  delivered  within  six  months  from  the  date  hereof; 
but  if  the  said  debts  are  not  so  paid,  or  secured  to  be  paid 
as  aforesaid,  and  said  bonds  so  delivered,  then,  and  in  that 
case,  the  said  stock  is  to  be  re-delivered  to  said  Oswald  by 
said  Medberry,  or  to  said  Oswald's  order. 
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Third.  When  said  debt  is  paid,  or  secured  to  be  paid  as 
aforesaid,  aud  bonds  delivered  as  above  stated,  the  said 
Medberry  shall  deliver  the  said  stock  to  said  Rawson,  or 
his  order,  and  the  said  trust  hereby  created  shall  be  ended 
and  of  no  further  effect. 

In  witness  whereof,  the  parties  have  hereto  set  their  hands 
aud  seals,  this  14th  day  of  November,  1864. 

(Signed.)  James  Oswald,  [l.  s.] 

La  Q.  Rawson,  [l.  s.] 
No.  4. 

On  motion  of  John  D.  Fay,  seconded  by  D.  Webb,  the 
following  resolution  was  unanimously  adopted: 

Resolved^  That  the  proposition  of  James  Oswald,  submit- 
ted to  this  board,  and  which  is  hereinafter  set  forth,  by 
which  he  rescinds  and  cancels  his  contract  for  the  construc- 
tion of  the  Lake  Erie  &  Pacific  Railroad,  be,  and  the  same 
is  hereby  accepted,  with  all  its  terms  and  conditions;  and 
said  contract  is  hereby  declared  void  and  of  no  further  ef- 
fect: providedji^Q  floating  debt  is  paid  off  by  L. Q.  Rawson, 
of  Ohio,  and  the  bonds  delivered  as  per  agreement  between 
said  Oswald  and  L.  Q.  Rawson,  on  this  14th  day  of  No- 
vember, 1864. 

No.  5. 

On  motion  of  John  D.  Fay,  seconded  by  N.  E.  Paine,  it 
was  resolved  that  the  following  order  be  delivered  to  James 
Oswald,  to  wit: 
To  Messrs.  Davis  ^  Rohbinsj  TrusteeSy  ^c: 

Gentlemen,  As  soon  as  the  proposed  consolidation  of  the 
Lake  Erie  &  Pacific  and  Fremont,  Lima  &  Union  Railroad 
Companies  is  perfected,  and  the  first  mortgage  coupon 
bonds  of  such  consolidated  roads,  of  one  thousand  dollars 
each,  are  issued,  you  are  requested  to  deliver  to  the  under- 
signed James  Oswald  seventy  of  such  consolidated  bonds 
(that  number  to  be  placed  in  your  hands  for  that  purpose), 
and  thereupon  you  are  to  cancel  all  the  bonds  (890)  of  the 
Lake  Erie  &  Pacific  Railroad  Company  now  in  your  hands, 
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and  pass  the  same  over  to  said  consolidated  company,  and 
to  discharge  the  mortgage  therewith  connected. 

Yours  truly, 

Geo.  p.  Eddy, 
(Signed.)  N.  E..  Paine, 

D.  Webb, 
John  D.  Fat, 
Directors  of  the  Lake  JEJ.  ^  P.  jR.  B.  Co. 

Suspension  Bridge,  Nov.  14, 1864. 
James  Oswald,  Contractor. 

No.  6. 

On  motion  of  John-D.  Fay,  seconded  by  N.  E.  Paine,  it 
was 

Besolved,  That  all  other  resolutions  passed  at  Suspendon 
Bridge,  on  said  14th  day  of  November,  and  heretofore  re- 
ferred to,  relating  to  the  Oswald  contract,  so  called,  or  oth- 
erwise, be  and  are  fully  confirmed  and  adopted.     Carried. 

At  the  same  time  the  defendant  Dwight  Webb  filed  his 
answer  in  three  paragraphs.  The  answer  of  Webb  is  the 
same  in  words,  figures,  and  exhibits,  as  the  foregoing  an- 
swer filed  by  the  defendants  Paine  and  Fay,  except  that  ho 
claims  an  interest  of  one-fifth  only  in  said  seventy  bonds. 

On  the  3d  day  of  October,  1867,  the  plamtiff  filed  her 
demurrer  to  the  second  and  third  paragraphs  of  the  answer 
and  cross  complaint  of  Paine  and  Fay. 

At  the  same  time  the  plaintiflT  filed  her  demurrer  to  the 
second  and  third  paragraphs  of  the  answer  and  cross  com- 
plaint of  D  wight  Webb. 

The  court  sustained  said  demurrers;  to  which  rulings  of 
the  court  the  defendants  excepted. 

On  the  7th  day  of  October,  1867,  the  defendants  Paine 
and  Fay  and  the  defendant  Webb  respectively  filed  their 
motions  and  affidavits  for  a  change  of  venue;  and  there- 
upon the  venue  of  this  cause  was  changed  to  the  court  of 
common  pleas,  in  the  county  of  Fayette,  State  of  Indiana. 
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The  plaintiff*  offered  in  evidence  an  act  of  the  General 
Assembly  of  the  State  of  Ohio,  entitled,  "An  act  to  provide 
for  the  creation  and  regulation  of  incorporated  companies 
in  the  State  of  Ohio,"  passed  May  1st,  1852;  and  offered  to 
read  the  same  from  Swan  &  Critchfield's  edition  of  the  Stat- 
utes of  the  State  of  Ohio. 

The  defendants  objected  to  the  introduction  of  the  same 
for  the  following  reasons :  because  the  same  was  irrelevant 
and  incompetent;  because  the  same  was  not  pleaded;  and 
objected  to  the  introduction  of  Swan  &  Critchfield's  edition 
of  the  Ohio  statutes  in  evidence,  because  the  same  did  not 
purport  to  be  printed  under  the  authority  of  the  State  of 
Ohio. 

Whereupon  the  court  inspected  the  title-page  of  said' 
compilation,  which  is  as  follows,  to  wit:  "Published  for  the 
State  of  Ohio,  and  distributed  to  its  officers  under  the  act 
of  the  General  Assembly,"  passed  March  16th,  1860.  "  The 
Eevised  Stxitutes  of  the  State  of  Ohio,  of  a  general  nature, 
ia  force  August  1st,  1860,  collated  by  Joseph  R.  Swan,  with. 
notes  of  the  decisions  of  the  Supreme  Court,  by  Leander  J. . 
Critchfield.    In  two  volumes.    Vol.  I.    Cincinnati:  Robert 
Clarke  &  Co.,  Law  Publishers,  1860." 

The  court  also  inspected  the  reverse  side  of  the  title-page, . 
on  which  is  found  the  following:   "Entered  according  to 
Act  of  Congress,  in  the  year  1860,  by  Robert  Clarke  &  Co., 
in  the  Clerk's  office  of  the  District  Court  for  the  District 
of  Ohio." 

The  court  also  inspected  the  following,  found  on  page 
1646  of  the  second  volume 'of  said  compilation:  "Swan  & 
Critchfield's  Statutes,  purchase  and  distribution  of  by  the 
State.  Act  of  March  16th,  1860.  57  v.  stat.  42;"  the  act 
referred  to  not  being  published  in  the  compilation. 

The  court  thereupon  permitted  said  act  to  be  read  in  evi- 
dence, and  the  appellant  excepted. 

The  act  is  as  follows: 

Vol.  XXXI.— 20 
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"An  act  to  provide  for  the  creation  and  regulation  of  incorporated  companies 

in  the  State  of  Ohio. 

[PuM$ed  Mav  1, 1852.    60  roL  ttat.  271.] 

(18.)  Sec.  L  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  OhiOj  That  any  number  of  natural  persons,  not  lesa 
than  five,  may  become  a  body  corporate,  with  all  the  rights, 
privileges,  and  powers  conferred  by,  and  subject  to  all  the 
restrictions  of,  this  act. 

TO  CREATE  AND  REGULATE  RAILROAD  COMPANIES. 

(19.)  Sec.  II.  That  any  number  of  persons  as  aforesaid, 
:ixs80ciating,  to  form  a  company  for  the  purpose  of  construct- 
ing a  railroad,  shall,  under  their  hands  and  seals,  make  a 
certificate,  which  shall  specify  as  follows:  1.  The  name 
assumed  by  such  company,  and  by  which  it  shall  be  known. 

2.  The  name  of  the  place  of  the  termini  of  said  road,  and 
the  county  or  counties  through  which  such  road  shall  pass. 

3.  The^unount  of  capital  stock  necessary  to  construct  such 
road.  Such  certificates  shall  be  acknowledged  before  a  jus- 
tice of  the  peace,  and  certified  by  the  clerk  of  the  court  of 
common  pleas,  and  shall  be  forwarded  to  the  Secretary  of 
State,  who  shall  record  and  carefully  preserve  the  same  in 
his  ofiice;  and  a  copy  thereof,  duly  certified  by  the  Secre- 
tary of  State,  under  the  great  seal  of  the  State  of  Ohio, 
shall  be  evidence  of  the  existence  of  such  company. 

(20.)  Sec  III.  That  when  the  foregoing  provisions  have 
been  complied  with,  the  persons  named  as  corporators  in 
said  certificate  are  hereby  authorized  to  carry  into  eflect 
the  objects  named  in  said  certificate,  in  accordance  with  the 
provisions  of  this  act;  and  they  and  their  associates,  succes-' 
sors  and  assigns,  by  the  name  and  style  provided  in  said  cer- 
tificate, shall  thereafter  be  deemed  a'body  corporate,  with  suc- 
cession, with  power  to  sue  and  be  sued,  plead  and  be  implead- 
ed, defend  and  be  defended,  contract  and  be  contracted  with, 
acquire  and  convey,  at  pleasure,  all  such  real  and  personal 
estate  as  may  bo  necessary  and  convenient  to  carry  into  ef- 
fect the  objects  of  the  incorporation,  to  make  and  use  a 
^common  seal,  and  the  same  to  alter  at  pleasure,  and  do  all 
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needful  acts  to  carry  into  eflfect  the  object  for  which  it  was 
created;  and  such  company  shall  possess  all  the  powers, 
and  be  subject  to  all  rules  and  restrictions  provided  by  this 
act. 

(21.)  Sec  IV,  Said  corporation  shall  be  authorized  to 
construct  and  maintain  a  railroad,  with  a  single  or  double 
track,  with  such  side  tracks,  turn-^outs,  offices,  xind  depots, 
as  they  may  deem  necessary,  between  the  points  named  in 
the  certificate,  commencing  at  or  within  and  extending  to 
or  into  any  town,  city,  or  village,  named  as  the  place  of  the 
termini  of  such  road,  and  construct  branches  from  the  main 
line  to  other  towns  or  places  within  the  limits  of  any  coun- 
ty through  which  said  road  may  pass. 

Sections  5,  6,  7,  8,  9, 10, 11, 12, 18, 14, 15, 16, 17, 18, 19, 
and  20,  are  upon  the  subject  of  the  general  powers  of  the 
corporation. 

(38.)  Sec.  XXI.  That  whenever  the  lines  of  railroad  of 
any  railroad  companies  in  this  State,  or  any  portion  of  such 
lines,  have  been  or  may  be  constructed,  so  as  to  admit  the 
passage  of  burden  or  passenger  cars  over  any  two  or  more 
of  such  roads  continuously,  without  break  or  interruption, 
such  companies  are  hereby  authorized  to  consolidate  them- 
selves into  a  single  corporation,  in  the  manner  following: 

1.  The  directors  of  said  two  or  more  corporations  may 
enter  into  an  agreement,  under  the  corporate  seal  ^of  each, 
for  the  consolidation  of  the  said  two  or  more  corporations, 
prescribing  the  terms  and  conditions  thereof;  the  mode  of 
carrying  the  same  into  efiect;  the  name  of  the  new  corpo- 
ration; the  number  of  the  directors  thereof,  which  shall  not 
exceed  thirteen;  the  time  and  place  of  holding  the  firat  elec- 
tion of  directors;  the  number  of  shares  of  capital  stock  in 
the  new  corporation;  the  amount  of  each  shai:e;  the  man- 
ner of  converting  the  shares  of  capital  stock  in  each  of  said 
two  or  more  corporations  into  shares  in  such  new  corpora- 
tion; the  manner  of  compensating  stockholders  in  each  of 
said  two  or  more  corporations  who  refuse  to  convert  their 
stock  into  the  stock  of  such  new  corporation;  with  such 
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other  details  as  they  shall  deem  necessary  to  perfect  eucb 
consolidation  of  said  corporations,  and  such  new  corporatiou 
shall  possess  all  the  powers,,  rights,^  and  franchises  conferred 
upon  such  said  two  or  more  corporations,  and  shall  be  sub- 
ject to  all  the  restrictions,  and  perform  all  the  duties  im- 
posed by  the  provisions  of  this  act:  Provided,  that  all  stock- 
holders in  either  of  such  corporations  who-  shall  refuse  to 
convert  their  stock  into  the  stock  of  such  new  corporation 
shall  bo  paid  at  least  par  value  for  each  of  the  shares  so  held 
by  them,  if  they  shall  so  require,  previous  to  said  consoli- 
dation being  consummated. 

2.  Such  agreement  of  the  directors  shall  not  be  deemed 
to  be  the  agreement  of  the  said  two  or  more  corporations, 
until  after  it  has  been  submitted  to  the  stockholders  of  each 
of  said  corporations,  separately,  at  a  meeting  thereof,  to  be 
called  upon  a  notice  of  at  least  thirty  days,  specifying  the 
time  and  place  of  such  meeting,  and  the  object  thereof,  to 
be  addressed  to  each  of  such  stockholders,  when  their  place 
of  residence  is  known,  and  deposited  in  the  post  office,  and 
published  for  at  least  three  successive  weeks  in  one  news- 
paper in  at  least  one  of  the  cities  or  towns  in  which  each 
of  said  corporations  has  its  principal  office  of  business,  and 
has  been  sanctioned  by  such  stockholders  by  the  vote  of  at 
least  two-thirds  in  amount  of  the  stockholders  present  at 
such  meeting,  voting  by  ballot,  in  regard  to  such  agreement, 
either  in  person  or  by  proxy,  each  share  of  capital  stock 
being  entitled  to  one  vote;  and  when  such  agreement  of  the 
directors  has  been  so  sanctioned. by  each  of  the  meetings  of 
the  stockholders  separately,  after  being  submitted  to  such 
meetings  in  the  manner  above  mentioned,  then  such  agree- 
ment of  the  directors  shall  be  deemed  to  be  the  agreement 
of  the  said  two  or  more  corporations. 

(89.)  Sec.  XXTT.  Upon  making  the  agreement  mentioned 
in  the  preceding  section,  in  the  manner  required  therein, 
and  filing  a  duplicate  or  counterpart  thereof  in  the  office  of 
the  Secretary  of  State,  the  said  two  or  more  corporations 
mentioned  or  referred  to  in  the  said  first  section,  shall  be 
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merged  in  the  new  corporation  provided  for  in  such  agree- 
ment, to  be  known  by  the  corporate  name  therein  men- 
tioned; and  the  details  of  ;8uch  agreement  «hall  he  carried 
into  effect,  as  provided  therein. 

(40.)  SEa  XXIIL  Upon  the  -election  of  the  first  board 
of  directors  of  the  corporation  created  by  the  agreement  in 
the  twenty-first  «ection  of  this  act  mentioned,  and  by  the 
provisions  of  this  act,  all  and  lingular  the  rights  and  fran- 
chises of  each  and  all  of  said  two  or  more  corporations, 
parties  to  such  agreement,  all  and  singular  their  rights  and 
interests  in  and  to  every  species  of  property,  real,  personal, 
and  mixed,  and  things  in  action,  shall  be  deemed  to  be  trans- 
ferred to,  and  vested  in,  such  new  corporation,  without  any 
other  deed  or  transfer;  and  such  new  corporation  shall  hold 
and  enjoy  the  same,  together  with  the  right  of  way  and  all 
other  rights  of  property,  in  the  same  manner  and  to  the  same 
extent  as  if  the  said  two  or  more  corporations,  parties  to  such 
agreement,  should  have  continued  to  retain  the  title  and 
transact  the  bu^iness  of  such  corporations;  and  the  titles  and 
the  real  estate  acquired  by  cither  of  said  two  or  more  corpora- 
tions, shall  not  bo  deemed  to  reverter  be  impaired  by  meaus 
of  anything  in  this  act  contained;  Provided,  that  all  rights 
of  creditors,  and  aH  liens  upon  the  property  of  either  of 
said  corporations,  parties  to  said  agreement,  shall  be  and 
licreby  are  preserved  unimpaired;  and  the  respective  cor- 
porations shall  continue  to  exist  as  far  as  may  be  necessary 
to  enforce  the  same;  and  provided  further,  that  all  the  debts, 
liabilities  and  duties  of  cither  company  shall  thenceforth 
attach  to  such  new  corporation,  and  be  enforced  from  the 
same,  to  the  same  extent,  and  in  the  same  manner,  as  if 
such  debts,  liabilities,  and  duties  had  been  originally  incurred 

by  it. 

(41.)  Sec.  XXIV.  Any  railroad  company  heretofore  or 
hereafter  incorporated,  may  at  any  time,  by  means  of  sub- 
scription to  the  capital  of  any  other  company,  or  otherwise, 
aid  such  companj^  in  the  construction  of  its  railroad,  for  the 
purpose  of  forming  a  connection  of  said  last  mentioned 
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road  with  the  road  owned  by  the  company  furnishlDg  said 
aid;  or  any  railroad  company  organized  in  pursuance  of 
law,  may  lease  or  purchase  any  part  or  all  of  any  railroad 
constructed  by  any  other  company,  if  said  companies'  lines 
of  said  road  are  continuous  or  connected  as  aforesaid,  upon 
such  terms  and  conditions  as  may  be  agreed  on  between 
said  companies  respectively ;  or  any  two  or  more  railroad 
companies  whose  lines  are  so  connected,  may  enter  into  any 
arrangement  for  their  common  benefit,  consistent  with  and 
calculated  to  promote  the  objects  for  which  they  were  cre- 
ated; Provided,  that  no  such  aid  shall  be  furnished,  nor  any 
purchase,  lease,  or  arrangement  perfected,  until  a  meeting 
of  the  stockholders  of  each  of  said  companies  shall  have 
been  called  by  the  directors  thereof,  at  such  time  and  place, 
and  in  such  manner,  as  they  shall  designate,  and  the  hold- 
ers of  at  least  two-thirds  of  the  stock  of  such  company  rep- 
resented at  such  meetitfg,  in  person  or  by  proxy,  and  vot- 
ing thereat,  shall  have  assented  thereto^" 

The  plaintift*  then  offered  in  evidence  a  certified  copy  of 
the  charter  and  articles  of  association  of  the  Fremont,  Li- 
ma  &  Union  Railroad  Company. 

The  defendants  objected  to  the  introduction  of  the  same 
for  the  following  reasons:  because  the  same  is  incompetent 
and  immaterial;  because  the  same  is  not  according  to  the 
laws  of  the  State  of  Ohio;  and  because  the  same  is  not  prop- 
erly proven  and  certified. 

The  court  overruled  the  objection,  and  permitted  the 
same  to  be  read  in  evidence;  to  which  ruling  of  the  court 
the  defendants  excepted. 

The  certified  copy  of  the  articles  of  association  thus  of- 
fered in  evidence  recites,  that  Charles  Congdon,  of  New 
York  City,  David  J.  Cory  and  Squire  Carlin,  of  Hancock 
county,  Ohio,  and  L.  Q.  Rawson  and  James  Moore,  of  San- 
dusky county,  Ohio,  have  associated  themselves  together  to 
form  a  company,  to  be  called  the  Fremont,  Lima  &  Union 
Railroad  Company,  for  the  purpose  of  constructing  a  rail- 
road from  Fremont,  Sandusky  county,  OhiOj^  through  San- 
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dusky,  Seneca,  Hancock,  and  Allen  counties,  to  Lima,  in 
Allen  county;  ^thence  through  the  counties  of  Allen,  Au- 
glaize, Mercer,  and  Darke,  to  the  west  line  of  the  State  of 
Ohio,  in  Darke  county;  and  that  the  capital  necessary  to 
construct  the  same  is  $1,500,000. 

Said  articles  are  signed  and  sealed  by  the  parties  afore- 
said, and  dated  January  6th,  1862.  The  signing  and  sealing 
of  the  same  is  acknowledged  before  a  justice  of  the  peace 
of  Sandusky  county,  Ohio.  The  clerk  of  the  Common 
Pleas  Court  of  Sandusky  county,  Ohio,  certifies  the  official 
character  of  said  justice  of  the  peace.  The  Secretary  of 
State  of  Ohio  certifies  that  the  foregoing  is  a  full  and 
true  copy  of  the  original  certificate,  with  the  acknowledg- 
ment and  the  certificate  of  the  county  clerk,  filed  and  re- 
corded in  the  Secretary's  office,  on  the  2l8t  day  of  January, 
1862. 

La  Q.  Jiawson  testified  for  the  plaintiff,  as  follows:  '^Iwas 
one  of  the  organizers  of  the  Fremont,  Lima  &  Union  Rail- 
road Company;  and  I  was  afterwards  director  and  president 
of  said  company ;  I  so  continued  until  the  consolidation  of 
said  company  with  the  Lake  Erie  &  Pacific  Railroad  Com- 
pany, which  was  in  the  winter  of  1864-5.  There  was  a 
great  deal  of  work  done  on  the  Fremont,  Lima  &  Union 
Railroad.  There  were  about  thirty-seven  miles  in  opera- 
tion, and  thirty-five  miles  graded.  Directors  were  elected 
soon  after  filing  the  articles  of  association,  and  the  organi- 
zation was  kept  up  by  the  election  of  officers,  &c.,  up  to  the 
consolidation.  The  directors  were  elected  on  the  8d  day 
of  March,  1862.    Seven  were  then  elected." 

The  plaintiff  then  offered  in  evidence  a  certified  copy  of 
the  articles  of  association  of  the  Lake  Erie  &  Pacific  Rail- 
road Company,  which  recites,  that  they  whose  names  arc 
signed  to  said  articles  are  subscribers  to  the  capital  stock  of 
said  company,  and  that  more  than  $50,000  stock  is  now 
subscribed,  and  having  elected  a  director  for  said  contem- 
plated road,  they  enter  into  and  adopt  the  following  articles 
of  association: 
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'^Ist.  The  corporate  name  shall  be  the  Lake  Erie  &  Pa- 
cific Railroad  Company. 

2d.  The  amount  of  capital  stock  to  be  $1,000,000,  to  be 
divided  into  20,000  shares  of  $50  each. 

3d.  Number  of  directors  to  be  seven.  Present  direct- 
ors, G.  B.  Bush,  T.Bee6on,and  A.  White,  of  Indiana;  Geo. 
p.  Eddy,  John  D.  Fay,  and  N.  E.  Paine,  of  New  York;  and 
La  Q.  Rawson,  of  Ohio. 

4th.  It  shall  be  the  duty  of  the  directors  to  manage  the 
afiairs  of  said  company. 

5th.  Said  road  shall  extend  from  Rusbville,  Rush  Co., 
Ind.,  through  the  counties  of  Rush,  Fayette,  Wayne,  and 
Randolph,  to  a  point  on  the  east  line  of  said  Randolph 
county,  in  said  State,  at  or  near  Union,  at  the  southern  ter- 
minus of  the  Fremont  Ik  Indiana  Railroad,  being  the  dis- 
tance of  sixty  miles,  or  thereabout.  Said  road  shall  pass 
through  or  into  no  other  counties.^' 

Said  articles  are  signed  by  the  subscribers  to  the  capital 
stock,  setting  forth  the  place  of  residence  of  each  subscri- 
ber, and  the  number  of  shares  so  subscribed  by  him.  The 
original  is  endorsed,  "Articles  of  association  of  the  L.  E.  & 
P.  R.  R.  Co.,  filed  in  the  ofiice  of  Secretary  of  State,  Oct 
6th,  I860.'' 

The  Secretary  of  State  of  Indiana  certifies  the  fore- 
going to  be  a  fuli  and  true  copy  of  the  original  on  file  in  his 
ofiice. 

Alfred  B.  Williams  testified,  as  follows: 

"I  acted  as  agent  of  the  Lake  E.  &  P.  R.  R.  Co.  for  three 
years,  commencing  during  the  first  year  of  its  organiza- 
tion. The  greater  portion  of  the  grading  was  done,  and 
80,000  cross-ties  were  purchased  and  delivered  on  the  road. 
Directors  and  officers  were  elected,  and  continued  to  be  up 
to  the  consolidation.  North  of  Cambridge  all  the  road  (33 
miles)  was  graded  except  five  miles,  and  the  grubbing  was 
done  on  this.  Some  culverts  were  also  made,  biit  no  bridg- 
ing was  done.  There  were  to  bo  two  bridges.  South  of 
Cambridge  half  of  the  grading  had  been  done— about  ten 
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miles  was  done.     Forty  thousand  dollars  had  been   ex- 
pended." 

The  plaintiff  then  ofiered  in  evidence  a  sworn  and  certi- 
fied copy  of  the  articles  of  consolidation  between  the  Lake 
E.  k  P.  E.  R.  Co.  and  the  Fremont,  L.  &  U.  R.  R.  Co.,  from 
the  office  of  the  Secretary  of  State  of  Indiana. 

The  defendants  objected  to  the  same.  The  court  over- 
ruled the  objection,  and  permitted  the  copy  to  be  read  in 
evidence.  To  which  ruling  of  the  court  the  defendants 
excepted. 

Said  articles  of  consolidation  were  entered  into  on  the 
8th  of  December,  1864.  Among  other  things  said  articles 
recite,  that  the  corporate  name  of  the  consolidated  com- 
pany shall  be  the  Lake  Erie  &  Louisville  Railroad  Com- 
pany. That  the  capital  stock  shall  be  six  million  dollars, 
divided  into  one  hundred  and  twenty  thousand  shares  of 
fifty  dollars  each.  That  the  basis  of  the  consolidation  is  to 
be  as  follows  i  The  stockholders  of  the  Lake  Erie  &  Pacific 
Railroad  Company,  on  the  surrender  of  their  stock  to  the 
consolidated  company,  shall  receive  stock  certificates  from 
the  consolidated  company  for  the  amount  of  stock  so  sur- 
rendered in  exchange  thereof;  and  the  stockholders  of  the 
Fremont,  Lima  &  Union  Railroad  Company,  on  a  like  sur- 
render of  their  stock,  shall  receive  like  certificates,  with  six- 
ty per  cent,  added  thereto,  to  equalize  the  stock  representa- 
tions of  the  two  companies.  The  directors  of  each  of  said 
companies  caused  their  president  to  officially  sign  this  agree- 
ment, and  affix  the  official  seals  of  said  companies. 

(Signed.)  La  Q.  Rawson, 

President  of  the  Lake  Erie  ^  Pacific  B.  B.  Co. 

[l.  s.]  Royal  Jenotnqs, 

Secretary  Lake  Erie  ^  Pacific  B.  B.  Co. 

[l.  b.]  La  Q.  Rawson, 

President  Fremonty  Lima  ^'  Union  B.  B.  Co. 

R.  W.  B.  McLellan, 
Secretary  Fremonty  Lima  ^  Union  B.  B.  Co. 
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On  the  13th'  of  December,  1864,  the  directors  of  the  F., 
L.  &  TT.  R.  E.  Co.  met  in  their  office,  arid  the  following  pro- 
ceedings were  had: 

The  articles  of  consolidation,  above  set  forth,  were  ap- 
proved and  adopted,  and  ordered  to  be  submitted  to  the 
stockholders  of  said  company,  at  a  meeting  thereof  to  be 
held  in  Fremont,  Ohio,  January  14th,  1865.  The  Secretary 
of  said  company  certifies  that  such  meeting  of  the  stock- 
holders was  held  as  ordered,  and  that  more  than  two-thirds 
of  all  the  votes  (each  share  representing  a  vote)  were  given 
for  the  adoption  of  the  contract  of  consolidation. 

On  the  8th  of  December,  1864,  the  directors  of  the  Lake 
Erie  &  Pacific  E.  E.  Co.  held  a  meeting  at  their  office,  and 
the  following  proceedings  were  had: 

The  articles  of  consolidation,  above  set  forth,  were  adopted 
and  ordered  to  be  submitted  to  a  meeting  of  the  stockhold- 
ers of  their  company  to  be  held  for  that  purpose  at  Cam- 
bridge City  on  the  18th  of  January,  1865.  The  secretary  of 
said  company  certifies  that  such  meeting  of  the  stockholders 
was  held  as  ordered,  and  that  more  than  two-thirds  of  all 
the  votes  (each  share  representing  a  vote)  were  given  for 
the  adoption  of  said  contract  of  consolidation. 

The  Secretary  of  State  for  the  State  of  Indiana  certifies, 
that  the  above  and  foregoing  is  a  full,  complete,  and  true 
copy  of  the  consolidation  contract,  filed  in  his  office  Febru- 
ary 4th,  1865. 

The  Secretary  of  State  for  the  State  of  Indiana  certifies, 
under  oath,  that,  as  such  officer,  he  has  custody  of  the  orig- 
inal articles  of  association  of  the  F.,  L.  &  U.  and  the  Lake 
E.  &  P.  Eailroad  Companies ;  that  the  foregoing  is  a  true 
and  full  copy  of  the  original;  that  said  original  has  remained 
unaltered  from  its  date  to  the  best  of  his  belief;  that  said 
original  was  demanded  of  him  by  an  agent  of  said  consoli- 
dated company,  and  that  he  declined  to  give  it  up,  or  allow 
it  to  be  withdrawn  from  his  office. 

The  plaintiff  then  offered  in  evidence  an  act  of  the  Gen- 
eral Assembly  of  the  State  of  Ohio,  passed  April  10th,  1856, 
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which  took  effect  May  1st,  1856,  entitled,  "An  act  to  au- 
thorize the  consolidation  of  railroad  companies  in  this  State 
with  railroad  companies  of  States  adjoining,  in  certain 
cases,  and  to  authorize  railroad  companies  in  this  State  to 
extend  their  roads  in  adjoining  States,"  as  found  in  Swan  & 
Critchfield's  compilation  of  the  laws  of  Ohio.  The  defend- 
ants objected  to  the  introduction  of  said  evidence  for  the 
following  reasons:  because  the  same  is  incompetent,  and 
immaterial;  because  the  same  is  not  pleaded;  because  the 
same  does  not  purport  to  be  printed  under  the  authority  of 
the  State  of  Ohio. 

The  court  overruled  the  objection  and  permitted  said  act 
to  be  read  in  evidence;  to  which  ruling  of  the  court  the  de- 
fendants excepted. 

Said  act  was  then  read  in  evidence,  as  follows: — 

"An  net  to  authorize  the  consolidation  of  railroad  companies  in  this  State  with 
railroad  companies  of  States  adjoining,  in  certain  cases,  and  to  authorize 
railroad  companies  in  this  State  to  extend  their  roads  into  adjoiniixg 
States. 

[Paned  April  10,  and  tool  effect  May  1, 1S53.    63  vol.  Etat.  143.] 

(162.)  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  OhiOy  That  it  shall  be  lawful  for  any  railroad  com- 
pany in  this  State,  organized  under  the  general  or  any  spe- 
cial law,  or  which  may  hereafter  be  organized  in  this  State, 
and  whose  line  of  road  shall  be  made  or  in  the  process  of 
construction  to  the  boundary  line  of  the  State,  or  to  any 
point  either  in  or  out  of  this  State,  to  consolidate  its  capi- 
tal stock  with  the  capital  stock  of  any  railroad  in  an  ad- 
joining State,  the  line  of  whose  road  has  been  made  or  is 
in  process  of  construction  to  the  same  point,  and  where  the 
several  roads  so  unite  as  to  form  a  continuous  line  for  the 
passage  of  cars:  Provided,  that  roads  running  to  the  bank 
of  any  river  which  is  not  bridged  shall  be  held  to  be  con- 
tinuous under  this  act. 

(163.)  Sec.  II.  That  said  consolidation  shall  be  made 
under  the  conditions  and  restrictions  following — that  is  to 
Bay, 
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First.  The  directors  of  the  several  corporations  may  enter 
into  a  joint  agreement  under  the  corporate  seal  of  each  com- 
pany for  the  consolidation  of  said  companies,  and  prescrib- 
ing the  terms  and  conditions  thereof;  the  mode  of  carrying 
the  same  into  effect;  the  name  of  the  new  corporation;  the 
number  of  the  directors  and  other  officers  thereof,  and  their 
place  of  residence;  the  number  of  shares  of  the  capital 
stock;  the  amount  of  each  share;  and  the  manner  of  con- 
verting the  capital  stock  of  each  of  said  companies  into 
that  of  the  new  corporation,  with  such  other  details  as  they 
shall  deem  necessary  to  perfect  such  organization  and  the 
'  consolidation  of  said  companies. 

Second.  Said  agreement  shall  be  submitted  to  the  stock- 
holders of  each  of  the  said  companies,  at  a  meeting  thereof, 
called  separately  for  the  purpose  of  taking  the  same  into^ 
consideration;  due  notice  of  the  time  and  place  of  holding 
6uch  meeting,  and  the  object  thereof,  shall  be  given  by  writ- 
ten or  printed  notices,  addressed  to  each  of  the  persons  iu 
whose  names  the  capital  stock  of  said  companies  stands  on 
the  books  thereof,  and  also  by  a  like  notice  published  in 
some  newspaper  in  the  city  or  town  where  such  company 
has  its  principal  office  or  place  of  business.  And  at  the 
aaid  meeting  of  stockholders  the  agreement  of  the  said  di- 
rectors shall  be  considered,  and  a  vote,  by  ballot,  taken  for 
the  adoption  or  rejection  of  the  same,  each  share  entitling 
the  holder  thereof  to  one  vote,  and  the  ballots  shall  be  cast 
in  person  or  by  proxy,  and  if  two-thirds  of  all  the  votes  of 
xiU  the  stockholders  shall  be  for  the  adoption  of  said  agree- 
ment, then  that  fact  shall  be  certified  thereon  by  the  secre- 
tary of  each  of  said  companies,  and  the  agreement  so 
adopted,  or  a  certified  copy  thereof,  shall  be  filed  in  the  of- 
fice of  the  Secretary  of  State,  and  shall  be  deemed  and  ta- 
ken to  be  the  agreement  and  act  of  consolidation  of  said 
companies.  And  a  copy  of  said  agreement  and  act  of  con- 
solidation duly  certified  by  the  Secretary  of  State,  under 
the  great  seal  of  the  State  of  Ohio,  shall  be  evidence  of  the 
existence  of  safd  corporation. 
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(164.)  Sec.  III.  Upon  the  making  and  perfecting  the 
agreement  and  act  as  provided  in  the  preceding  section, 
and  filing  the  same  or  a  copy  with  the  Secretary  of  State, 
the  several  corporations,  parties  thereto,  shall  be  deemed 
and  taken  to  be  one  corporation,  possessing  within  this 
State  all  the  rights,  privileges,  and  franchises,  and  subject  to 
all  the  restrictions,  disabilities,  and  duties  of  such  corpora- 
tion of  this  State  so  consolidated. 

(165.)  Sec.  rV".  It  shall  be  the  duty  of  the  stockholders, 
at  the  meeting  called  to  take  into  consideration  said  agree- 
ment as  hereinbefore  provided,  after  the  adoption  of  the 
came,  to  appoint  a  time  and  place  for  the  election  of  the  di- 
rectors and  other  officers  of  the  new  corporation,  which 
may  be  provided  for  in  said  agreement,  notice  whereof  shall 
.be  given  by  the  secretary  of  each  of  said  companies,  in  some 
newspaper  printed  at  the  place  of  the  principal  office  of 
each  of  said  companies, of  the  time  and  place  of  said  elec- 
tion, at  least  three  weeks  previous  thereto,  which  election 
shall  be  conducted  in  the  manner  that  may  be  prescribed  by 
said  meeting  of  stockholders.    • 

(166.)  Sec.  V.  Upon  the  election  of  the  first  board  of  di- 
rectors of  the  corporation  created  by  said  agreement  of 
consolidation,  and  by  the  provisions  of  this  act,  all  and  sin- 
gular the  rights,  privileges,  and  franchises,  of  each  of  said 
corporations,  parties  to  the  same,  and  all  the  property,  real, 
personal,  and  mixed,  and  debts  due  on  account  of  subscrip- 
tions of  stocks  or  other  things  in  action,  shall  be  deemed  to 
be  transferred  and  vested  in  such  new  corporation  without 
further  act  or  deed;  and  all  property,  all  rights  of  way,  and 
all  other  interests,  shall  be  as  efiectually  the  property  of  the 
new  corporation  as  they  were  of  the  former  corpdrations  par- 
ties to  said  agreement;  and  the  title  to  real  estate,  either  by 
deed,  gift,  grant,  or  by  appropriations  under  the  laws  of  this 
State,  shall  not  be  deemed  to  revert  or  be  impaired  by  reason 
of  this  act:  Provided,  that  all  rights  of  creditors,  and  all  liens 
upon  the  property  of  either  of  said  corporations,  shall  be 
preserved  unimpaired,  and  the  respective  corporations,  may 
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be  deemed  to  be  iii  existence  to  preserve  the  same ;  and  all 
debts,  liabilities  and  duties,  of  either  of  said  companies,  shall 
thenceforth  attach  to  said  new  corporation  and  be  enforced 
against  it  to  the  same  extent  as  if  said  debts,  liabilities,  and 
duties,  had  been  contracted  by  it.    • 

(167.)  Sec.  VI.  Such  new  company  shall,  as  soon  as  con- 
venient, after  such  consolidation,  establish  a  principal  office 
at  some  point  in  this  State  on  the  line  of  its  road,  and 
change  the  same  at  pleasure,  giving  public  notice  in  some 
newspaper  of  such  establishment  or  change. ' 

(168.)  Sec  VII.  Suits  may  be  brought  and  maintamed 
against  such  new  company  in  the  courts  of  this  State  for 
all  causes  of  action  in.  the  same  manner  as  against  other 
railroad  companies  in  this  State. 

(169.)  Sec.  Vm.  That  portion  of  the  road  of  such  con- 
solidated company  in  this  State,  and  all  its  real  and  personal 
property,  shall  be  listed  for  taxation  and  taxed  in  the  same 
manner  as  the  road  and  property  of  other  railroad  compa- 
nies in  this  State.  To  ascertain  the  proportion  of  the  roll- 
ing machinery,  subject  to  taxation  in  this  State,  the  officer 
listing  the  same  shall  ascertain  the  value  of  the  rolling  ma- 
chinery of  such  company,  and  return  a  sum  bearing  the 
same  proportion  to  the  value  of  the  whole  that  the  length 
of  the  line  of  such  road  within  this  State  bears  to  the  length 
of  the  whole  line. 

(170.)  Sec  IX.  That  any  railroad  company  now  organ- 
ized or  which  may  hereafter  be  organized  in  this  State  for 
the  purpose  of  constructing  a  railroad  to  the  boundary  line 
of  this  State,  shall  be  authorized  to  extend  its  road  into  and 
through  any  adjoining  State  under  the  regulations  which 
may  be  prescribed  by  such  adjoining  State,  and  the  rights, 
powers,  and  privileges  of  such  company  over  such  exten- 
sion, in  construction  and  use  of  such  road  in  controlling  the 
property  and  applying  money  and  assets  thereon,  shall  be 
the  same  as  if  said  road  had  been  built  wholly  within  this 

State. 
(171.)  Sec  X.    Any  stockholder  who  shall  refuse  to  con- 
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vert  his  stock  into  the  stock  of  the  consolidated  company 
siiall  be  paid  the  highest  market  value  of  such  stock  at  any 
time  within  six  months  next  preceding  the  time  of  the  mak- 
ing of  such  agreement  for  consolidation  by  the  directors, 
if  previous  to  such  consolidation  he  shall  so  require ;  and  if 
the  stockholder  so  refusing  to. consolidate,  and  the  board  of 
directors  of  the  company  desiring  to  consolidate,  can  not 
agree  as  to  the  value  of  said  stock,  it  shall  be  lawful  for  the 
parties  to  submit  the  question  to  arbitration,  which  arbitra- 
tion shall  be  conducted  in  accordance  with .  the  provisions 
of  the  law  in  force  regulating  arbitrations  (so  far  as  the 
same  may  be  applicable),  by  three  disinterested  persons,  to 
be  appointed  upon  the  motion  of  either  of  the  parties  by 
the  judge  of  the  court  of  common  pleas  of  the  county  in 
which  the  person  owning  the  stock  shall  reside,  or,  in  case 
he  be  a  non-resident  of  the  State,  or  of  any  county  through 
which  said  road  shall  pass,  then  in  the  county  in  which  the 
principal  office  of  the  company  shall  be  kept;  and  if  the 
person  so  refusing  to  convert  his  stock  shall  refuse  to  sub- 
mit the  question  to  arbitration,  the  proper  judge  shall,  upon 
the  application  of  any  director  of  either  of  the  companies 
desiring  to  consolidate,  appoint  the  arbitrators,  who  shall 
proceed  to  ascertain  the  value  of  the  stock  the  same  as  if 
the  question  had  been  submitted  by  the  consent  of  both 
parties ;  and  if  the  party  owning  the  stock  shall  refuse  to 
receive  the  amount  awarded,  in  any  case  provided  for  in 
this  section,  it  shall  be  lawful  for  the  company  to  deposit 
the  same  with  the  clerk  of  the  court  of  common  pleas  of 
the  county  in  which  the  arbitration  shall  be  held,  which 
deposit  shall  authorize  the  parties  to  proceed  to  consolidate 
without  further  payment  to  such  stockholder, 

(172.)  Sec.  XI.  In  all  cases  of  arbitration  under  the  pro- 
visions of  the  foregoing  section,  it  shall  be  the  duty  of  the 
party  desiring  such  arbitration  to  give  the  opposite  party  at 
least  ten  days  notice  of  his  intention  to  apply  to  the  judge 
for  the  appointment  of  the  arbitrators,  which  notice  shall 
be  served  in  the  same  manner  as  is  provided  for  the  service 
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of  a  summons,  and  shall  specify  the  time  and  place  of  the 
hearing  of  such  motion :  Provided,  that  in  cases  of  non- 
residents the  notice  shall  be  by  publication  made  in  the 
same  manner,  and  for  the  same  time,  as  provided  by  seC' 
tions  seventy,  seventy-one,  and  seventy  two,  of  the  act  en- 
titled "an  act  to  establish  a  code  for  civil  procedure,"  passed 
March  11, 1858." 

The  plaintiff  then  offered  in  evidence  a  certified  and 
sworn  copy  of  the  articles  of  consolidation  of  the  Fremont, 
Lima  &  Union  R.  R.  Co«  with  the  Lake  Erie  &  Pacific  B. 
R.  Co.,  from  the  Secretary  of  State's  office  of  the  State  of 
Ohio. 

The  defendants  objected  to  the  introduction  of  the  some 
for  the  following  reasons :  because  the  same  is  incompetent 
and  immaterial;  because  said  consolidation  is  not  according 
to  the  laws  of  Ohio;  because  it  is  not  according  to  the  laws 
of  Indiana;  because  said  constij^uent  corporations  are  situ- 
ate in  different  States;  and  because  the  same  are  not  prop- 
erly proven  and  certified. 

The  court  overruled  said  objection  and  permitted  the 
articles  to  be  read  in  evidence.  To  this  ruling  of  the  court 
the  defendants  excepted. 

Said  articles  of  consolidation  are  the  same  as  heretofore 
set  out.  The  Secretary  of  State  for  the  State  of  Ohio  cer- 
tifies to  said  articles  of  consolidation  in  the  same  manner 
as  the  Secretary  of  State  for  the  State  of  Indiana,  as  here- 
tofore set  out. 

La  Q.  Rawson  then  identified  the  record  of  the  Fremont, 
Lima  &  Union  Railroad  Company. 

The  plaintiff'  then  offered  in  evidence  certain  entries 
found  therein.  The  defendants  objected  to  the  same  for  the 
following  reasons:  because  the  same  is  incompetent  and  im- 
material; because  the  same  is  not  according  to  the  laws  of 
Ohio;  because  the  same  is  not  according  to  the  laws  of  In- 
diana ;  because  said  constituent  corporations  are  in  different 
States. 

The  court  overruled  said  objections,  and  permitted  the 
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entries  to  be  read  in  evidence.    To  the  ruling  of  the  court 
therein  the  defendants  at  the  time  excepted. 

The  evidence  thus  introduced  is,  in  substance,  as  follows: 

A  special  meeting  of  the  directors  of  the  Fremont,  Lima 
&  Union  R.  R.  Co.  was  held  in  Fremont,  Ohio,  December 
18th,  1864.  Present  at  said  meeting.  La  Q.  Rawson,  C.  "W. 
Foster,  James  Moore,  and  R.  W.  B.  McLellan.  The  follow- 
ing proceedings  were  had: 

The  contract  of  consolidation   (heretofore  set  out)  was 
approved  and  adopted,  and  the  same  was  ordered  to  be  sub- 
mitted to  the  stockholders  at  a  meeting  thereof  to  be  held 
at  the  company's  office  in  Fremont,  Ohio,  January  14th, . 
1865;  and  the  Secretary  was  directed  to  notify  said  stock- 
holders. 

Said  contract  of  consolidation  (as  heretofore  set  out)  is- 
there  spread  out  as  the  one  referred  to  above. 

On  the  3d  day  of  December,  1864,  the  directors  of  the- 
F.,  L.  &  U.  R.  R.  Co.  met  at  the  company's  office  in  Fre- 
mont, Ohio.    Said  meeting  was  called  by  the  president,  La; 
Q.  Rawson,  to  consider  the  contract  of  consolidation,  apdi 
the  following  proceedings  were  then  and  there  had : 

The  said  contract  was  approved  and  adopted,  and  all  the 
doings  of  said  board  at  their  meeting  on  the  18th  day  of 
December  (as  above  set  out)  were  approved  and  adopted 
as  the  act  and  deed  of  said  com.pany;  and  the  president  and 
secretary  were  authorized  to  purchase  for  said  company 
first  mortgage  bonds  of  the  Fremont  &  Indiana  Railroad 
Company  at  par,  and  to  pay  therefor  in  the  capital  stock  of 
this  company,  and  the  purchase  of  certain  of  said  bonds 
heretofore  made  by  the  president  and  secretary  was  ap- 
proved and  confirmed. 

At  a  meeting  of  the  stockholders  of  the  Fremont,  Lima 
&  Union  R.  R.  Co.,  held  at  the  company's  office  in  Fremont, 
Ohio,  January  14th,  1865,  the  following  proceedings  were 
had: 

The  contract  of  consolidatioQ  (heretofore  set  out)  was* 
Vol.  XXXI.— 21 
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adopted;  and  a  meeting  of  the  stockholders  of  this  com- 
pany, and  of  the  Lake  Erie  &  Pacific  R.  R.  Co.,  of  Indiana, 
was  ordered  to  be  held  in  Union  City,  on  the  22d  of  Feb- 
ruary, 1865,  to  elect  nine  directors  of  the  Lake  Eric  &  Louis- 
ville R.  R.  Co. 

At  a  meeting  of  the  stockholders  of  the  F.,  L.  &  U.  R. 
R.  Co.,  held  February  3d,  1865,  the  following  proceedings 
were  had : 

It  was  ordered  that  the  meeting  of  the  stockholders  of 
this  company,  with  the  stockholders  of  the  Lake  Erie  &  Pa- 
cific R.  R.  Co.,  meet  at  Findley,  Hancock  county,  Ohio,  on 
the  Ist  day  of  March,  1865;  and  that  the  meeting  last  above 
^ordered  be  set  aside. 

The  record  of  the  Lake  Erie  &  Pacific  R.  R.  Co.  was 
ithen  identified. 

The  plaintifl^'  then  offered  in  evidence  certain  entries  found 
therein. 

The  defendants  objected  to  the  same,  for  the  following 
-reasons:  because  the  same  is  incompetent  and  irrelevant; 
because  said  proceedings  are  not  according  to  the  laws  of 
Ohio;  because  they  are  not  according  to  the  laws  of  Indi- 
ana; because  said  corporations  are  in  different  States. 

The  court  overruled  the  objection,  and  permitted  the  en- 
tries to  be  read  in  evidence.  To  the  ruling  of  the  court 
therein  the  defendants,  at  the  time,  excepted. 

The  evidence  thus  admitted  is,  in  substance,  as  follows: 

At  a  meeting  of  the  directors  of  the  Lake  Erie  &  Pacific 
R.  R.  Co.,  at  the  company's  office,  in  Cambridge  City,  on 
.the  8th  day  of  December,  1864,  the  following  proceedings 
were  had : 

The  contract  of  consolidation  (heretofore  set  out)  was 
adopted;  and  the  same  was  ordered  to  be  submitted  to  the 
stockholders  of  this  company,  at  a  meeting  to  be  held  on 
the  .18th  day  of  January,  1865. 

On  January  30th,  1865,  notice  was  given  to  the  stock- 
Jiolders  of  the  Lake  Erie  &.Pacific  R.  R.  Co.,  that  said  con- 
tract of  consolidation  was  ratified  and  adopted  by  the  stock- 
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holders  of  each  of  the  constituent  companies  thereto  respec- 
tively; and  that  a  meeting  of  the  stockholders  of  said  com- 
panies would  be  held  at  Findley,  Hancock  county,  Ohio,  on 
the  1st  day  of  March,  1865,  to  elect  directors  for  the  consol- 
idated company. 

N.  H.  Johnson  testified  for  the  plamtiii^  as  follows:  "I 
was  attorney  for  the  L.  E.  &  P.  R.  R.  Co.,  from  April  28th, 
1862,  to  the  consolidation.  I  was  present  when  the  vote 
of  the  stockholders  was  taken  upon  the  question  of  consol- 
idation. This  vote  was  taken  at  the  office  of  the  L.  E.  & 
P.  R.  R.  Co,,  at  Cambridge  City,  commencing  on  the  18th 
day  of  January,  1865,  and  continued  by  adjournment  on 
account  of  the  pendency  of  a  complaint  in  injunction  be- 
fore Judge  Wilson,  of  the  Common  Pleas  of  Wayne  county. 
I  was  a  stockholder,  and  I  am  now.  I  had  two  shares.  I 
was  one  of  the  three  judges  of  the  election,  and  was  chair- 
man. I  kept  the  tally  sheet  and  register  of  votes.  There 
is  no  record  in  preservation  of  that  vote.  I  handed  the 
minutes  of  the  meeting  to  the  Secretary.  I  have  since,  with 
the  oflBicers  of  the  company,  made  diligent  search  in  the 
office  of  the  company  for  them,  but  have  been  unable  to 
discover  anything.  The  vote  was  not  all  cast  that  day,  bo- 
cause  Judge  Wilson,  the  day  before,  granted  a  temporary 
injunction,  enjoining  the  voting  of  stock  to  the  amount  of 
$143,000,  which  had  been  issued  to  Oswald  by  the  company. 
The  stock  of  all  desiring  to  vote  was  voted  except  this. 
The  election  was  then  adjourned  for  three  days.  When 
that  time  had  expired  the  judge  had  not  decided  the  case. 
We  adjourned  to  a  subsequent  day  when  wo  had  a  final 
decision  dissolving  the  injunction,  when  the  $143,000  was 
voted.  I  know  that  as  much  as  $375,000  of  stock  was  vo- 
ted on  the  question  of  consolidation.  The  whole  amount 
of  stock  was  near  $490,000.  All  the  votes  cast  were  for 
consolidation.  The  opponents  declined  voting.  William 
McLaughlin  and  Newton  Irving  were  the  other  judges  of 
the  election.  La  Q.  Rawsou  voted  the  Oswald  stock  of 
$143,000,  on  a  written  proxy  produced  to  us.    Mr.  Rawson 
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has  been  president  of  the  consolidated  road  since  that  time* 
I  do  not  know  the  amount  of  stock  present  that  refused  to 
vote.  I  think  Oswald  was  not  present  at  any  of  these  meet- 
ings. Oswald's  total  stock  was  $369,000-  The  application 
for  iujuction  was  aimed  at  §303,000  of  stocky  and  tempora- 
rily granted  as  to  $143,000^  subsequently  Eawson  voted  the 
whole  $369,000;' 

La  Q.  Rawson  testified  for  the  plaintiff:  "I  was  the  presi- 
dent of  the  plaintiff,  and  I  identity  her  record." 

The  plaintiff  then  offered  in  evidence  certain  entries 
found  therein.  The  defendants  objected  to  the  introduc- 
tion of  the  same.  The  court  overruled  the  objection,  and 
permitted  the  entries  to  be  read  in  evidence  j  to  which  rul- 
ing of  the  court  the  defendants,  at  the  time,  excepted. 

The  evidence  thus  introduced  was,  in  substance,  as  fol- 
lows : 

At  a  meeting  of  the  stockholders  of  The  Lake  Erie  & 
Louisville  R.  R.  Co^,  held  in  Findley,  Ohio,  on  the  1st  day 
of  March,  1865,  the  following  proceedings  were  had:  Nine 
directors  for  said  company  were  elected.  A  meeting  of 
said  directors  was  ordered  to  be  held  that  day  in  Fremont, 
Ohio. 

The  oath  of  office  was  administered  to  six  of  said  direct- 
ors, to  wit :  La  Q.  Rawson,  C.  W.  Foster,  Squire  Carlin, 
"William  H.  Moore,  William  T.  Ballinger,  and  R.  W.  B.  Mc- 
Lellan. 

At  a  meeting  of  the  directors  of  the  Lake  Erie  &  Louis- 
ville R.  R.  Co.  (present,  the  six  above  mentioned  directors), 
held  in  Fremont,  Ohio,  on  the  1st  day  of  March,  1865,  the 
following  business  was  transacted: 

La  Q.  Rawson  was  appointed  President  of  this  company; 
"William  11.  Moore  was  appointed  Vice  President;  R.  W.  B. 
McLellan  was  appointed  Secretary  and  Treasurer;  La  Q. 
Rawson  was  appointed  Superintendent;  S.  Medberry  was 
appointed  Chief  Engineer;  B.  Amsden  was  appointed  Gen- 
eral Agent. 

The  offices  of  the  company  were  located,  and  a  seal  of 
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the  company  adopted.  The  president  and  secretary  were 
authorized  to  issue  and  deliver  certificates  of  capital  stock 
as  provided  in  the  articles  of  consolidation.  They  were 
also  authorized  to  issue  and  deliver  certificates  of  capital 
fitock  to  subscribers  to  the  capital  stock  of  either  of  the 
constituent  companies,  who  had  not  received  the  same,  on 
filing  with  the  secretary  receipts  of  the  treasurer  of  this 
company,  or  of  the  treasurer  of  either  of  the  constituent 
companies,  showing  that  said  subscriptions  had  been  paid 
in  full. 

The  plaintiff  then  offered  in  evidence  the  deed  of  trust 
•executed  by  the  L.  E.  &  P.  R.  E.  Co.  to  George  T.  M.  Da- 
vis and  G.  A.  Eobbins,  dated  March  31st,  1863,  to  secure 
890  bonds,  including  the  seventy  bonds  in  controversy  in 
this  case,  which  said  deed  of  trust  is  the  same  as  heretofore 
6et  out  as  an  exhibit  to  the  complaint. 

It  is  admitted  that  said  890  bonds  are  all  in  the  hands  of 
the  trustees,  except  one,  which  is  in  the  hands  of  Benjamin 
Smith,  President  of  the  Central  Railroad. 

The  plaintiff  then  introduced  in  evidence  the  contract 
between  James  Oswald  and  The  Lake  Erie  &  Pacific  R.  R. 
Co.,  which  contract  is,  in  substance,  as  follows: 

Said  contract  was  entered  into  on  the  23d  day  of  Decem- 
ber, 1861.  For  the  consideration' hereinafter  mentioned, 
Oswald  agrees  to  furnish  all  the  material,  and  perform  all 
the  labor  necessary  to  construct  and  finish  a  single  track 
railroad  from  Rushville,  lud.,  to  Union,  Ind.,  with  the  nec- 
essary appendages,  according  to  the  specifications  annexed ; 
the  work  to  be  commenced  within  thirty  days  after  notifi- 
cation to  Oswald  that  the  local  subscription  to  the  capital 
stock  amounts,  in  the  aggregate,  to  $4,000  per  mile,  and 
that  the  right  of  way  has  been  secured,  and  the  work  staked 
out,  and  at  least  two-thirds  of  the  local  subscription  paid 
in;  the  road  to  be  completed  within  two  j'ears  from  the 
commencement  of  the  work,  provided  the  bonds  of  the 
company  can  be  judiciously  negotiated — said  bonds  to  be 
received  in  part  payment  of  the  work  and  used  for  the  pur- 
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chttse  of  iron;  the  directore  to  extend  said  time,  as  they 
deem  advisable.  For  the  construction  of  said  road,  the  L. 
E.  &  P.  R.  R.  Co.  agrees  to  pay  said  Oswald,  per  mile,  as  fol- 
lows: $16,000  in  the  iirst  mortgage  bonds  of  said  company 
bearing  seven  per  cent,  interest,  payable  semi-annually ; 
$8,000  in  the  capital  stock  of  said  company;  and  $8,500  in 
money;  payments  to  be  made  monthly,  according  to  the 
work  done;  the  bonds  stipulated  to  be  given  on  this  con- 
tract to  be  executed  and  deposited  in  some  banking  insti- 
tution, together  with  this  contract,  as  soon  as  practicable  af- 
ter the  commencement  of  the  work — said  bonds  to  be  held 
in  trust  by  such  third  party,  and  to  be  used  only  in  procur- 
ing iron.  Upon  the  failure  of  payments,  as  above,  Oswald 
can  suspend  or  continue  the  work  at  his  election,  and  is  re- 
leased from  all  liability  to  further  prosecute  the  work,  but 
the  railroad  company  is  not  released  thereby  from  any 
claims  of  damages  Oswald  may  have  by  such  suspension. 
No  more  than  $16,000  per  mile  of  first  mortgage  bonds  are 
to  be  issued  on  said  road. 

Specifications  of  said  work  are  attached  to  the  above  con- 
tract. 

The  plaintift*  introduced  in  evidence  a  release  and  cancel- 
lation of  the  contract  above  set  out,  which  is,  in  substance, 
as  follows :  For  value  received,  and  upon  a  final  settlement 
between  the  Lake  Erie  &  Pacific  R.  R.  Co.,  now  the  Lake 
Erie  &  Louisville  R.  R.  Co.,  and  the  assignee  of  the  execu- 
tor of  James  Oswald,  deceased,  the  foregoing  contract  is 
cancelled — full  satisfaction  and  payment  thereof  acknowl- 
edged by  said  assignee.  The  railroad  company  is  released 
from  all  liability  on  the  same.  The  trustees  named  in  the 
mortgage  made  by  the  L.  E.  &  P.  R.  R.  Co.  are  directed  to 
surrender  said  bonds  covered  by  said  mortgage  to  said  L. 
E.  &  L.  R.  R.  Co.,  successors  of  the  L.  E.  &  P.  R.  R.  Co.,  held 
by  them  in  escrow.  Said  release  is  signed  "A.  B.  Williams," 
and  bears  date,  "Fremont,  Ohio,  April  11th,  A.  D.1867." 

The  plaintiff  then  offered  in  evidence  the  proposition  of 
James  Oswald  to  the  Lake  E.  &  P.  R.  R.  Co.,  dated  Decern- 
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ber  11th,  1861,  for  the  construction  of  said  road.     The 
foregoing  contract  is  based  upon  said  proposition. 

A  resolution,  which  was  adopted,  accepting  the  aforesaid 
Oswald  proposition,  signed  by  the  Secretary  of  the  com- 
pany, then  follows  in  the  record. 

The  plaintiff  then  offered  in  evidence  an  entry  in  the 
Probate  Order  Book  of  the  Fayette  Common  Pleas,  made 
at  the  December  term,  1867,  as  follows: 

"Be  it  remembered  that  on  this  9th  day  of  December, 
1867,  J.  P.  Siddall,  attorney  for  the  Louisville  &  Lake  Erie 
Railroad  Co.,  filed  in  the  clerk's  ofBce  of  the  court  of  com- 
mon pleas,  an  authenticated  copy,  with  the  proceedings 
thereon,  of  the  last  will  and  testament  of  James  Oswald, 
late  of  the  county  of  Welland,  Canada,  which  reads,  to  wit:" 
The  proceedings  exhibited  are  the  proceedings  of  the  sur- 
rogate court  of  Welland  county,  admitting  to  probate  the 
will  of  James  Oswald,  of  the  village  of  Stanford,  county  of 
Welland,  and  Province  of  Canada,  and  appointing  John  C. 
Fisher  to  administer  upon  the  estate. 

The  will  of  James  Oswald  was  exhibited  as  part  of  said 
proceedings.  It  is  dated  the  26th  day  of  March,  1864,  and 
was  admitted  to  probate  on  the  28th  day  of  March,  1866. 
The  testator  bequeathed  all  his  property  to  his  wife,  Jane 
Oswald. 

Attached  to  said  proceedings  are  two  certificates.  Dex- 
ter D.  Everand  certifies,  that  he  is  register  of  the  surrogate 
court  of  Welland  county, "  that  the  annexed  is  a  true,  full,  and 
complete  copy  of  the  will  of  James  Oswald,  and  of  the  pro- 
bate thereof,  as  appeare  from  said  original  will  on  file  in  my 
office,  and  from  the  records  of  said  court,  and  I  further  cer- 
tify that  as  such  register  I  am  clerk  of  said  court,  and  have 
the  legal  custody  of  such  will  and  probate  thereof,  and  of 
the  records  of  said  court,  and  I  farther  certify  that  Harvey 
Williams  Price,  Esq.,  is  the  judge  of  said  court,  and  surro- 
gate of  said  county." 

Then  follows  the  certificate  of  Harvey  Williams  Price. 
"I,  Harvey  Williams  Price,  judge  of  her  Majesty's  surro- 
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gate  court,  of  the  county  of  Welland,  in  the  Province  of 
Ontario,  do  hereby  attest  and  certify  that  the  above  named 
Dexter  D.  Everand  is  the  register  and  clerk  of  said  court, 
and  that  I  am  judge  thereof,  and  that  the  above  certificate 
of  the  said  register  is  made  and  signed  by  him  and  is  au- 
thentic, and  that  as  such  register  and  clerk  he  has  legal 
custody  of  said  will  and  the  probate  thereof.'^ 

The  order  thus  proceeds: 

"And  the  court  being  satisfied  that  the  instrument  ought 
to  be  allowed  as  the  last  will  of  the  deceased,  ordered  that 
the  same  be  filed  and  recorded  by  the  clerk  of  this  court" 

The  appellants  objected  to  the  introduction  of  said  evi- 
dence for  the  reasons,  that  it  was  irrelevant  and  incompe- 
tent; because  the  court  had  no  jurisdiction  of  the  subject 
matter  of  the  order;  and  because  there  was  no  evidence 
that  said  Oswald  was  dead.  But  the  court  permitted  said 
entry  and  exhibits  to  be  read  in  evidence,  and  the  appel- 
lants excepted. 

The  plaintiff'  then  offered  in  evidence  the  record  of  the 
will  of  James  Oswald  and  the  probate  thereof  in  Canada, 
as  recorded  in  the  record  of  wills  of  Fayette  county,  In- 
diana, the  will  and  probate  being  the  same  heretofore  re- 
ferred to. 

The  appellants  objected  to  the  introduction  of  this  evi- 
dence for  the  reasons,  that  it  was  irrelevant  and  incompe- 
tent; because  it  was  improperly  of  record;  and  because 
there  was  no  evidence  of  the  death  of  James  Oswald.  The 
court  overruled  the  objection,  and  the  appellants  excepted- 

Alfred  B,  Williams  testified  for  the  plaintiff',  as  follows: 
"I  was  acquainted  with  James  Oswald ;  he  lived  at  Stanford, 
C.  TV".,  thrce*or  three  and  one-half  miles  from  Suspension 
Bridge,  in  the  county  of  Welland.  I  was  at  his  house  on 
the  26th  or  27th  of  September,  1865,  and  saw  him.  I  was 
there  again  on  the  10th  of  May,  1866,  and  again  on  the 
10th  or  11th  of  July,  1866.  When  at  his  house  in  May, 
1866, 1  saw  Mrs.  Oswald,  but  did  not  see  him.  I  met  John 
C.  Fisher  there." 
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An  agreement  between  John  C.  Fisher,  as  executor  of 
Oswald,  and  the  witness,  was  exhil^ted  to  the  witness.  The 
witness  testified  that  he  recognized  the  signature  of  Fisher, 
and  saw  him  sign  it. 

The  plaintiff  then  oftered  said  agreement  in  evidence. 
The  defendants  'objected  to  the  introduction  of  the  same 
for  the  following  reasons :  Because  it  was  irrelevant  and 
incompetent;  because  there  was  no  evidence  of  Oswald's 
death,  or  that  Fisher  had  power  to  make  it. 

The  court  overruled  the  objection,  and  permitted  the 
agreement  to  be  read  in  evidence.  To  the  ruling  of  the 
court  therein  the  defendants  excepted. 

Said  agreement  is,  in  substance,  as  follows :  That  on  the 
23d  day  of  December,  1861,  James  Oswald  entered  into  a 
contract  with  the  Lake  Erie  &  Pacific  R.  R.  Co.,  to  con- 
struct the  road  of  said  company,  etc.  Said  contract  re- 
ferred to  is  the  same  as  heretofore  set  out.  That  said  con- 
tract was  not  wholly  executed,  but  was  suspended  and  dis- 
continued; and  that  at  the  time  of  the  death  of  said  Os- 
wald, there  were  certain  rights  and  liabilities  of  the  parties 
thereto  growing  out  of  said  contract,  which  remain  unset- 
tled. That  John  C.  Fisher,  as  said  Oswald's  executor,  for 
the  purpose  of  settling  said  estate,  and  for  a  valuable  con- 
sideration paid,  or  agreed  to  be  paid,  by  Alfred  B.  Williams, 
sets  over  and  assigns  to  said  "Williams  all  rights  and  inter- 
ests of  said  estate,  legal  or  equitable,  in  said  contract,  includ- 
ing the  certificates  of  stock  in  said  company  held  by  S. 
Medberry  in  trust  under  said  contract.  Said  Williams  in- 
demnifies said  estate  against  all  claims  that  may  be  asserted 
against  it  by  the  Lake  E.  &  P.  R.  R.  Co.,  its  successors,  or 
others  claiming  under  it.  Said  agreement  is*dated  July 
11th,  1866. 

The  plaintiff  then  offered  in  evidence  an  agreement  be- 
tween said  A.  B.  Williams  and  the  Lake  Erie  &  Louisville 
R.  R.  Co:,  dated  the  14th  day  of  June,  1866.  The  defend- 
ants objected  to  the  introduction  of  said  evidence.  The 
court  overruled  the  objection,  and  to  such  ruling  of  the 
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court  the  defendauts  excepted.  Said  agreement  was  then 
read  in  evidence,  and  is,  in  substance,  as  follows: 

Said  agreement  was  made  on  the  14th  day  of  June,  1866, 
between  the  Lake  Erie  &  Louisville  R.  R.  Co.,  successors 
by  consolidation  of  the  Lake  Erie  &  Pacific  R.  R.  Co.,  of 
the  first  part,  and  Alfred  B.  Williams,  of  the  second  part 
It  is  agreed  that  if  said  "Williams  becomes  the  assignee  of 
said  executor  of  said  James  Oswald,  deceased,  of  the  con- 
tract between  said  Oswald  and  the  Lake  Eric  &  Pacific  E. 
R.  Co.  (which  contract  has  been  heretofore  set  out),  he,  the 
said  Williams,  will  cancel  said  contract.  In  consideratiou 
of  such  cancellation,  the  party  of  the  first  part  agrees  to 
deliver  to  said  Williams  $23,000,  at  par  value,  of  the  first 
mortgage  bonds  of  said  first  party.  And  said  first  party 
also  agrees  to  pay  to  said  Williams,  on  proof  to  said  first 
party  of  such  before  mentioned  assignment  to  him,  the  said 
Williams,  by  the  aforesaid  executor,  of  said  Oswald  contract, 
the  sum  of  $1,750 — the  same  to  be  applied  in  payment  of 
the  claims  of  said  estate  against  said  first  party.  Said  first 
party  also  agrees  to  pay  a  certain  judgment  against  said 
Oswald,  amounting  to  about  $1,300.  It  is  further  agreed 
that  $369,950  of  the  capital  stock  of  said  Lake  Eric  &  Pa- 
cific R.  R.  Co.,  now  in  the  hands  of  S.  Medberry  in  trust, 
shall  be  delivered  by  said  Medberry  to  the  said  L.  Q.  Raw- 
son. 

Alfred  B.  Williams  continued  his  testimony,  as  follows: 
"I  am  the  same  Williams  mentioned  in  the  contract  with 
John  C.  Fisher." 

An  agreement,  dated  April  11th,  1867,  endorsed  on  the 
contract  between  James  Oswald  and  the  Lake  Erie  &  Pa- 
cific R.  R.  Co.,  purporting  to  be  signed  by  this  witness,  was 
then  exhibited  to  him,  and  ho  identified  his  signature.  The 
plaintift'  then  ofiered  in  evidence  the  said  agreement  en- 
dorsed upon  said  contract.  The  defendants  objected  to  the 
introduction  of  the  same.  The  court  overruled  the  objec- 
tion, and  the  defendants  excepted. 

Said  endorsement  was  then  read  in  evidence,  and  is  the 
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same  heretofore  set  out.  Said  endorsemeut  is  a  eancella- 
tion  of  the  Oswald  contract,  and  releases  said  company 
from  all  liabilities  on  account  of  the  same. 

A.  B.  Williams  continued  his  testimony,  as  follows:  The 
plaintiff  asked  the  witness  the  following  question:  "State 
whether  you  have  heard  Davis  or  Robbins  say  anything 
about  the  surrender  of  the  bonds."  The  defendants  ob- 
jected to  the  same,  because  it  was  irrelevant  and  incompe- 
tent, and  because  it  was  hearsay.  The  court  overruled  the 
objection,  and  permitted  the  witness  to  answer  the  question. 
The  defendants  excepted  to  the  ruling  of  the  court  therein. 
The  witness  answered,  that  Davis  refused  to  surrrender  the 
bonds  or  cancel  the  mortgage. 

The  defendants  then  offered  to  prove  by  said  Williams, 
that  all  the  moneys  used  by  him  in  his  expenses  to  Canada 
and  return,  in  the  negotiations  and  consummation  of  the 
contract  with  Fisher,  were  the  moneys  of  others,  to  wit, 
Dillard  Ricketts  and  Benjamin  Smith.  The  plaintiff  ob- 
jected to  the  introduction  of  said  evidence,  and  the  court 
sustained  the  objection.  To  said  ruling  of  the  court  the 
defendants  excepted. 

The  defendants  also  offered  to  prove  by  said  Williams, 
that  in  his  negotiations  with  said  Fisher  in  and  about  said 
contract  and  assignment  (heretofore  set  out),  he  was  acting 
as  the  agent  of  D.  Ricketts,  President  of  the  Jeftersonville 
R.  R.  Co.,  and  Benjamin  Smith,  President  of  the  Indiana 
Central  R.  R.  Co.,  and  that  he  had  no  interest  in  the  same, 
but  all  benefits  arising  therefrom  were  for  said  Ricketts  and 
Smith.  The  plaintiff'  objected  to  the  introduction  of  said 
evidence,  and  the  court  sustained  the  objection.  To  which 
ruling  of  the  court  the  defendants  excepted. 

La  Q.  Rawson  testified,  for  the  plaintift':  "I  talked  with 
Paine  and  Webb,  two  of  the  defendants  herein,  in  New 
York,  before  this  suit  was  commenced.  They  were  speak- 
ing about  these  seventy  bonds,  and  said  they  had  some  in- 
terest in  them,  and  wanted  to  know  when  they  were  going 
to  be  got  out,  and  why  they  had  not  been  got  out  before." 
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The  plaiDtift'  then  offered  in  evidence  an  order  of  the  di- 
rectors of  the  Lake  Erie  &  Louisville  R.  R.  Co.,  authoriz- 
ing the  issue  of  two  mortgages,  dated  August  14th,  1866. 
The  defendants  objected  to  the  same.  The  court  overruled 
the  objection,  and  permitted  the  order  to  be  read  in  evi- 
dence. To  the  ruling  of  the  court  therein  the  defendants 
excepted. 

The  evidence  thus  introduced  is,  in  substance,  as  follows: 
By  order  of  the  board  of  directors  of  the  Lake  Erie  & 
Louisville  R.  R.  Co.,  for  the  purpose  of  finishing  the  por- 
tion of  said  road  lying  between  Cambridge  City,  Ind.,  and 
Rushville,  Ind.,  an  issue  of  400  bonds  of  this  company,  of 
$1,000  each,  payable  in  the  year  1900,  bearing  seven  per 
cent,  interest,  payable  semi-annually,  was  authorized;  said 
bonds  to  be  secured  by  mortgage,  or  deed  of  trust,  upon  the 
aforesaid  portion  of  the  road  of  this  company.  It  was  also 
resolved  by  said  board,  for  the  purpose  of  finishing  that 
part  of  said  road  between  Cambridge  City,  Ind.,  and  Union 
City,  Ind.,  to  issue  700  bonds  of  said  company,  of  §1,000 
each,  payable  in  the  year  1900,  bearing  seven  per  cent,  in- 
terest, payable  semi-annually;  said  bonds  to  be  secured  by 
mortgage,  or  deed  of  trust,  upon  said  part  of  the  road  ly- 
ing between  Cambridge  City,  Ind.,  and  Union  City,  Ind. 

The  plaintiff*  then  introduced  in  evidence  part  of  the 
mortgage  record  of  Fayette  county,  the  same  being  the 
record  of  a  deed  of  trust  by  the  Lake  E.  &  L.  R.  R.  Co.  ,to 
Geo.  T.  M.  Davis,  dated  September  25t.h,  1866,  which  mort- 
gage, or  deed  of  trust,  contains  the  usual  provisions  of  such 
instruments,  and  was  executed  on  the  25th  day  of  Septem- 
ber, 1866,  by  the  Lake  E.  k  L.  R.  R.  Co.  to  George  T.  M. 
Davis,  of  New  York,  as  trustee  for  the  bondholdci's.  It 
mortgages  the  road,  franchises,  etc.,  of  said  company  ex- 
tending from.  Cambridge  City,  Ind.,  to  Rushville,  Ind.,  etc., 
to  secure  the  payment  of  four  hundred  bonds,  of  §1,000 
each,  payable  on  the  1st  of  January,  1900,  in  New  York, 
with  seven  per  cent,  interest  per  annum,  payable  semi-an- 
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nually.  This  instrument  was  duly  e:  ^cuted  by  the  parties 
the'''  >,  and  recorded. 

La  Q.  Eawson  testified  for  the  plaintiif,  as  follows:  "The 
bonds  authorized  by  the  orders,  and  the  two  mortgages 
mentioned  therein,  were  executed,  and  forwarded  to  the 
trustee,  George  T.  M.  Davis,  at  New  York.  One  of  thes^ 
mortgages  is  the  one  already  introduced.  We  did  not  senc' 
as  many  bonds  to  Davis  as  the  orders  authorized.  I  sent 
$400,000  or  $500,000.  I  sent  the  bonds  by  express,  and  re- 
ceived Mr.  Davis'  receipt." 

A.  B.  Williams  testified  for  the  plaintiff,  as  follows:  "I 
saw  bonis  in  the  possession  of  Davis,  in  New  York,  pur- 
porting \  be  issued  by  the  Lake  Erie  &  Louisville  E.  R.  Co. 
This  was  in  August  last." 

La  Q.  Eawson  testified  for  the  defendants,  as  follows: 
The  defendants  proposed  to  prove  by  said  witness,  that 
one  of  the  bonds  secured  by  the  mortgage  exhibited  in  the 
complaint  is  outstanding  in  the  hands  of  the  party  to  whom 
negotiated — a  person  not  a  party  to  this  suit,  who  held  the 
same  when  this  suit  was  brought,  with  full  notice  of  the 
facts  connected  with  the  Oswald  contract  and  the  defend- 
ants' rights  under  it;  and  that  the  plaintifif  knew  in  whose 
hands  said  bond  was  at  the  time  this  suit  was  brought. 

The  plaintiff  objected  to  the  introduction  of  said  evi- 
dence. The  court  sustained  the  objection,  and  the  defend- 
ants excepted  to  the  ruling  of  the  court  therein. 

The  said  witness  then  identified  the  First  Annual  Eeport 
of  the  plaintiff  to  her  stockholders,  being  a  printed  pam- 
phlet issued  to  said  stockholders  about  the  7th  of  March, 
1866.  The  defendants  then  offered  in  evidence  certain 
portions  of  said  report.  The  plaintiff  objected  to  the  in- 
troduction of  the  same,  and  the  court  sustained  the  objec- 
tion. To  the  ruling  of  the  court  therein  the  defendants 
excepted. 

The  evidence  thus  offered^  and  excluded,  is  as  follows; 
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^^ First  Ammal  Rqiott  of  the  Lake  Erie  ^  Louisville  R.  i?. 

Co.,  to  the  Stockholders,  March  7thy  1866. 

The  Lake  Erie  &  Pacific  Eailroad  Company,  as  above, 
was  organized  under  the  general  railroad  law  of  Indiana, 
and  a  contract  was  made  for  furnishing  all  the  material  and 
building  complete  the  entire  road,  to  be  paid  for,  a  part  in 
cash,  a  part  in  the  capital  stock,  and  a  part  in  first  mortgage 
seven  per  cent,  bonds  of  the  company. 

In  accordance  with  this  arrangement,  a  mortgage  and 
890  bonds  of  $1,000  each  were  executed  and  placed  in  the 
bands  of  tnistees  in  the  city  of  New  York,  thereto  renaain 
until  called  for  by  a  joint  order  of  both  parties  to  the  con- 
tract, in  accordance  to  the  provisions  thereof.  Those  pro- 
visions of  the  contract  having  never  been  fully  complied 
with,  the  bonds  still  remain  in  the  hands  of  said  trustees, 
excepting  one,  which  has  been  sold  and  is  now  outstanding. 

The  work  under  this  contract  was  suspended  in  the  spring 
of  1864. 

V.«  mJU  4«  •.!«  «V  ^«  >V  VV  «V  •.*'  *V 
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This  line  of  road  was,  in  the  fall  of  that  year,  placed  un- 
der contract,  and  the  work  of  grading,  furnishing  ties,  and 
preparing  for  laying  the  track  continued  to  go  forward  un- 
til a  large  majority  of  the  work  in  preparing  the  road  bed 
for  the  iron  had  been  accomplished,  and  until  the  extreme- 
ly high  prices  of  labor  and  materials  of  all  kinds  rendered 
a  suspension  of  the  work  necessary,  in  the  summer  of  1864, 
since  which  time  it  has  remained  in  suspense. 

In  furtherance  of  the  original  design  of  making  this  a 
great  through  line  of  road  from  Fremont  to  Louisville,  Ky., 
via  the  Jeftersonville  railroad,  and  thereby  perfecting  a 
communication  on  the  shortest  and  best  line  for  the  inter- 
change of  the  business  of  all  that  region  of  country  at  and 
south  of  Louisville  and  along  the  Ohio  river,  with  Indiana, 
Ohio,  and  the  eastern  markets,  the  stock,  franchises,  etc.,  of 
the  Fremont,  Lima  &  Union  Railroad  Co.,  formerly  known 
as  the  Fremont  &  Indiana  Bailroad  Co.,  has  been  consoli- 
dated with  that  of  the  Lake  Erie  &  Pacific  Hailroad  Co. 
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This  consolidation  was  confirmed  by  a  vote  of  the  stock- 
holders of  both  companies,  in  January  last,  thus  making  it 
all  one  road  from  Fremont,  Ohio,  to  Eushville,  Ind.,  about 
175  miles  in  length. 

At  Eushville,  your  road  will  connect  with  a  branch  of  the 
Jeftersonville  road  via  Shelbyville  to  Columbus,  thence  over 
the  Jeftersonville  road  proper  to  JeffersonviUc,  Indiana,  112 
miles,  making  the  whole  distance  from  Fremont  to  Jeffer- 
sonville  287  miles,  over  a  road  which,  for  beauty  of  align- 
ment and  easy  grades,  is  probably  not  equaled  by  any  road 
of  similar  length  in  the  western  country. 

This  makes  a  much  shorter  and  better  connection  be- 
tween the  Falls  of  the  Ohio,  at  Louisville,  and  the  naviga- 
ble waters  of  Lake  Erie,  than  can  be  had  by  any  other 

|i|ip  H*  'i^  4^  *!•  '•*  'J*  H^ 

The  board  of  directors  now  propose  to  issue  bonds  which 
shall  be  secured  by  a  first  mortgage  on  the  whole  road,  of 
an  amount  sufficient,  in  addition  to  the  aid  to  be  obtained 
along  the  line,  to  complete  and  equip  it,  and  retire  the  pres- 
ent outstanding  bonds,  which  are  to  be  taken  up  and  can- 
celed, in  exchange  for  a  like  number  of  the  new  issue. 
From  the  progress  already  made,  looking  to  the  negotiation 
of  these  bonds,  it  is  confidently  believed  that  we  shall  soon 
be  able  to  dispose  of  a  sufficient  amount  of  them  to  justify 
the  resumption  of  work  on  the  line. 

"L.  Q.  Rawson, 

^^PresidenL 
"Fremont,  March  7th,  1866." 

The  defendants  then  proved  the  execution  of,  and  offered 
in  evidence,  a  contract  between  James  Oswald  and  the  de- 
fendants Paine,  Fay,  Webb,  and  Geo.  P.  Eddy.  The  plaint- 
iff objected.  The  court  sustained  the  objection,  and  the 
defendants  excepted. 

The  contract  thus  offered  in  evidence,  and  rejected,  is 
hereinbefore  set  for  as  "Exhibit  No.  1,"  of  the  answer  {an^ 
te,  p.  299). 

The  defendants  then  identified  the  record  of  the  Lake  E. 
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&  P.  R.  E.  Co.,  and  offered  in  evidence  certain  entries  found 
therein.  The  plaintiff  objected  to  the  introduction  of  the 
same,  and  the  court  sustained  the  objection.  The  defend- 
ants excepted  to  the  ruling. 

The  evidence  thus  excluded  is,  in  substance,  as  follows : 
That  at  a  meeting  of  the  board  of  directors  of  the  Lake 
Erie  &  Pacific  R.  R.  Co.,  convened  at  Suspension  Bridge, 
N.  T.,  on  the  14th  day  of  November,  1864,  it  was  resolved 
to  accept  the  proposition  of  James  Oswald  to  cancel  his 
contract  with  said  road.  Said  proposition  is  dated  Novem- 
ber 14th,  1864,  and  the  same  has  heretofore  been  set  out. 

It  was  also  resolved  to  consolidate  said  road  with  the  F., 
L.  &  XJ.  R.  R.  Co.,  upon  the  terms  of  a  paper  made  this  day, 
subject  to  the  ratification  of  the  stockholders.  Said  contract 
of  consolidation  is  then  set  out  upon  the  records  of  said  com- 
pany, and  is  the  same  as  the  contract  of  consolidation  here- 
tofore set  out,  except  that  it  recites,  that  the  basis  of  consol- 
idation and  stock  representation  of  each  of  the  constituent 
companies  shall  be  $470,000  to  the  Lake  E.  &  P.  R.  R.  Co., 
and  $900,000  to  the  P.,  L.  &  IT.  R.  R.  Co.;  and  in  case  that 
the  stock  now  issued  by  each  of  said  companies  is  less  than 
the  amount  of  each  as  above  stated,  an  additional  amount 
or  per  cent,  of  stock  shall  be  issued  to  the  present  stock- 
holders in  each  of  said  companies,  to  make  it  equal  to  the 
amount  above  mentioned  for  each  road.  The  present  stock 
of  said  companies  is  to  be  surrendered,  and  consolidated 
stock  to  be  given  in  lieu  thereof,  when  the  consolidation  is 
perfected.    Said  contract  is  signed  by 

Geo.  p.  Eddy,  D.  Webb,  N.  E.  Paine,  John  D.  Fay, 

Directors  of  the  L.  E.  ^  P.  B.  jR,  Co. 
R.  Jennings, 

J^c'y  L.  E.  ^  R  E.  B.  Co. 

La.  Q.  Rawson,  8.  Carlin,  C.  W.  Foster,  D.  J.  Cort, 
James  Moore,  R.  W.  B.  McLellan, 

Bircdors  of  the  F.  L.  ^  U.  B.  B.  Co. 
R.  W.  B.  MoLellan, 

Se(fy  F.  L.  ^  U.  B.  B.  Co. 
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It  was  also  resolved  to  deliver  to  James  Oswald  an  order 
addressed  to  Messrs.  Davis  and  Bobbins,  trustees,  etc.  The 
same  has  been  heretofore  set  out  in  full  as  Ex.  "So.  5.  It 
was  also  resolved  to  convene  a  meeting  of  the  stockholders 
of  said  company,  to  consider  said  contrart  of  consolidation, 
at  Cambridge  Citj^  Ind.,  on  the  4th  day  of  January,  1866; 
and  the  Secretary  was  directed  to  notify  the  stockholders  of 
the  same. 

The  defendants  then  ofiered  in  evidence  certain  other  en- 
tries in  the  record  of  the  Lake  E.  &  P.  R.  R.  Co.  The 
plaintiff  objected  to  the  introduction  of  the  same,  the  court 
sustained  the  objection,  €md  the  defendants  excepted. 

The  evidence  thus  oftered  and  excluded  was,  in  substance, 
03  follows: 

At  a  meeting  of  the  board  of  directors  of  the  Lake  E. 
&  P.  R.  R.  Co.,  held  at  Cambridge  City,  Ind.,  Dec.  6th,. 
1864,  the  proceedings  of  said  board  had  at  Suspension 
Bridge,  N.  Y.,  November  14th,  1864,  as  above,  were  ap- 
proved and  confirmed,  and  the  contract  of  consolidation 
there  entered  into  was  ratified,  confirmed,  and  adopted.  It 
was  also  resolved  to  submit  said  consolidation  contract  to* 
the  stockholders  of  said  company  at  a  meeting  thereof,  to* 
be  called  for  that  purpose,  to  be  held  in  Cambridge  City,, 
Indiana,  January  18th,  1865.  It  was  also  resolved  that  all 
proceedings  had  at  Suspension  Bridge,  N.  Y.,  on  the  14th 
day  of  November,  1864,  not  heretofore  referred  to,  relating 
to  the  Oswald  contract,  so  called,  or  otherwise,  be  and  are  • 
fully  confirmed  and  adopted. 

On  motion  of  the  plaintiff,  various  parts  of  the  defend- 
ants* depositions  were  suppressed.  The  defendants  excepted 
to  the  rulings  of  the  court  therein. 

The  defendants  then  read  in  evidence  the  unsuppressed 
portions  of  the  deposition  of  Nicholas  E.  Paine,  as  fol- 
lows : — 

*        *        *    "Soon  after  this, a  company  was  organized 
for  the  construction  of  the  same,  known  as  the  Lake  Erie- 
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&  Pacific  Railroad  Company,  with  seven  directors,  who  were, 
as  well  as  I  now  remember,  L.  Q.  Rawson,of  Ohio;  George 
P.  Eddy,  John  D.  Fay,  and  myself,  of  the  State  of  New 
York;  Alexander  White,  R,  Rush,  and  Dr.  Sexton,  Sen., 
of  the  State  of  Indiana;  h^  *  *  and  said  Rawson 
was  requested  to  retire  from  the  presidency  and  director- 
-ship  of  the  L.  E.  &  P.  R.  R.  Co.,  which  ho  thereafter  did, 
.and  said  Eddy  was  chosen  in  his  place.  *  *       * 

'This  meeting  at  Cleveland  was  adjourned  to  the  Suspen- 
sion Bridge,  where  said  Oswald,  Eddy,  Faj^  Rawspn,  and 
'his  engineer,  S.  Medberry,  and  myself,  met  for  the  pur- 
pose of  considering  further  the  question  of  consolidation. 
'This  was  about  the  14th  of  November,  1864.  Mr.  Rawson 
then  claimed  to  represent  the  Fremont,  Lima  &  Union  road, 
:and  Medberry  was  present  as  his  adviser.  Mr.  Rawson 
then  distinctly  and  intimately  knew  the  precise  condition 
of  the  Lake  Erie  &  Pacific  road,  the  number  of  ties  it 
owned,  the  extent  of  its  grading,  and  the  amount,  as  near 
as  could  be  stated  by  Mr.  Webb,  of  the  floating  debt,  and 
also  the  state  of  its  bonds  and  stodk.  lie  knew  of  the 
amount  of  local  subscriptions  that  were  unpaid,  and  what 
was  conditional,  and  what  unconditional,  there  being  mucli 
more  of  these  subscriptions,  as  well  as  I  now  remember, 
which  were  considered  good,  than  the  supposed  amount  of 
the  floating  debts.  Said  Rawson  also  then  knew  clearly, 
distinctly,  positively,  and  iu  detail,  and  had  done  so  from 
time  to  time,  from  the  beginning,  the  precise  relations 
of  Eddy,  Fay,  Webb,  Oswald,  and  myself,  in  the  Oswald 
contract  as  above  stated.  There  was  no  concealment  from 
•him  in  any  respect  in  reference  thereto,  nor  from  any  one 
else  who  made  inquiry.  The  whole  state  of  the  case  was 
familiar  to  him  as  to  myself,  or  either  of  the  directors. 
Under  this  state  of  facts  we  opened  the  negotiations  for 
consolidation,  and  stated  to  said  Rawson  what  proposition 
•Oswald  would  probably  make  to  his  board  of  directors 
(which  was  considered  a  matter  of  mere  form),  as  the  con- 
»tractor  of  record.    *        *        *    There  is  a  writins:  to  that 
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effect  with  Rawson  and  a  Mr.  Ksher,  the  executor  of  Os- 
wald, a  copy  of  which  is  annexed  hereto,  marked  ^A,-*        ^' 
*        *    but  I  had  no  knowledge  of  this  until  after  the 
contract  was  closed,  nor  had  Fay  or  Webb,  as  I  believe. 
Afterwards,  and  before  the  stockholders  of  either  of  the 
roads  had  voted  upon  the  question  of  consolidation,  thus  in- 
cipiently  begun  at  the  Bridge,  as  aforesaid,  it  was  adjudged 
necessary  to  legalize  the  proceedings  as  to  said  consolida- 
tion, thus  commenced  at  said  Bridge,  in  the  State  of  Indi- 
ana; and  the  said  Pay,  Eddy,  Webb,  and  myself,  as  direct- 
ors, went  to  Cambridge  City,  and  there  met  Eawson  and 
others  of  the  board  of  the  Lake  Erie  &  Pacific  road,  with 
several  of  its  stockholders,  among  whom  was  Alfred  B. 
Williams,  and  the^proceedings  at  the  Bridge  were  then  and 
.  there  confirmed  by  resolution  of  the  board,  and  I  then  and 
there,  in  a  statement  before  the  board  and  said  stockhold- 
ers, and  said  Williams,  rehearsed  the  transaction  at  the 
Bridge  as  to  the  $70,000  bonds,  and  the  interest  therein  of 
Webb,  Fay,  Eddy,  and  myself,  with  said  Oswald,  and  the 
fact  that  Oswald  was  to  pay  what  of  them  might  be  duo  to 
Davis,  Robbins,  and  said  Wadsworth,  to  the  end  that  there 
should  be  no  want  of  knowledge  in  reference  thereto  be- 
fore a  final  action  was  had  upon  the  question  of  consolida- 
tion.   My  object  in  this  regard  was  to  give  full  notice  of  my 
interest  in  said  bonds,  and  how  that  interest  arose,  so  that 
all  hearing  might  act  accordingly.    Such  proceedings  were 
thereafter  had,  as  I  am  informed  and  believe  to  be  true,  that 
the  said  roads  were  consolidated,  and  assumed  the  name  of 
the  "Lake  Erie  &  Louisville  Bailroad  Company,"  since 
which  time  I  have  had  no  connection  with  the  roads  what- 
ever.   *        *      *    I  do  not  remember,  and  do  not  believe, 
that  I  ever  exchanged  even  a  word  upon  the  subject  of  said 
consolidation  with  any  party  interested  in  the  said  Fre- 
mont, Lima  &  Union  road,  or  with  either  of  its  directors, 
except  as  aforesaid  with  Rawson  and  Medberry.    With  no 
other  party  out  of  the  oflicers  of  the  road  would  I  have 
entertained  the  subject  at  all." 
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The  exhibit  filed  with  Paine's  deposition  is  the  agree- 
ment between  James  Oswald  and  La  Q.  Kawson,  dated 
Kov.  14th,  1864,  and  is  the  same  as  set  out  in  Ex.  'Ko,  3. 

Tiie  defendants  then  read  in  evidence  the  unsuppressed 
portions  of  the  deposition  of  John  D.  Fay,  as  follows: 

"In  December  following,  aboard  of  seven  directors  were 
appointed,  three  of  whom  were  in  Indiana,  La  Q.  Eawsoi) 
in  Ohio,  and  the  other  three,  N.  E.  Paine,  George  P.  Eddy, 
and  myself  in  New  York.  L.  Q.  Kawson  was  made  presi- 
dent of  the  company,  D.  Webb  superintendaot,  and  my- 
self chief  en^ncer.  We  directed  the  route  to  be  surveyed 
and  estimated,  and  maps,  and  plans,  and  profiles  of  the  line 
to  be  made,  which  were  done,  and  the  line  prepared  for 
letting  the  work;  all  which  was  done  ufider  my  direction  as 
chief  engineer.  I  also  prepared  the  specifications  in  detaif 
as  to  the  manner  in  which  the  work  was  to  be  done,    ^    '' 

*  Mr.  Oswald  continued  the  work,  grading,  in  amounty 
about  fifty  miles  of  the  line,  and  procured  a  large  portion 
of  the  ties  for  the  road,  when  the  company  ran  short  of 
means,  and  the  work  was  stopped.  In  the  meantime,  ef- 
forts were  made  to  get  the  money  necessary  to  complete 
the  road.  Several  interviews  were  had  in  New  York  City 
with  Messrs.  Bright  and  Eicketts,  and  two  or  three  other 
parties,  but  without  any  definite  result,  i-  *  *  Mr. 
Bawson  understood  the  relations  existing  between  Oswald, 
Eddy,  Webb,  Paine,  and  myself,  before,  and  during  the 
pendency  of  said  negotiations;  and  said  Col.  Paine,  at  a 
meeting  of  the  directors  at  Cambridge  City,  Ind.,  to  confirm 
the  acts  of  the  board  at  Suspension  Bridge,  stated  to  the 
board,  at  which  Mr.  Mercer,  Director  Williams,  and  other 
stockholders  were  present,  the  particulars  in  regard  to  the 
70  bonds,  and  our  relations  and  connections  therewith." 

The  defendants  then  read  in  evidence  the  unsuppressed 
portions  of  the  deposition  of  Gteorge  P.  Eddy,  as  follows: 

*  *        *    "I  ^as  one  of  the  directors  of  the  Lake 
Erie  &  Pacific  R.  R.  Co.,  at  the  time  of  its  organization,  and 
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remained  so  up  to  the  time  of  its  consolidation  with  the 
Fremont,  L.  A  TJ.  IL  R.  Co.  I  was  some  three  years 
president  of  the  Lake  Erie  &  Pacific  R.  R.  Co,  and  convers- 
ant, as  I  believe,  with  all  the  prominent  features  of  the  let- 
ting of  the  road  to  James  Oswald,  and  of  the  work  done 
Tinder  said  contract,  and  with  the  history  of  its  consolida- 
tion. *  *  *  Mr.  Oswald  visited  said  line  of  road, 
and  made  a  proposition  to  the  directors  at  a  meeting  of  the 
directors  held  at  Cambridge  City,  on  or  about  the  10th  of 
December,  1861,  at  which  were  present,  Allen  Lewis,  J.  P. 
White,  John  D.  Pay,  and  mjself,  said  Lewis  and  White  be- 
ing directors  of  Indiana,  and  said  Fay  and  myself  of  New 
York — no  other  directors  of  the  board  were  present,  or 
participated  in  said  letting.  The  said  contract  was  executed 
by  L.  Q.  Rawson,  president  of  the  Lake  K  &  P.,  and  the 
then  said  president  of  the  Fremont  &  Indiana  road-  *  ^  * 
After  said  Rawson  had  remained  President  of  said  Lake  E. 
&  P.  R.  R.  for  a  short  time,  he  was  induced  to  resign,  and  I 
•was  elected  in  his  place,  and  remained  the  president  of  the 
road  up  to  or  near  the  time  of  its  consolidation  with  the 
Fremont,  Lima  &  Union  R.  R.  *  *  -^  But  said 
$70,000  of  bonds  have  not  been  dehvered,  nor  has  said  float- 
ing debt  been  paid,  as  I  am  informed  and  believe.  At  the 
time  of  said  agreement  at  said  Bridge,  as  to  said  consolida- 
tion as  aforesaid,  the  said  Rawson  fully  understood,  definite- 
ly, and  positively,  the  precise  relations  of  Fay,  Paine,  Webb, 
imd  myself,  with  said  Oswald  in  said  contract;  that  we  were 
to  have,  and  receive,  equally,  the  results  of  said  70  bonds. 
As  to  this  I  am  positive,  and  that  he  had  known  such  rela- 
tion from  the  time  it  begun  to  the  time  of  said  agreement 
with  said  Oswald;  *  *  -^  an^  the  said  Paine  (said 
Rawson,  Williams,  and  others  being  present)  stated  fully 
the  relations  of  said  Fay,  Webb,  himself,  and  myself,  in  the 
Oswald  contract,  and  the  terms  of  said  consolidation,  so  far 
as  said  70  bonds  were  concerned,  and  the  payment  of  said 
floating  debt,  and  how  our  interests  arose  in  said  contract, 
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and  that  our  interest  in  said  bonds  was  each  equal  with  the 
interest  of  said  Oswald,  and  that  out  of  them  said  Oswald 
had  to  quiet  the  legal  rights  of  the  trustees,  Davis  and  Eob- 
bius,  and  said  Wadsworth;  *  *  *  gai^  Williams  also 
paid  me  the  amount  of  money  I  had  advanced  in  the  way 
of  expenses,  while  acting  as  director  and  president  of  said 
company." 

The  defendants  then  read  in  evidence  the  portions  of  the 
deposition  of  Dwight  Webb* not  suppressed^  as  follows: 

'•'  *  '^^  "I  should  here  state,  by  way  of  showing 
the  relation  of  L.  Q.  Eawson  to  this  line  of  proposed  road, 
that  he  had  some  two  years  before  caused  to  be  organized  a 
railroad  company  for  the  same  object,  and  was  for  a  time 
the  president  of  such  company.      *  -•'  *        I  was 

elected  director  of  the  company  December  7th,  1863,  or 
about  that  time,  and  was  such  at.  the  time  of  the  meeting 
at  Cleveland,  and  all  subsequent  meetings,  and  voted  on 
the  adoption  of  the  articles  of  consolidation,  and  on  the 
resolutions  to  accept  the  propositioa  of  James  Oswald  as 
before  stated." 

The  defendants  having  read  ia  evidence  such  portions  of 
the  depositions  of  Paine,  Fay,  Eddy,  and  Webb,  as  had  not 
been  suppressed,  excepting  that  portion  of  the  deposition 
of  N.  E,  Paine,  as  follows:  "Said  Oswald  has  deceased, 
and  after  his  decease,  as  I  am,"  the  court  directed,  over 
the  objection  of  the  defendants,  the  same  to  be  read  in 
evidence.  To  this  the  defendants  excepted.  The  defend- 
ants had  read  in  evidence  all  of  said  deposition  not  sup- 
pressed, except  the  line  above  quoted,  without  condition, or 
exception,  then,  that  being  omitted,  the  court,  as  above, 
required  the  same  to  be  read  in  evidence. 

Alfred  B.  Williams  testified  for  the  plaintift',  aa  follows: 

"I  was  not  present,  December  6th,  1864,  at  a  meeting  ot 
the  directors  of  the  Lake  E.  &  P.  R.  R.  Co.,  at  Cambridge 
City." 

iN".  H.  Johnson  testified  for  the  plaintiff*,  as  follows: 
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"I  was  present,  December  6th,  1864,  at  a  meeting  of  the 

directors  of  the  Lake  E.  &  P.  R.  R.  Co.,  at  Cambridge  City. 
Paine,  Eddy,  and  Webb  were  present." 

The  court,  of  its  own  motion,  charged  the  jury  as  fol- 
lows:— 

"  Gentlemen  op  the  Jury,  In  this  case  the  Lake  Erie  & 
Louisville  R.  R.  Co.  have  brought  suit  against  Thomas 
Wadsworth,  Nicholas  E.  Paine,  George  P.  Eddy,  John  D. 
Fay,  Dwight  Webb,  George  T.  M.  Davis,  George  A.  Rob- 
bins,  John  C.  Fisher,  Ex.,  etc.,  of  James  Oswald,  deceased, 
Alfred  B.  Williams,  and  the  Lake  Erie  &  Pacific  R.  R.  Co. 
Wadsworth,  Eddy,  Davis,  Robbins,  Fisher,  Williams,  and 
the  Lake  E.  &  P.  R.  R.  Co.,  have  been  defaulted. 

Nicholas  E.  Paine,  John  D.  Fay,  and  Dwight  Webb  ap- 
pear and  defend,  and  it  is  the  issues  joined  between  the 
plaintiff  and  these  three  defendants  you  are  to  try  and  de- 
termine. 

Those  issues  are,  briefly,  as  follows :  The  plaintiff  alleges, 
that  the  Lake  Erie  &  Pacific  R.  R.  Co.  organized  in  the 
State  of  Indiana,  in  October,  1860;  that  afterwards  they 
executed  890  bonds  of  $1,000  each,  and  at  the  same  time 
executed  a  mortgage,  or  deed  of  trust,  to  said  George  T.  M. 
Davis  and  George  A.  Robbins,  as  trustees,  to  secure  the 
payment  of  said  bonds,  and  that  said  bonds  were  afterwards 
delivered  to  said  trustees,  to  be  by  them  sold  on  the  orders 
of  said  company.  The  plaintift'  further  alleges  that  the 
Fremont,  Lima  &  Union  R.  R.  Co.  became  organized  as  a 
corporation  of  the  State  of  Ohio  in  January,  1862,  and  that 
afterwards  said  company  and  the  Lake  Erie  &  Pacific  R. 
R.  Co.  consolidated,  and  became  one  corporation,  and  one 
railroad  company,  by  the  name  of  the  Lake  Erie  &  Louis- 
ville R.  R.  Co.,  the  plaintift*  in  this  suit;  that  afterwards 
said  plaintift",  j)rior  to  the  commencement  of  this  suit,  de- 
manded of  said  trustees  a  delivery  and  cancellation  of  said 
bonds  and  the  satisfaction  of  said  mortgage. 

The  plaintift*  further  alleges,  that  said  defendants,  Paine, 
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Fay,  and  Webb,  claimed  to  have  an  interest  in  said  70  of 
said  890  bonds,  and  that  such  claim  of  interest  prevents  the 
cancellation  of  said  bonds  and  mortgage. 

To  the  complaint  of  the  plaintiff*,  Paine,  Faj'^,  and  Webb 
put  in  a  general  denial,  denying  all  the  allegations  of  the 
complaint. 

The  instructions  will  be  given  with  reference  to  seven  in- 
terrogatories, which  you  are  required  to  answer. 

The  first  interrogatory  is  as  follows: 

1st.  Was  there  such  an  organization  as  the  Lake  Erie 
&  Pacific  R.  R.  Co.  in  the  State  of  Indiana? 

2d.  Did  said  railroad  company  execute  890  $1,000  mort- 
gage bonds,  and  execute  a  mortgage  on  the  line  of  their 
road  to  secure  the  payment  of  the  same? 

8d.  In  whose  hands  were  these  bonds  placed,  and  in 
whose  hands  are  they  now? 

4th.  How  many  of  these  bonds  have  been  negotiated 
and  sold? 

5th.  Did  the  defendants  Nicholas  E.  Paine,  John  D. 
Fay,  and  Dwight  Webb,  ever,  prior  to  the  commencement 
of  this  suit,  claim  an  interest  in  said  bonds? 

6th.  Was  there  such  an  organization  in  the  State  of 
Ohio  as  the  Fremont,  Lima  &  Union  R.  R.  Co.? 

7th.  Did  the  Lake  Eric  &  Pacific  R.  R.  Co.  and  the 
Fremont,  Lima  &  Union  R.  R.  Co.  consolidate,  and  form 
one  company,  called  the  Lake  Eric  A  Louisville  R.  E.  Co., 
prior  to  the  commencement  of  this  suit?* 

If  a  copy  of  the  articles  of  association  of  the  Lake  Erie 
&  Pacific  R.  R.  Co.  are  testified  to  bo  so  by  the  Secretary  of 
State,  this  affords  presumptive  evidence  that  it  is  an  incopo- 
rated  company,  and  if  there  is  no  evidence  showing  that  it 
was  not  an  incorporated  company,  you  will  be  warranted  in 
answering  this  interrogatory  in  the  affirmative. 

If  you  are  satisfied  that  Paine,  Fay,  and  Webb  were  di- 
rectors of  said  company,  and  acted  as  such,  they  cau  ^^^ 
now  deny  that  it  had  been  incorporated  and  organized- 
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As  to  the  2d,  8d,  and  4th  interrogatories,  the  evidence 
is  before  you,  and  requires  no  explanations  or  charges. 

The  5th  interrogatory  reads  as  follows: 

Did  the  defendants  Nicholas  E.  Paine,  John  D.  Fay,  and 
Dwight  Webb,  ever,  prior  to  the  commencement  of  this 
suit,  claim  an  interest  in  said  bonds? 

In  answering  this  interrogatory  you  are  not  to  determine 
whether  Paine,  Fay,  and  Webb  had  an  interest  in  the  890 
bonds,  or  any  part  of  them,  but  merely  whether  or  not  they 
asserted  that  they  had  an  interest 

The  6th  interrogatory  is  as  follows: 

Was  there  such  an  organization  in  the  State  of  Ohio  as 
the  Fremont,  Lima  &  Union  R.  R.  Co.? 

The  incorporation  of  the  Fremont,  Lima  &  Union  R.  R. 
Co*  may  be  proved  by  a  copy  of  its  articles  of  associa- 
tion properly  certified  by  the  Secretary  of  State  of  the  State 
of  Ohio,  and  properly  authenticated.  I  have  admitted  such 
copy  in  evidence.  If  there  is  no  evidence  contradicting 
such  incorporation,  you  are  warranted  in  answering  said  in- 
terrogatory it  the  affirmative. 

The  7th  interrogatory  is  as  follows : 

Did  the  Lake  Erie  &  Pacific  R.  R.  Co.  and  the  Fremont, 
Lima  &  Union  R.  R.  Co.  consolidate,  and  form  one  com- 
pany, called  the  Lake  Erie  &  Louisville  R.  R.  Co.,  prior  to 
the  commencement  of  this  suit? 

The  consolidation  of  the  Lake  Erie  &  Pacific  R.  R.  Co. 
and  the  Fremont,  Lima  &  Union  R.  R.  Co.  must  be  proved 
to  have  been  done  according  to  the  laws  of  the  State  of 
Ohio;  that  law  and  the  evidence  is  before  you." 

To  the  giving  of  said  instructions,  and  each  of  them,  in 
charge  to  the  jury,  and  to  the  propounding  of  said  interroga- 
tories, and  each  of  them,  to  the  jury,  the  defendants  object- 
ed and  excepted. 

The  jury,  without  returning  a  general  verdict,  returned 
the  following  answers  to  the  interrogatories  propounded  by 
the  court,  to  wit : 

To  the  1st  interrogatory,  "yes;"  to  the  2d  interrogatory, 
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"yes;"  to  the  3d  interrogatory,  "in  the  hands  of  the  de- 
fendants Davis  and  Robbins,  except  one  bond;"  to  the  4th 
interrogatory,  "  one  bond ;"  to  the  5th  interrogatory,  "  the 
defendants  Paine  and  Webb  did;"  to  the  6th  interrogatory, 
"yes;"  to  the  7th  interrogatory,  "yes*" 

To  the  reception  of  the  answers  to  said  interrogatories  so 
returned  by  the  jury,  and  to  the  reception  of  each  of  them, 
the  defendants  excepted. 

The  defendants  moved  for  a  new  trial,  and  filed  writteu 
reasons  therefor.  The  court  overruled  said  motion,  and  the 
defendants  excepted. 

The  court  then  rendered  the  following  final  judgment 
and  decree  in  said  cause,  based  upon  the  answers  returned 
by  the  jury  to  the  interrogatories  propounded  by  the  court, 
to  wit: 

"It  is  therefore  ordered,  adjudged,  and  decreed  by  the 
court,  that  889  of  the  bonds  and  coupons  of  the  Lake  Erie 
&  Pacific  R.  R.  Co.,  and  referred  to  in  complaint,  be  deliv- 
ered by  the  said  defendants  Davis  and  Robbins,  the  trust- 
ees of  said  mortgage  given  as  security  for  the  payment 
thereof,  to  the  plaintifi^,  to  be  canceled,  and  that  the  same 
are  hereby  canceled,  and  declared  null  and  void,  and  that 
$23,000,  at  the  par  value  thereof,  of  the  bonds  of  the  plaint- 
ifl:'  secured  by  said  mortgage  on  the  line  of  its  road  between 
Union  and  Cambridge  City  be  delivered  by  the  said  trustee, 
George  T.  M.  Davis,  the  grantee  of  said  mortgage,  to  the 
defendant  Williams  as  soon  as  said  first  original  mortgage 
is  canceled  and  satisfied.  That  the  claim  asserted  by  the 
defendants  Paine,  Eddy,  Fay,  and  Webb,  to  an  interest  in 
any  part  of  said  bonds  described  and  referred  to  in  said 
complaint,  is  invalid  and  void.  That  the  plaintiff,  upon  the 
surrender  of  all  of  said  bonds  by  the  defendants  Davis  and 
Robbins,  pay  to  them  the  sum  of  $5,750.  That  the  plaint- 
iff recover  of  the  defendants,  except  the  defendant  Fay, 
their  costs  in  this  suit  laid  out  and  expended,  and  that  said 
defendant  Fay  recover  of  plaintiff  his  costs  laid  out  and 
expended  in  this  suit" 
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To  the  rendition  of  which  said  jadgment  and  decree,  the 
defendants  then  and  there,  both  as  to  its  substance  and  form, 
objected  and  excepted. 

The  questions  presefited  are  saved  by  proper  bills  of  ex- 
ceptions. 

Gregory,  J. — The  portions  of  the  depositions  which  wero 
suppressed  only  tended  to  prove  the  matters  set  up  in  the 
special  answer  and  cross  complaint,  to  which  a  demurrer 
was  sustained.  In  our  view  of  the  case,  it  is  not  necessary 
to  notice  them  more  specifically. 

The  first  question  presented  is,  did  the  court  below  err  in 
refusing  to  transfer  the  case  to  the  circuit  court? 

The  statute  provides,  that  '*  when  it  appears  upon  the  face 
of  the  complaint  or  by  other  legitimate  pleadings  verified 
by  affidavit,  that  the  title  to  real  estate  is  in  issue  in  the 
common  pleas  court  of  any  county,  the  cause,  with  the  pa- 
pers, and  a  transcript  of  the  entries  of  record  shall  be  trans- 
ferred to  the  circuit  court  of  the  same  county."  2  G.  &  H. 
22,  sec.  11. 

The  main  object  of  the  complaint  was  to  have  satisfac- 
tion entered  of  a  mortgage;  this  might  or  might  not  involve 
the  title  to  real  estate;  it  therefore  did  not  appear  on  the 
face  of  the  complaint  that  the  title  to  real  estate  was  in 
issue.  There  was  no  issue  until  answer,  and  that  answer 
might,  or  might  not,  put  in  issue  the  title  to  the  mortgage 
premises;  and  unless  the  answer  was  verified  by  affidavit,  it 
was  not  the  duty  of  the  common  pleas  court  to  transfer  the 
case  to  the  circuit  court. 

The  true  rule  on  this  subject  is  stated  in  Carpenter  v. 
Vanscotten,  20  Ind.  50. 

The  court  below  committed  no  error  in  refusing  to  certi- 
fy the  case  to  the  circuit  court. 

Did  the  court  below  err  in  overruling  tho  demurrer  to 
the  complaint? 

A  very  grave  question  is  presented  in  the  argument  as  to 
the  power  of  two  states  to  create  one  corporation.    It  is 
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claimed,  that  to  maintain  this  action  the  consolidation  must 
have  resulted  in  the  formation  of  one  company,  and  that 
this  is  simply  impossible.  It  is  urged,  that  it  might  with  as 
much  propriety  be  argued  that  a  child  can  have  two  moth- 
ers, as  that  two  states  can  create  one  corporation.  Under  our 
view  of  the  case,  this  question  becomes  of  no  importance. 
It  is  admitted  by  the  counsel  for  the  appellants  that  the  effect 
of  the  consolidation  might  be  to  create  two  corporations, 
with  the  same  name  and  stockholders,  a  unity  of  stock  and 
interest.  This  suit,  in  our  judgment,  can  well  be  maintained 
under  either  view.  If  there  is  but  one  corporation  as  the 
result  of  the  consolidation,  then  the  suit  is  undoubtedly  well 
brought;  if  there  are  two  corporations,  then  all  the  parties 
necessary  for  a  complete  settlement  of  the  matter  in  dispute 
are  before  tlie  court.  The  facts  set  out  in  the  complaint 
show  that  bpth  corporations  are  before  the  court. 

It  is  assumed  in  argument  by  the  counsel  for  the  appel- 
lants, that  the  grounds  of  relief  against  the  defendants  are 
both  constructive  and  actual  fraud,  and  it  is  urged  that  the 
appellee  is  not  in  a  condition  to  take  advantage  of  the  fraud. 

The  relief  sought  by  the  plaintiff  is  based  upon  a  com- 
promise and  settlement  between  the  assignee  of  Oswald's 
executor  and  the  railroad  company,  for  and  on  account  of 
the  original  contract,  treating  the  intermediate  steps  as  of- 
fering no  impediment  to  such  a  compromise  and  settlement 
To  enable  Oswald's  executor  or  his  assignee  to  make  such 
a  settlement,  there  was  nothing  to  rescind.  It  could  hardly 
be  contended  that  the  appellants,  under  the  facts  averred 
in  the  complaint,  could  have  a  standing  in  court  to  entitle 
them  to  object  to  the  consummation  of  such  a  settlement. 

The  complaint  shows  that  the  sub-contractors  were  paid 
out  of  the  means  of  the  railroad  company;  that  the  seven- 
ty bonds  to  which  Oswald  was  to  be  entitled,  by  the  ar- 
rangement made  at  the  "  Suspension  Bridge,"  was  profit,  in 
which  the  appellants  were  to  share.  Such  an  arrangement 
made  by  the  directors  of  a  railroad  company  could  only  be 
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confirmed  by  the  action  of  the  stockholders,  and  not  by  the 
directors  of  whom  the  guilty  parties  formed  a  part. 

It  is  clear  to  our  minds,  that  the  new  company  succeeded 
to  the  rights  of  the  old  corporations.  The  new  was  com- 
posed of  the  elements  of  the  old ;  it  was  the  same  under  a 
new  form.  It  is  only  a  play  upon  words  to  say,  that  phoD- 
nix-liko  the  new  arose  from  the  ashes  of  the  old.  There 
was  no  turning  to  ashes  necessary  in  the  process.  It  only 
required  a  commingling  of  the  elements  of  which  the  old 
was  composed.  The  new  assumed  the  liabilities  and  suc- 
ceeded to  the  rights  of  the  old. 

The  next  inquiry  is,  did  the  court  err  in  its  rulings  on  the 
demurrers  to  the  answers? 

1.  The  proposed  contract  of  Oswald  with  the  companj^, 
dated  November  14th,  1864,  at  Suspension  Bridge,  never 
contemplated  that  seventy  of  these  bonds  should  be  de- 
livered to  him,  but  only  that  he  should  receive  seventy  bonds 
of  the  consolidated  company.  This  written  proposition  is 
made  a  part  of  the  answer.  In  his  proposal  of  the  above 
date,'0^jvald  says:  "I  will  cancel  and  abrogate  my  said  con- 
tract upon  your  giving  me  seventy  of  the  first  mortgage 
coupon  bonds^of  your  said  company  of  $1,000  each,  which 
bonds  are  to  be  exchanged  for  a  like  number,  kind,  and 
amount  of  bonds  of  the  consolidated  company,  in  the  time 
and  manner  hereinafter  specified.  You  to  give  an  order 
upon  said  trustees  for  the  balance  of  said  bonds,  820  in  num- 
ber, and  also  for  the  bonds,  seventy  in  number,  which  I  am 
to  have  under  this  proposition;  but  all  of  said  bonds  shall 
be  and  remain  in  the  hands  of  said  trustees  until  the  bonds 
of  the  consolidated  company  are  issued  and  ready  for  de- 
livery, as  hereinafter  stated;  when  said  trustees  shall  can- 
cel and  exchange  seventy  of  said  bonds  for  a  like  number, 
kind,  and  amount  of  said  consolidated  bonds,  which  said 
consolidated  bonds  they  are  to  hold  for  the  benefit  of,  and 
to  be  delivered  to,  Mr,  James  Oswald,  when  called  for  by 
him.    The  bonds  of  the  consolidated  company  to  be  issued 
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and  exchanged  for  the  present  bonds  within  six  months 
from  the  date  hereof." 

On  the  same  day  and  at  the  same  place  of  the  above  pro- 
posal of  Oswald,  an  agreement  was  entered  into  between 
him  and  Rawson,  in  which  the  seventy  bonds  are  referred 
to,  as  follows:  "Second,  And  until  seventy  of  the  first  mort- 
gage bonds  of  the  consolidated  company  of  the  Fremont, 
Lima  &  Union  Railroad  Company  and  the  Lake  Erie  &  Pacific 
Railroad  Company  are  delivered  by  said  Rawson,  or  some 
agent  of  the  consolidated  company,  to  the  trustees  named 
in  the  bonds  of  the  Lake  Erie  &  Pacific  Railroad  Company, 
subject  to  the  order  of  said  Oswald,"  &c.  This  agreement 
is  also  part  of  the  answer. 

The  foregoing  extracts  show  that  none  of  these  bonds, 
now  in  controversy,  were  ever  to  be  delivered  to  Oswald, 
and,  therefore,  that  these  defendants  could  not  have  any  in- 
terest in  them. 

2.  The  proposition  of  Oswald  was  conditional,  that  *'I  will 
cancel  and  abrogate  my  contract,  upon,"  &c.  The  cancella- 
tion depended  upon  compliance  with  the  terms  of  the  prop- 
osition, and  within  six  months  of  the  time  specified  therein. 
The  proposition  of  Oswald  says: 

"I  beg  leave  to  make  the  following  proposals: 

"Ist.  I  will  cancel  and  abrogate  my  said  contract  upon 
your  giving  me  seventy  of  the  first  mortgage  coupon 
bonds,  &c. 

"2d.  The  company  to  pay  its  floating  debt — I  pay  all  lia- 
bilities I  have  incurred  since  the  1st  day  of  October  last. 

"3d.  I  will  settle  and  pay  the  trustees  of  said  bonds,  G.  S. 
Robbins  and  Geo.  T.  M.  Davis,  and  will  settle  and  pay  the 
Hon.  James  Wads  worth  for  his  services." 

The  fourth  proposal  relates  to  the  seventy  bonds. 

"  5th.  The  bonds  of  the  consolidated  company  to  be  issued 
and  exchanged  for  the  present  bonds  within*  six  months 
from  the  date  hereof. 

"6th.  You  to  issue  to  me  the  amount  of  stock  subscribed 
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by  me,  aad  now  due  me  as  a  cash  payment  upon  my  said 
contract,  for  work  already  done." 

The  above  proposition  of  Oswald  only  offers  to  cancel 
upon  compliance  with  the  six  conditions  stated  in  it,  and  not 
until  they  are  complied  with. 

The  language  of  the  proposition  is,  "I  will  cancel  and 
abrogate  my  said  contract,  upon"  compliance  with  the  six 
following  stipulations.  Even  an  unconditional  acceptance 
of  the  proposition  by  the  company  would  not  have  the  ef- 
fect to  cancel  the  original  contract  until  all  the  terms  of  the 
proposition  had  been  carried  out.  Some  of  the  conditions 
of  the  proposition  are  to  be  performed  by  Oswald,  and  oth- 
ers by  the  company,  and  not  until  all  these  conditions  are 
complete  would  the  original  contract  be  affected  in  any 
way  whatever. 

3.  The  acceptance  of  the  proposition  of  Oswald  by  the 
company  was  conditional.    It  is  as  follows: 

"On  motion  of  John  D.  Fay,  seconded  by  D.  Webb,  the 
following  resolution  was  unanimously  adopted : 

Hesolvedj  That  the  proposition  of  James  Oswald,  submit- 
ted to  this  board,  and  which  is  hereinafter  sot  forth,  by 
which  he  rescinds  and  cancels  his  contract  for  the  construc- 
tion of  the  Lake  Erie  &  Pacific  Eailroad,  be,  and  the  same 
is  hereby,  accepted,  with  all  its  terms  and  conditions;  and 
said  contract  is  hereby  declared  void  and  of  no  further  ef- 
fect: providedy  the  floating  debt  is  paid  off  by  L.  Q.  Rawson, 
of  Ohio,  and  the  bonds  delivered  as  per  agreement  between 
said  Oswald  and  L.  Q.  Rawson,  on  this  14th  day  of  No- 
vember, 1864." 

This  acceptance,  being  conditional,  and  not  unqualified, 
amounts  to  nothing,  unless  Oswald  had  assented  to  its  con- 
ditions. The  proposition  of  Oswald,  thus  accepted,  does 
not  even  amount  to  a  contract  to  rescind  the  original  con- 
tract, much  less  to  a  rescission  of  it.  Even  the  unqualified 
acceptance  by  the  company  of  the  proposition  would  only 
create  an  agreement  to  rescind  whenever  the  conditions  of 
the  agreement  were  fulfilled  by  both  parties.    But  an  ac- 
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ceptancc  with  new  conditions  appended  to  it  is,  in  legal 
eftect,  a  rejection  by  the  company  of  the  proposition.  The 
proposition  of  Oswald,  in  the  second  stipulation,  says: 

"  You  (the  company)  to  pay  the  floating  debt  of  said  com- 
pany." 

The  acceptance  of  the  proposition  by  the  company  saya: 
"JVofirfec/,  the  floating  debt  ia  paid  ofl'  by  L.  Q.  Rawson,  of 
Ohio." 

Now,  the  proposition  of  Oswald  requires  that  the  com- 
pany shall  not  only  agree  to  pay  oft'  its  floating  debt,  but 
shall  actually  pay  it  before  cancellation. 

The  so-called  acceptance  of  this  proposition  by  the  com- 
pany not  only  refuses  to  bind  the  company  to  pay  off  this 
floating  debt,  or  to  cancel  it,  but  actually  insists  that  it  shall 
be  paid  by  L.  Q.  Rawson,  of  Ohio. 

In  the  pretended  acceptance  by  the  company,  of  the  prop- 
osition of  Oswald,  it  is  also  made  a  proviso  or  condition  of 
the  acceptance,  that  the  "floating  debt  is  paid  oft*  by  L.  Q. 
Rawson,  of  Ohio,  and  the  bonds  delivered,  as  per  agreement 
between  said  Oswald  and  L.  Q.  Kawson,  on  this  14th  day 
November,  1864." 

The  foregoing  proposition  and  acceptance  is  the  sole  and 
entire  contract  under  which  Oswald  could  claim  any  inte^ 
est  in  the  bonds  in  controversy,  and  under  which  the  de- 
fendants claim,  by  virtue  of  their  agreement  with  Oswald. 
If  there  was  no  contract  under  which  Oswald  might  claim 
an  interest,  of  course  these  defendants  could  claim  none. 

The  answers  are  also  defective,  in  not  showing  a  compli- 
ance with  Oswald's  contract  to  pay  the  trustees  and  Wads- 
worth  for  their  services. 

But  independant  of  all  this,  the  appellants  do  not  show 
themselves  entitled  to  any  equitable  relief.  They  do  not 
show  a  compliance  on  their  part  with  any  of  the  terms  of 
their  contract  with  Oswald  by  which  they  were  to  share 
in  the  profits  of  the  contract  with,  the  railroad  company. 

Under  the  agreement  between  Oswald  and  the  appellants, 
the  latter  are  only  entitled  to  a  share  of  the  net  profits. 
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They  are  not  joint  owners  with  Oswald,  or  interested  in  the 
specific  things  received  hy  him  in  payment  for  work  done 
under  his  contract.  He,  only,  is  entitled  to  receive  the  com- 
pensation, and  when  he  has  liquidated  all  the  expenses  in- 
curred in  the  prosecution  of  the  work,  and  thus  ascertained 
what,  if  any,  the  net  profits  are,  and  not  until  then,  in  the 
absence  of  bad  faith,  can  the  appellants  prefer  any  claim. 
See  ChasBy  AcVr^  v.  Barreit^  4  Paige  Ch.  148. 

It  is  clear  to  our  minds,  that  the  appellants,  being  direct- 
ors in  the  railroad  company,  could  not  acquire  such  an  in- 
terest in  the  profits  of  a  contract  for  the  construction  of  the 
road  as  would  give  them  a  standing  in  a  court  of  equity^ 
to  interpose  an  objection  to  the  consummation  of  a  com- 
promise between  the  railroad  company  and  its  contractor. 
Their  relations  to  the  company  forbade  such  an  agreement; . 
at  least,  a  court  of  equity  would  not  interpose  to  enforce 
&uch  an  agreement  against  the  interest  of  the  company. 

The  court  below  committed  no  error  in  sustaining  the 
demurrere  to  the  answers. 

The  complaint  sought  no  relief  against  the  appellants. 
They  were  made  parties  to  ansyer  as  to  their  pretended  in- 
terest in  the  subject  matter  of  the  suit.    In  such  a  case,. an 
afiirmative  answer  is  necessaxy  if  relief  is  sought.     The* 
general  denial  by  such  a  party  puts  the  plaintiff  to  such; 
proof  as  would  place  the  defendants  in  the  wrong.    They 
could  have  disclaimed  any  interest,  and  thus  have  saved 
themselves  from  costs.    There  being  no  answer  entitling 
the  defendants  to  affirmative  relief,  the  court  committed  no 
available  error  in  suppressing  portions  of  the  depositions  of* 
the  appellants. 

It  is  claimed,  that  the  court  below  erred  in  admitting 
Swan  &  CritchfiekVs  edition  of  the  Ohio  statutes*  in^  evi- 
dence. 

The  title  page,  ih  our  judgment,  shows  that  it  was  printed 
under  the  authority  of  the  State  of  Ohio.    It  was  "pub- 
lished for  the  State  of  Ohio,  and  distributed  to  its  officersy. 
Vol,  XXXI.— 23 
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under  the  act  of  the  General  Assembly."  How  could  it  bo 
published  under  an  act  of  the  General  Assembly,  for  the 
State  of  OhiOyUnless  it  was  published  by  authority?  Ohio 
could  only  speak  through  her  laws.  It  could  not  have  been 
published  for  the  State  unless  a  law  authorized  it.  An  lui- 
authorized  publication  could  not  be  a  publication  for  the 
State.  We  think  the  court  committed  no  error  in  admit- 
ting the  statute. 

It  is  claimed,  that  the  statute  of  Ohio  ought  to  have  been 
pleaded.  This  is  never  required  where  the  statute  consti- 
tutes a  part  of  the  organization  of  a  corporation  suing. 
Any  other  rule  would  tend  to  great  prolixity  in  pleading. 

The  court  committed  no  error  in  admitting  in  evidence 
i;he  articles  of  association  of  the  Fremont,  Lima  &  Union 
3lailroad  Company.  They  were  duly  certified  as  required  by 
rthe  law  under  which  the  company  was  organized. 

The  Bworn  and  certified  copy  of  the  articles  of  consoli- 
dation between  the  Lake  Eric  &  Pacific  Railroad  Company 
and  the  Fremont,  Lima  &  Union  Railroad  Company,  from 
the  office  of  the  Secretary  of  State  of  Ohio,  was  properly 
admitted  in  evidence.    2  G.  &  H.  184,  sec.  284. 

The  court  committed  no  error  in  excluding  the  evidence 
•oftered'by  the  appellants.  There  was  no  issue  to  which  it 
was. applicable. 

The  verdict  embraced  everything  that  was  necessary  on 
the  issue  between  the  plaintiflT  and  the  appellants.  The 
equitable  rights  of  the  appellants  were  not  before  the  court 
under  the  issue  made. 

The  answers  to  the  interrogatories  could  stand  as  a  spe- 
'cial  verdict. 

There  is  no  available  error  in  the  instructions  given  to  the 
j  ury.    It  was  immaterial  .whether  the  consolidation  resulted 
in  one  or  in  two  corporations  having  the  same  oflicers  and 
r  stockholders. 

The  decree  cannot  bo  complained  of  by  the  appellants. 
The  default  of  ^ the  »other /defendants  justified  the  decree  as 
irendexed. 
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Substantial  justice  was  done  between  the  appellee  and  the 
appellants;  no  error  was  committed  by  the  court  below,  of 
which  the  latter  have  any  right  to  complain. 

Judgment  affirmed,  with  costs. 

B.  F.  Claypool,  T.  A,  Hendricks^  0-  B,  Hard,  A.  W.  Em- 
dricks,  and  C.  L.  Holstdn^  for  appellants. 

Sunier  ^  Daughertyy  J.  P.  Stddatty  N.  H.  JoAn^w, and  W. 
S.  BaUmger^  for  appellee. 


Debolt  v.  Caeter  and  Another. 
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PsACTiCB. — Parties, — Capacity  to  Sue. — ^A  demurrer  for  the  statutory  cause  of  .^j  ^ 

want  of  legal  capacity  to  sue  has  reference  to  some  legal  disability  of  the  '  .  ■ 

plaintiff,  such  as  infancy,  idiocy,  or  coverture,  and  not  to  the  fact  that  the  150  3i3 

complaint  upon  its  face  fails  to  show  a  right  of  action  in  the  plaintiff.  1  ^  ^66 

Sahb. — JPlamtiffs, — M^oinder  qf. — Where  two  or  more  plaintiflb  unite  in 


157  an 


bringing  a  joint  action,  and  the  facts  stated  do  not  show  a  joint  cause  of         ||i2  545 
Action  in  them,  the  proper  mode  of  taking  advantage  of  the  defect  is  by  de*        I  31   356 
xnurrer  to  the  complaint,  because  it  does  not  state  facts  sufficient  to  consti-         '^^ 
tute  a  cause  of  action;  and  the  defect  can  only  be  cured  by  striking  out  the 
name  of  the  plaintiff  improperly  joined,  or  by  so  amending  the  complaint 
as  to  show  a  right  of  action  in  all  the  parties. 

Savb. — Obatruetion  of  Highway. — Injunction. — In  an  action  to  enjoin  the  ob- 
struction of  a  public  highway  within  the  limits  of  an  incorporated  town 
and  under  the  jurisdiction  and  control  of  such  corporation,  brought  by  a 
plaintiff  who  predicajtes  his  right  to  such  relief  on  the  ground  that  he  is  the 
owner  of  certain  lots  fronting  upon  the  highway  obstructed,  such  corpora- 
tion is  not  a  necessary  party  plaintiff. 

SAJn. — Another  Action  Pending. — Suit  by  the  owner  of  certain  town  lots  deny- 
ing the  existence  of  a  highway  upon  and  along  a  portion  thereof,  as  claimed 
by  the  defendant,  and  seeking  to  quiet  the  plaintiff's  possession  of  the  lots, 
freed  from  the  claim  of  such  highway,  praying  a  perpetual  injunction 
against  the  defendant  restraining  him  from  disturbing  the  plaintiff  *8  posses- 
sion or  asserting  an  easement  over  the  lots  as  a  public  highway.    After  ai^ 
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BvrcT  and  reply^  the  defendant  filed  a  cross  complaint,  asserting  the  exist- 
ence of  an  easement  as  a  public  highway  over  a  part  of  said  lots,  chai^in^ 
the  plaintiff  with  having  unlawfhllj  obstructed  ity  to  the  special  injurrof 
the  defendant,  and  prajing  that  the  plaintiff  be  perpetually  enjoined  from 
repeating  or  continuing  such  obstruction. 

IleU  that  the  cross  complaint  was  not  bad  on  demurrer  on  the  ground  ibat 
another  action  was  pending  between  the  same  parties  for  the  same  cause,  to 
wit,  the  original  complaint,  the  answer,  and  the  reply. 

Highway. —  User, — A  county  road  was  located  by  the  board  of  county  com- 
missioners, in  1840,  over  certain  lands,  the  location  being  defective  for  cot 
specifying  the  width  of  the  highway;  but,  in  pursuance  of  the  order  of  the 
commissioners,  the  supervisor  of  the  proper  road  district  opened  and  im- 
proved the  road,  thirty  feet  in  width,  as  a  public  highway,  and  it  was  con- 
tinuously thereafter  kept,  maintained,  and  used  by  tho  public  as  a  public 
highway,  in  tho  same  place  and  of  the  same  width,  with  the  knowledge  and 
consent  of  the  owners  of  said  lands,  for  more  than  twenty  years. 

Ilcldj  that  these  facts  showed  the  existence  of  a  public  highway  by  user. 

Sa?je. —  Vacation  of. — Town. — The  corporate  limits  of  a  certain  town  extended 
to  and  along  the  middle  of  a  county  road,  thirty  feet  in  width,  located  bC' 
fore  the  town  was  laid  out. 

Ilelilj  that  the  board  of  trustees  of  the  town  had  not  power  under  the  iiintli 
clause  of  section  22  of  the  act  for  the  incorporation  of  towns,  1  G.  &  H. 
C24,  to  vacate  so  much  of  said  highway  as  was  within  tho  corporate  limits. 

APPEAL  from  the  Jay  Circuit  Court. 

Debolt,  the  appellant,  filed  his  complaiut  in  the  Kaudolph 
Circuit  Court,  at  the  September  term,  1866,  against  Carter, 
Commons,  Murphy,  and  Eisenhour,  alleging,  in  substance, 
that  the  plaintift'  is,  and  for  eleven  years  has  been,  the  owner 
in  fee  simple  of  lots  numbered  290  and  291,  in  the  corpo- 
rate town  of  Union,  in  said  county;  that,  to  enclose  and  im- 
prove said  lots,  in  the  year  1862,  he  erected  a  fence  on  his 
own  grounds,  immediately  south  of  the  north  line  of  said 
lots,  and  has  since  continued  and  maintained  said  fence  as 
a  part  of  the  enclosure  of  said  lots,  as  ho  lawfully  might  da; 
that  the  defendants  and  others  falsely  pretend  and  claim 
that  there  is  a  county  road,  thirty  feet  in  width,  on  and  along 
the  north  line  of  said  lots,  said  north  line  being  in  the  mid- 
dle of  said  road,  and  hence,  that  fifteen  feet  in  width  along 
the  north  side  of  said  lots  is  servient  to  the  easement  of 
said)  highway,  and  that  the  same  exists  thereon,  when,  in 
troth,  tbere  is  no  such  county  road  on  and  along  the  said 
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north  line  of  said  lots,  nor  is  there  any  such  easement  upon 
said  fifteen  feet  in  width,  nor  is  the  said  fifteen  feet  in  width 
servient  to  any  such  county  road  and  highway ;  that  no 
such  county  road  was  ever  lawfully  located  and  established 
there  along  said  line,  thirty  feet  in  width,  with  said  line  in 
the  middle  thereof;  nor  did  any  of  the  owners  of  the  land 
at  any  time  while  they  owned  it,  dedicate  fifteen  feet  in 
width  immediately  south  of  the  north  line  of  said  lots,  or 
any  other  wi<lth  or  portion  of  said  lots,  to  the  use  of  a 
county  road  or  any  other  highway;  nor  have  the  public  by 
use  acquired  a  right  of  way  for  a  county  road  or  any  other 
highway  on  and  over  said  fifteen  feet  in  width;  yet  the  de- 
fendants, to  vex,  harrass,  and  oppress  the  plaintiff,  and  t© 
deprive  him  of  the  use  and  enjoyment  of  said  strip  of  fif- 
teen feet  in  width,  and  to  compel  him  at  great  expense  to 
remove  his  said  fence  fifteen  feet  south  of  where  it  now 
stands,  and  then  to  admit  that  there  is  an  easement  of  a 
county  road  and  highway  existing  upon  said  fifteen  feet, 
when  there  is  none  existing  on  it,  and  by  so  doing  to  ac- 
quire from  the  plaintiff  a  right  of  highway  on  and  over 
said  fifteen  feet  of  ground,  heretofore,  to  wit,  on,  &c.,  caused 
an  information  to  be  filed  in  the  court  of  common  pleas  of 
said  county  against  the  plaintiff  for  obstructing  said  pre- 
tended highway  by  said  fence  and  enclosure,  of  which 
charge  the  plaintift'  was  afterwards,  to  wit,  at  the  February 
tenn,  1866,  of  said  court,  acquitted  and  discharged,  upon  a 
trial  on  the  merits;  that  afterwards,  to  wit,  on,  &c.,  the  de- 
fendants, for  the  purpose  aforesaid,  brought  an  action  in  the 
name  of  the  defendant  Murphy,  as  trustee  of  the  township, 
on  the  relation  of  the  defendant  Eisehour,  as  supervisor  of 
the  road  district,  against  the  plaintiff',  in  the  court  of  a  justice 
of  the  peace  named,  of  said  county,  for  forty  days'  obstruc- 
tion of  said  pretended  road  and  highway  by  said  fence, 
which  action  is  still  pending  in  the  court  of  said  justice; 
that  the  defendants,  for  the  purpose  aforesaid,  are  threat- 
ening to  bring  other  similar  actions  against  the  plaintiff' for 
other  similar  pretended  offenses,  and  thus  vex  and  harrasa 


858  SUPREME  COURT  OF  IKDIANA. 

Debolt  V,  Carter  and  Another. 

the  plaiutitf  till,  out  of  sheer  exhaustion^  he  shall  yield  to 
their  unjust  and  illegal  demands  to  grant  them  an  easement 
on  said  fifteen  feet  in  width  of  ground,  by  removing  his 
fence  and  surrendering  it  to  them  for  that  purpose,  when,  in 
truth,  their  whole  claim  to  said  easement  is  false  and  base- 
less; that  inasmuch  as  said  justice  and  said  court  of  common 
pleas  have  not  jurisdiction  to  try  and  determine,  decide  and 
settle,  the  question  whether  or  not  said  pretended  easement 
exists  on  said  lots  or  any  portion  of  them,  and  this  court  is 
the  only  one  that  has  original  jurisdiction  of  that  question 
and  judicial  power  to  settle  and  determine  the  same,  and  in- 
asmuch as  that  question  cannot  be  settled  and  quieted  in  any 
of  said  actions,  the  plaintifi*  brings  this  action  to  settle  said 
question  and  quiet  him  in  the  peaceable  enjoyment  of  his  said 
property,  free  and  discharged  from  the  said  pretended  claim 
of  highway  and  easement  resting  on  it;  and  he  prays  the  court 
to  compel  the  defendants  to  set  up  in  this  action  their  said 
pretended  claim  to  an  easement  upon  said  lots  or  any  por- 
tion of  them,  and  state  specifically  on  what  grounds  they 
claim  the  same,  whether  by  the  due  Ibcation  and  establish- 
ment of  said  pretended  road  by  the  board  of  commission- 
ers of  the  county,  or  by  the  dedication  of  said  lots  or  any 
portion  of  them  for  the  purpose  of  a  county  road  and  high- 
way by  any  owner  thereof  while  owner,  or  by  right  of  high- 
way acquired  by  user ;  that  the  court  upon  a  final  hearing 
and  determination  of  this  action  may  settle  and  quiet  that ' 
question  forever,  and  quiet  the  plaintifl:*  in  the  peaceahle 
and  uninterrupted  enjoyment  of  his  said  lots;  and  plaintiff 
prays  the  court  to  grant  its  writ  of  prohibition  directed  to 
the  defendants  and  said  justice,  prohibiting  them  and  each 
of  them  from  further  proceeding  in  said  action,  and  to  grant 
the  plaintiff  all  .other  necessary  and  proper  relief. 

After  answer  and  reply,  upon  which  no  question  arises 
here,  the  defendants  filed  a  cross  complaint,  in  substance  as 
follows:  that  heretofore,  to  wit,  on  or  about  the  —  day  of — 

1840,  and  at  the term  of  the  board  of  commissioners  of 

the  county  and  State  aforesaid,  a  petition  was  presented  to 
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said  board  by  divers  citizens  of  said  county,  praying  the  lo- 
cation and  establishment  of  a  public  highway  in  said  county, 
in  part  upon  the  following  lands  lying  and  being  therein,  ta 
wit,  the  east  half  of  section  25,  township  18,  range  1,  west  j 
that  pursuant  to  the  prayer  of  said  petition,  said  board 
appointed  viewers  to  examine  said  proposed  road,  and  re- 
port thereon;  and  afterwards,  to  wit,  on,  &c.,  such  proceed* 
ings  were  had  thereon  that  said  board  of  commissioners  or- 
dered said  proposed  road  to  be  opened  as  a  public  highway, 
all  of  which  appears  of  record;  but  the  complainants  say 
that  said  record  and  proceeding  is  defective,  in  this,  that 
the  same  does  not  prescribe  the  width  of  said  highway ; 
nevertheless,  in  pursuance  thereof  said  road  was,  on  the 
day  of 1840,  opened  by  the  supervisor,  as  a  pub- 
lic highway  for  travel  and  for  the  accommodation  of  the 
public,  to  a  width  of  thirty  feet,  along  and  over  a  portion 
of  the  said  lands,  and  the  same  was  kept  and  continued  at 
the  same  place  continuously  thereafter  for  more  than  twen- 
ty years,  and  until  the  making  and  causing  of  the  obstruc- 
tion hereinafter  set  forth;  that  during  all  this  time  the  su- 
pervisors worked  and  repaired  said  road  as  a  public  high- 
way, and  the  same  was  continuously  and  uninterruptedly 
used  as  such  by  the  public  generally ;  that  said  highway 
was  located  upon  said  lands  and  set  apart  for  the  public  use 
as  such  by  and  with  the  knowledge  and  consent  of  the 
owner  of  said  lands  at  that  time,  and  has  ever  since,  except 
as  hereinafter  stated,  been  used  and  enjoyed  by  the  travel- 
ing public  as  such,  by  and  with  the  leave,  license,  and  per- 
mission of  the  owners  of  said  lands;  whereby  said  lands 
became  and  were  subject  to  an  easement  in  favor  of  the 
complainants  and  the  public,  by  which  they  have  a  right  to 
use  and  enjoy  the  same  as  a  public  highway;  that  said  ease- 
ment extends  to,  upon,  and  over,  thirty  feet  of  the  north 
part  of  lots  numbered  290  and  291  in  Union  City,  in  said 
county,  the  same  being  a  subdivision  of  the  lands  aforesaid ; 
and  that  said  lots,  to  the  extent  aforesaid,  are  subject  to  * 
said  casement,  and  constitute  a  part  of  said  public  high- 
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way;  that  the  complainants  are  citizens  of  the  township 
of  Wayne,  and  county  aforesaid;  that  said  John  Com- 
mons and  Samuel  S.  Carter,  defendants,  live  near  to  the 
public  highway  aforesaid;  that  they  own  lots  on  and  front- 
ing upon  said  highway,  and  that  for  many  years,  to  wit, 
for  ten  years  before  the  obstruction  hereinafter  men- 
tioned, all  the  defendants  had  enjoyed  the  privileges,  im- 
munities, and  benefits  of  the  same;  that  said  Robert  Mur- 
phy is  the  trustee  of  said  Wayne  township,*  and  said  Eisen- 
hour  was,  at  the  time  of  the  commencement  of  plaintiffs 
action,  supervisor  of  the  road  district  in  which  the  lands 
aforesaid  are  situated;  that  the  plaintiff  in  this  action,  on 
the  1st  day  of  September,  1864,  wholly  obstructed  said  road 
and  highway  at  the  point  where  it  crosses  said  lots,  by 
building  fences  in  and  upon  the  same,  and  by  setting  out 
trees  thereon;  that  by  reason  of  such  obstruction  the  com- 
plainants in  this  cross  action  and  the  public  are  wholly  de- 
prived of  the  use  thereof;  that  said  obstruction  puts  them 
and  the  public  to  great  trouble,  vexation,  and  inconve- 
nience; that  this  is  the  identical  matter  referred  to  by  the 
plaintiff  in  his  complaint.  They  pray,  that  on  a  "final  hear- 
ing the  court  will  adjudge  and  decree  thirty  feet  off  the 
north  part  of  said  lots  to  be  a  public  highway;  that  so  much 
of  said  lots  be  made  subject  to  said  easement  in  favor  of  the 
public  for  the  uses  and  purposes  of  such  highway;  that  the 
plaintiff,  Debolt,  be  required  to  at  once  remove  said  obstruc- 
tion; that  the  court  will  settle  the  title  and  right  of  the 
public  in  and  to  said  casement,  and  forever  enjoin  said  De- 
bolt  from  molesting,  hindering,  or  obstructing  the  enjoy- 
ment thereof,  and  grant  them  such  other  and  proper  relief 
as  they  may  be  entitled  to  have. 

The  appellant  demurred  to  the  cross  complaint  for  the 
following  reasons: 

"  1.  That  the  said  Murphy  and  Eisenhour  have  not'  le*. 
gal  capacity  to  sue  and  maintain  the  said  cross  bill,  because 
they  are  not  the  town  of  Union,  nor  are  they  or  either  of 
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them  the  street  commissioner  of  said  town,  or  the  supervi- 
sor of  the  district  in  which  is  the  place  in  which,  &c. 

"2.  As  to  all  the  plaintiffs  in  the  cross  bill,  the  plaintiff 
demurera  because  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause,  to  wit,  the  complaint 
of  the  plaintiff'  in  this  action,  and  the  defense  set  up  to  it 
by  the  defendants,  and  the  reply  thereto. 

"  3.  Because  there  is  a  defect  of  parties  plaintiffs  in  said 
cross  bill,  as  neither  the  town  of  Union  nor  any  of  its  offi- 
cers for  it  is  plaintiff*  in  said  cross  bill." 

The  demurrer  was  sustained  as  to  the  first  cause,  and 
overruled  as  to  the  other  causes. 

The  appellant  then  demurred  to  the  cross  complaint  for 
the  cause,  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  court  overruled  the  demurrer,  and  the  appellant  ex- 
cepted. The  appellant  answered  the  cross  complaint  in  five 
paragraphs,  the  fifth  being  the  general  denial. 

The  appellees  replied  to  the  first  paragraph  of  the  answer 
by  the  general  denial,  and  demurred  to  second,  third,  and 
fourth  paragraphs.  The  demurrers  were  sustained,  and  the 
appellant  excepted. 

On  the  application  of  the  appellant,  the  venue  was  changed 
to  the  Jay  Circuit  Court,  where  the  appellant  filed  his  plea 
puis  darrein  continuance  to  the  cross  complaint,  alleging  that 
the  complainants  in  the  cross  complaint  ought  not  further 
to  maintain  their  counter  claim  and  cross  bill  of  complaint 
against  the  plaintiff,  because  he  says  that  after  the  change 
of  venue  granted  in  this  cause  by  the  Randolph  Circuit 
Court,  where  this  cause  was  last  continued  until  the  present 
term  of  this  court,  and  before  this  day,  to  wit,  on  the  9th 
day  of  September,  1868,  the  board  of  trustees  of  the  town 
of  Union,  on  petition  presented  to  them,  and  on  mature  de- 
liberation thereon  had  by  them,  by  their  order  duly  entered 
upon  the  records  of  their  proceedings,  a  copy  of  which,du- 
ly  certified  and  authenticated,  is  filed  and  made  a  part  of 
this  paragraph, ordered  and. adjudged  that  said  fifteen  feet 
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in  width  on  the  north  side  of  said  lots  numbered  290  and 
291,  in  said  town  of  Union,  was  not  needed  as  a  highway, 
and  that  said  pretended  highway  set  up  and  claimed  there- 
on in  said  cross  complaint  was  not  of  public  utility  or 
needed  as  a  highway ;  and  said  board  granted  said  petitiou 
and  ordered  as  aforesaid,  that  the  highway  on  fifteen  feet 
in  width  immediately  south  of  the  north  line  of  the  south- 
east quarter  of  section  25,  in  township  18,  range  1,  west  of 
the  first  meridian,  to  wit,  on  the  fifteen  feet  in  width  on  the 
north  side  of  lots  290  and  291,  and  nine  other  lots  described 
by  their  numbers,  in  the  town  of  Union  City,  be,  and  the 
same  was  then  and  thereby  vacated,  &c. 

This  paragraph  was  sworn  to  by  the  appellant,  and  a 
copy  of  the  proceedings  of  the  board  of  trustees  of  Union 
City,  certified  under  oath  by  the  clerk  of  the  corporation 
of  the  town  of  Union  City,  is  filed  therewith. 

The  appellees  demurred  to  said  plea  puis  darrein  contin- 
uance, the  demurrer  was  sustained,  and  the  appellant  ex- 
cepted. 

Thereupon  the  appellees  moved  the  court  to  proceed  to 
trial  upon  the  issues  formed  in  the  cause,  to  which  the 
appellant  objected,  "because  said  plea  was  peremptory,  and 
was  a  waiver  of  all  previous  issues  in  the  cause,  and  he,  the 
said  Debolt,  had  not  brought  his  proof  as-  to  said  issues." 

The  court  overruled  the  objection,  and  permitted  the  ap- 
pellees to  proceed  to  the  trial;  to  which  ruling  the  appellant 
excepted. 

The  court  having  found  for  the  appellees,  the  appellant 
moved  for  a  new  trial.  The  court  overruled  the  motion, 
and  rendered  judgment,  dismissing  the  original  complaint, 
adjudging,  "that  there  is  a  public  highway  fifteen  feet  in 
width  over  and  across  the  whole  of  the  north  end  or  side 
of"  said  lots,  ordering  the  appellant  to  remove  his  fences 
from  it,  perpetually  enjoining  and  restraining  him  from  ob- 
structing said  highway  and  from  hindering  or  molesting  the 
public  in  the  enjoyment  of  said  easement,  and  adjudging 
costs  against  the  appellant. 
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Elliott,  C.  J. — A  number  of  questions  are  presented  by 
the  appellant  upon  which  a  reversal  of  the  judgment  of  the 
circuit  court  is  claimed.  They  will  be  examined  in  the  or- 
der in  which  they  are  presented  by  the  record,  rather  than 
that  adopted  by  the  appellant's  counsel. 

It  is  contended  by  the  appellant,  that  the  demurrers  to 
the  cross  complaint,  for  the  reasons,  first,  that  there  is  a  de- 
fect of  parties  plaintiff';  second,  that  it  appears  upon  the 
face  of  the  complaint  that  there  is  another  action  pending 
between  the  same  parties,  for  the  same  cause;  and  third, 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  should  have  been  sustained. 

Of  these  in  their  order.  But  before  entering  upon  their 
discussion,  it  is  proper  to  observe,  that  the  cross  complaint 
was  originally  filed  by  ail  the  defendants  in  the  original  ac- 
tion, viz.:  Carter,  Commons,  Murphy,  and  Eisenhour.  A 
demurrer,  however,  was  sustained  to  it  as  to  Murphy  and 
Eisenhour,  because  of  their  want  of  capacity  to  sue.  This 
ruling  of  the  court,  in  eflTect,  struck  the  names  of  Murphy 
and  Eisenhour  from  the  complaint,  and  left  it  to  be  prose- 
cuted in  the  names  of  Carter  and  Commons  only.  It  was 
subsequent  to  this  ruling  that  the  appellant  demurred  to 
the  complaint,  because  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  A  demurrer  for  the  statutory 
cause  of  the  want  of  legal  capacity  to  sue,  has  reference  to 
some  legal  disability  of  the  plaintiff^,  such  as  infancy,  idiocy, 
or  coverture,  and  not  to  the  fact  that  the  complaint  upon 
its  face  fails  to  show  a  right  of  action  in  the  plaintiff'.  It 
was  held  in  Berkshire  v.  Shuliz,  25  Ind.  523,  after  a  very 
careful  consideration  of  the  question,  that  where  two  or 
more  plaintiff's  unite  in  bringing  a  joint  action,  and  the  facts 
stated  do  not  show  a  joint  cause  of  action  in  them,  the 
proper  mode  of  taking  advantage  of  the  defect  is  by  a  de- 
murrer to  the  complaint,  because  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  and  that  the  defect 
can  only  be  cured  by  striking  out  the  name  of  the  plaintiff 
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improperly  joined,  or  by  bo  amending  the  complaint  as  to 
show  a  right  of  action  in  all  the  parties. 

Under  this  ruling,  the  demurrer  in  the  case  at  bar  was 
improperly  sustained  as  to  Murphy  and  Eisenhour,  on  the 
ground  of  their  want  of  capacity  to  sue;  but  the  appellant 
cannot  complain  of  that  error;  and,  as  it  disposed  of  the 
case  as  to  Murphy  and  Eisenhour,  and  not  as  to  the  other 
plaintiffs,  the  latter  were  left  as  the  only  plaintiffs  in  the 
case,  and  could  continue  its  prosecution,  as  though  the  com- 
plaint were  amended  by  striking  from  it  the  names  of  Mur- 
phy and  Eisenhour  as  plaintiffs. 

We  return  to  the  questions  raised  by  the  demurrers. 
And  first,  does  the  complaint  show  a  defect  of  parties  plaint- 
iffs? It  is  insisted,  that  as  the  town  of  Union  is  incorporated, 
and  that  part  of  the  alleged  highway  extending  over  a  por- 
tion of  the  lots  of  the  appellant  is  within  the  corporate 
limits  of  the  town,  the  corporation  should  have  been  made 
a  party  plaintiff'.    We  do  not  think  so. 

The  appellees  predicate  their  right  to  the  relief  prayed 
on  the  ground  that  they  are  the  owners  of  lots  fronting  on 
the  highway  which  the  appellant  had  obstructed,  and  was 
still  threatening  to  obstruct,  denying  the  existence  of  such 
highway,  and  thereby  disturbing  them'  in  its  enjoyment,  to 
their  injury.  They  seek  to  redress  a  personal  injury  to 
themselves,  and  if  it  be  admitted  that  the  corporation  pos- 
sessed jurisdiction  and  control  over  the  highway — a  ques- 
tion which  will  be  examined  in  another  part  of  this  opin- 
ion— still  it  was  not  a  necessaiy  party  plaintiff'  in  the  cross 
complaint. 

2.  Does  the  complaint  show  on  its  face  that  there  was 
another  action  pending  when  it  was  filed,  between  the  same 
parties  for  the  same  cause? 

It  is  insisted  by  the  appellant's  counsel,  that  the  original 
action  in  this  case  by  the  appellant  against  the  appellees 
and  others,  and  in  which  the  cross  complaint  is  filed,  is  an- 
other action  for  the  same  cause,  within  the  meaning  of  the 
law.    Both  the  original  and  cross  complaints  are  appeals  to 
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the  chancery  powers  of  the  court.  The  original  complaint 
denies  the  existence  of  the  alleged  highway,  seeks  to  quiet 
the  appellant's  possession  of  the  lots  described,  freed  from 
the  claim  of  such  highway,  and  prays  for  a  perpetual  in- 
junction against  the  appellees  from  disturbing  his  posses- 
sion or  asserting  an  easement  over  the  lots  as  a  public  high- 
way. It  can  only  be  supported  as  a  complaint  in  chancery, 
quia  temeL 

The  cross  complaint,  though  involving  the  same  subject, 
is,  in  its  object,  just  the  reverse  of,  and  antagonistic  to,  the 
original  complaint;  it  asserts  the  existence  of  an  easement  as 
a  public  highway  over  a  part  of  the  appellant's  lots,  charges 
the  appellant  with  having  illegally  obstructed  it,  to  the  in- 
jury of  the  appellees,  and  prays  that  he  be  perpetually  en- 
joined from  repeating  or  continuing  such  obstruction.  It 
prays  affirmative  relief,  which  could  not  be  properly  granted 
upon  a  successful  defense  merely,  of  the  original  suit;  it  was 
not  for  the  same  cause  as  the  original  complaint;  and  the 
demurrer  for  that  cause  was  properly  overruled. 

3.  The  remaining  cause  of  demurrer  is,  that  the  cross 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  first  objection  made  to  its  sufficiency  under 
this  cause  of  demurrer  is,  that  it  appears  by  the  cross  com- 
plaint that  the  alleged  location  of  the  highway  by  order  of 
the  board  of  county  commissioners  is  a  nulity,  and  that  the 
facts  stated  do  not  shotV  the  existence  of  a  valid  highway, 
either  by  user  or  dedication. 

It  is  alleged  in  the  cross  complaint,  that  in  the  year  1840, 
a  public,  highway  was  located  and  estabhshed  by  the  board 
of  commissioners  of  Randolph  county,  a  part  of  which  was 
located  on  the  land  now  constituting  the  lots  of  the  appel- 
lant; that  the  location,  however,  was  defective  in  not  speci- 
fying the  width  of  the  highway,  but  that  in  pursuance  of  the 
order  of  the  commissioners,  the  supervisor  of  the  proper 
road  district  did,  in  the  year  1840,  open  and  improve  the 
same  thirty  feet  in  width — being  in  part  upon  the  lots  of 
the  appellant,  as  a  public  highway;  and  that  it  was  contin- 
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uously  thereafter  kept,  maintained,  and  used  by  the  public, 
in  the  same  place,  and  of  the  width  aforesaid,  and  with  the 
knowledge  and  consent  of  the  ownera  of  said  land,  as  a 
public  highway-,  for  more  than  twenty  years,  and  until  it 
was  unlawfully  obstructed  by  the  appellant.  The  facts  thus 
alleged  clearly  show  the  existence  of  a  valid  public  high- 
way by  user.  It  is  declared  by  statute,  that  "all  public 
highways  which  have  been  or  may  hereafter  be  used  as 
such,  for  twenty  years  or  more,  shall  be  deemed  public 
highways."  1  G.  &  H.  866.  sec.  45.  See  also  Epler  v, 
Nimarty  5  Ind.  459 ;  Hays  v.  The  State,  8  Ind.  425 ;  Jackson 
V.  Smiley,  18  Ind.  247.  The  facts  alleged  in  the  cross  com- 
plaint are  clearly  sufficient  to  entitle  the  appellees  to  the  re- 
lief prayed,  and  the  demurrer  to  it  was  therefore  properly 
overruled. 

Another  question  presented  in  the  case  arises  upon  the 
ruling  of  the  court  in  sustaining  the  demurrer  to  that  par- 
agraph of  appellant's  answer  to  the  cross  complaint  called 
a  plea  puis  darrein  continuance,  setting  up  a  vacation  of  the 
highway  in  controversy,  pending  the  litigation,  by  the  board 
of  trustees  of  TTnion  City. 

Two  objections  are  urged  by  the  appellees'  counsel  to 
the  sufficiency  of  that  paragraph.     They  are: 

1st.  That  the  board  of  trustees  had  no  jurisdiction  over, 
or  power  to  vacate,  the  highway,  it  not  being  a  street  or 
alley  of  the  town,  within  the  meaning  of  the  statute  for  the 
incorporation  of  towns. 

2d.  That  if  the  board  of  trustees  possessed  such  power, 
still  the  answer  fails  to  show  that  it  was  exercised  in  .con- 
formity with  the  law;  and  that  the  order  of  vacation  was 
therefore  null  and  void. 

It  is  claimed  by  the  appellant's  counsel,  that  the  ninth 
clause  of  section  22  of  the  act  for  the  incorporation  of 
towns  (1 G.  &  H.  624)  conferred  on  the  board  of  trustees 
of  the  town  the  power  to  vacate  so  much  of  the  highway 
in  controversy  as  was  within  the  corporate  limits.  That 
clause  reads  thus:  ^^ Ninth  To  lay  out,  open,  grade  and  oth- 
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erwise  improve  the  streets,  alleys,  sewers,  sidewalks  and 
crossings,  and  keep  them  in  repair,  and  to  vacate  the  same." 

The  board  of  trustees  of  an  incorporated  town  is  a  tribu- 
nal of  special  limited  powers  and  jurisdiction,  which  are 
conferred  by  statute  for  special  purposes. 

By  the  ninth  clause  of  the  section  referred  to,  the  power 
to  vacate  streets  and  alleys,  within  the  corporate  limits  of 
the  town,  is  conferred  on  the  board  of  trustees.  The  words 
"streets  and  alleys"  relate  exclusively  to  the  ways  or 
thoroughfares  of  towns  and  cities.  Ordinarily,  they  are 
laid  out  and  dedicated  to  the  public  use,  and  especially  for 
the  use  and  convenience  of  the  property  holders  of  the  town 
or  city,  by  the  proprietor  thereof,  or  are  laid  out  and  estab- 
lished for  the  same  purposes  by  the  corporate  authorities. 
"Highway"  is  a  word  of  much  broader  signification;  it  in- 
cludes every  species  of  ways  over  which  the  public  at  large 
have  a  right  of  passage,  whether  they  be  roads,  navigable 
rivers,  or  streets  and  aHeys.  Thompson  Highways,  pp  1,  6. 
Hence,  whilst  every  street  is  a  highway,  yet  every  highway 
is  not  a  street.  A  clear  distinction  is  recognized  by  the 
Constitution  and  laws  of  this  State  between  common  roads, 
or  highways,  and  the  streets  and  alleys  of  towns  or  cities.  See 
sec.  22,  art.  4,  of  the  Constitution,  1  G.  &  H.  40;  the  act  to 
provide  for  the  opening,  vacating,  and  change  of  high- 
ways, 1  G.  &  H.  859 ;  the  act  touching  the  laying  out  and 
vacating  towns,  streets,  alleys,  &c.,l  G.  &H.632;  The  Com- 
mon  Council  of  Indianapolis  v.  OroaSj  7  Ind.  9;  City  of  La- 
fayette V.  JennerSy  10  Ind.  70-79.  It  is  said  in  the  case  last 
cite4,  that  "a  highway  is  not  a  street,  either  technically  or 
in  common  parlance." 

In  the  case  under  consideration,  the  part  of  the  highway 
in  controversy  is  located  on  the  line  dividing  the  south-east 
quarter  from  the  north-east  quarter  of  a  section  of  land. 
Subsequent  to  the  location  of  th$  highway,  the  town  of 
Union  City  was  laid  off  on  the  south-east  quarter  of  the 
section,  with  a  tier  of  lots,  including  those  of  the  appellant, 
extending  to  the  north  line  of  said  quarter  section,  and  con- 
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sequently  to  the  middle  of  the  highway,  the  whole  width 
thereof  being  thirty  feet. 

The  order  of  vacation  set  up  by  the  appellant  is,  "that 
the  highway  on  fifteen  feet  in  width  immediately  south  of 
the  north  line  of  the  south-east  quarter  of  section,"  4c.,  **to 
wit,  on  the  fifteen  feet  in  width  on  the  north  line  of  lots 
(here  the  numbers  of  eleven  lots,  including  those  of  the  ap- 
appellant,  are  given),  in  the  town  of  Union  City,  be  and  the 
same  is  hereby  vacated."  It  thus  appears  that  the  order  of 
vacation  only  extends  to  one-half  of  the  width  of  that 
part  of  the  highway,  thereby  reducing  it  to  fifteen  feet  in 
width.  It  is  not  claimed  that  it  was  a  street  or  alley  of  the 
town,  nor  was  it  vacated  as  such,  but  as  a  highway. 

It  seems  very  clear  that  the  board  of  trustees  of  the  town 
had  no  jurisdiction  or  power,  under  the  law,  to  grant  the 
order  of  vacation,  and  it  is  therefore  void.  It  follows  that  the 
demurrer  to  the  answer  setting  it  up  was  properly  sustained. 

This  conclusion  renders  an  examination  of  the  second 
objection  to  the  answer  unnecessary. 

It  is  also  claimed,  that  the  court  erred  in  proceeding  to 
the  trial  of  the  issues  made  upon  the  cross  complaint  prior 
to  the  filing  of  the  answer  jpuis  darrein  co72^inuano6,after  the 
demurrer  to  that  answer  was  sustained.  At  common  law 
such  a  plea  is  a  waiver  of  all  previous  pleas,  and  upon  a  de- 
murrer being  sustained  to  it, entitles  the  plaintiff  to  judg- 
ment. Whether  that  rule  is  applicable  to  the  facts  of  this 
case,  need  not  be  determined;  as,  if  the  action  of  the  court 
in  proceeding  to  trial  was  erroneous,  the  error  did  not  af- 
fect any  substantial  right  of  the  appellant,  and  could  not 
reverse  the  judgment.    2  G.  &  H.  122,  sec.  101. 

Sustaining  the  demurrer  to  the  second,  third,  and  fourth, 
paragraphs  of  the  appellant's  answer  to  the  cross  complaint 
is  assigned  for  error,  and  insisted  upon  in  argument;  but  as 
the  abstract  contains  no  statement  of  the  nature  or  sub- 
stance of  these  paragraphs,  we  do  not  examine  the  ques- 
tion. 

Judgment  afiS.rmed,  with  costs. 
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PiuzER,  J. — I  do  not  concur  in  the  opinion  that  a  high- 
way lying  within  the  boundaries  of  an  incorporated  town 
is  not  a  street  in  the  sense  of  our  various  statutes,  and  not 
within  the  jurisdiction  of  the  corporate  authorities  as  fully 
as  any  other  street.  I  am  of  quite  the*  contrary  opinion. 
Streets  and  highways  in  a  town  are  all  highways,  and,  in  my 
opinion,  are  correctly  designated  by  the  use  of  cither  name. 
I  can  conceive  of  no  possible  practical  good  likely  to  re- 
sult from  holding  that  within  such  corporations  some  high- 
ways shall,  as  to  the  power  of  vacating  them  only,  bo  under 
the  jurisdiction  of  the  corporation,  while  others  shall  be 
subject  to  the  control  of  county  commissioners.  But  I  do 
perceive  that  embarrassment  and  confusion  will  continually 
flow  from  it.  Thus,  if  an  existing  road  be  adopted  as  a 
street,  it  could  only  be  changed  or  vacated  by  the  utterly 
useless  process  of  procuring  the  concurrent  action  of  two^ 
independent  bodies. 

Then,  the  act  of  March  3d,  1859  (1  G.  &  H.  594),  gives 
the  corporate  authorities  complete  control  of  the  supervisor 
within  the  town.    He  must  repair  such  ways  as  they  or- 
der, and  allow  such  to  be  or  become  impassable  and  useless- 
as  they  may  deem  useless.    What  conceivable  reason,  tlien;. 
could  have  moved  the  legislature  to  intend  that,  neverthe- 
less, the  county  commissioners  must  be  invoked  to  vacate 
any  such  way?    There  is  none  which  seems  to  me  satisfac- 
tory.   It  was  never  intended,  I  think.     In  the  case  of  cities 
the  matter  is  put  beyond  cavil  or  quibble.  Acts  1865  (Spec. 
Sess.),  p.  27,  sec.  58.    And  in  the  last  named  act  it  is  plain, 
I  think,  that  the  word  "street"  is  used  to  signify  "highway.*'* 
Why  should  a  highway  have  less  sanctity  in  a  city  than  in 
an  incorporated  town?    I  cannot  impute  to  the  legislature 
an  intention  to  require  a  thing  plainly  useless,  in  the  presence  • 
of  language  which,  without  violence  to  it,  seems  to  admits 
of  a  different  construction. 

J.  Smith  and  M.  Way,  for  appellant 

T.  M.  Browne  and  G.  H.  Banebrake^  for  appellees. . 
Vol.  XXXI.— 24 
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Ex  Parte  Tongate. 

Criminal  Law. — Term  of  Imprisonment — Where  a  defendant  was  Bcntenccd 
to  an  imprisonment  in  the  county  jail  for  ninetj  daya,  and  until  a  fine  of 
one  dollar  and  the  costs  of  the  prosecation  were  paid  or  replevied; 

Eeld^  that  when  the  imprisonment  for  the  ninety  days  had  been  completed, 
that  portion  alone  of  the  sentence  was  discharged,  and  there  remained  the 
imprisonment  for  the  fine  and  costs — that  the  defendant  was  not  entitled  to 
a  credit  of  fitly  cents  per  day  upon  the  fine  and  costs  from  the  date  Trben 
his  imprisonment  commenced. 

APPEAL  from  the  Orange  Common  Pleas. 

Pay,  J. — Tongate  was  sentenced  to  an  imprisonment  in 
-the  county  jail  for  ninety  days,  and  until  a  fine  of  one  dol- 
llar  and  the  costs  of  the  prosecution  were  paid  or  replevied. 
At  the  expiration  of  the  ninety  days  he  applied  for  a  dis- 
charge, on  the  ground  that  under  section  130, 2  G.  &  H.  421, 
he  was  entitled  to  a  credit  of  fifty  cents  per  day  upon  the 
fine  and  costs  from  the  date  when  his  imprisonment  com- 
menced. This  application  was  refused.  The  ruling  was 
■correct.  The  imprisonment  for  ninety  days  was  only  apart 
of  the  sentence,  and  must  be  completed  before  the  other 
portion  of  the  same  sentence  could  begin.  It  is  not  like 
two  penalties,  imposed  for  two  separate  offenses,  where  both 
are  held  to  run  together.  Miller  v.  AUerty  11  Ind.  389.  In 
this  case,  when  the  imprisonment  for  the  ninety  days  had 
been  completed,  that  portion  of  the  sentence  alone  was  dis- 
charged, and  there  remained  the  imprisonment  for  the  fine 
;Bnd  costs. 

Judgment  affirmed,  with  costs. 
S[.  Heffren^  for  appellant.  , 
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The  Fishback  and  Elizabbtstown  Gravel  Road  Company 

17.  Wilson. 

Pbacticb.*— /¥iu/t>^  Beyond  the  luue.^—MoUon  /or  Judgmant  on  Finding. — On 
the  trial  In  the  circuit  conrt  of  an  action  commenced  before  a  justice  of  the  , 

peace,  to  recover  upon  a  stock  subscription,  the  execution  of  the  instrument  , 

not  being  denied  by  the  defendant  under  oath,  the  court  found  specially  for 
the  plaintifif  every  point  in  issue,  so  that  judgment  could  have  been  ren- 
dered for  the  instalment  sued  for,  but  found  ftirther,  that  after  the  defend- 
ant had  executed  the  instrument  it  had  been  altered  in  a  material  part, 
\7ithout  his  knowledge  or  authority,  and,  over  a  motion  by  the  plaintiff  for 
a  new  trial,  rendered  judgment,  without  Airther  objection,  for  the  defendant. 

JSeldj  that  the  motion  for  a  new  trial  did  not  raise  any  question;  but  a  motion 
for  judgment  on  the  finding  should  have  been  made  in  order  to  present  the 
question  involved  to  the  circuit  court. 

Hcldj  also,  that  the  question  could  not  be  made  for  the  first  time  in  the  Su- 
preme Court. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Fbazer,  J. — ^Tliis  suit  originated  before  a  justice  of  the 
peace.  It  was  to  recover  calls  upon  a  written  subscription 
for  stock  of  the  appellant.  The  execution  of  the  instru^ 
ment  was  not  denied  under  oath,  as  is  made  necessary  by 
statute  to  put  that  matter  in  issue.  2  G.  &  H.  685,  sec.  34. 
A  jury  was  waived,  and  the  court  found  specially  for  the 
appellant  every  point  in  issue,  so  that  judgment  could  have 
been  rendered  for  the  instalments  sued  for.  But  the  find- 
ing went  beyond  the  issue,  declaring  that  after  the  appellee 
had  executed  the  instrument  it  had,  without  his  knowledge 
or  authority,  been  altered  in  a  material  part.  A  motion  for 
a  new  trial  by  the  appellant  upon  two  grounds,  first,  that  the 
finding  was  against  the  evidence ;  second,  that  it  was  contrary 
to  law,  was  overruled  and  an  exception  taken.  Judg- 
ment was  then,  without  objection,  rendered  for  the  defend- 
ant below. 

The  issues  having  been  found  for  the  appellant,  a  motion 
for  a  new  trial  by  it  was  not  the  way  to  raise  any  question. 
A  motion  for  judgment  upon  the  finding  should  have  been 
made,  in  order  to  present  to  the  court  below  the  question  to 


ST2  SUPREME  COUET  OF  INDIAirA, 

Allen  9.  Jerauld. 

— * —  _  _    _  _  ■  _      _  _   , -    —  111  .1  --^— 

which  6uT  attention  is  called.  As  that  was  not  done,  the 
only  inquiry  that  presents  itself  is,  can  the  question  he  made, 
for  the  first  time,  in  this  court?  It  would  be  contrary'  to  the 
whole  current  of  decisions  under  the  code  so  to  hold.  The 
rule  is  general  and  almost  universal,  that  a  question  cannot 
be  made  in  this  court  which  has  not  been  made  in  the  c<yart 
below. 

The  judgment  is  affirmed,  with  costs. 

C.  C.  NavCj  for  appellant. 

L.  M.  Campbelly  for  appellee. 


Allen  v.  Jerauld. 

Parties. — Drftci  of. — Demurrer. — ^Answer  by  way  of  set-ofiy  allcgin^f  "Am* 
before  the  commencement  of  this  action  the  plaintiif  was,  and  still  is,  in- 
debted to  the  defendant  on  an  accoant  before  that  time  assigned  to  him  in 
writing  by"  a  third  person  named  but  not  made  a  party;  copies  of  the  ac- 
count and  assignment  being  filed  therewith. 

ndd^  that  the  answer  was  bad  on  demurrer  expressed  in  the  statutory  fonn, 
for  a  defect  of  parties  defendants. 

APPEAL  from  the  Gibson  Common  Pleas. 
Ray,  J. — Complaint  by  appellee  on  a  promissory  note  ex- 
ecuted by  appellant. 
Answer  in  three  paragraphs. 

1.  In  denial. 

2.  Set-off,  as  follows :  "  That  when  this  action  was  com- 
menced,  the  plain tifi*  was,  and  still  is,  indebted  to  defendant, 
on  an  account,  before  that  time  assigned  to  him  in  writing 
by  one  Sherlow;"  copies  of  the  account  and  assignment  be- 
ing filed  therewith. 

3.  Additional  set-off,  as  follows:  "That  before  the  com- 
mencement of  this  action,  plaintiff*  was,  and  still  is,  indebted 
ipo  defendant  in  a  further  sum,  on  an  account  before  that 
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time  assigned  to  him  in  writing  by  said  Sherlow;"  setting 
out  copies  of  the  account  and  assignment,  and  oftering  to 
set  off  the  amiountdue  the  plaintiff,  and  asking  judgment 
for  the  residue. 

Demurrers  to  the  second  and  third  paragraphs  of  the  an- 
swer were  sustained.  The  grounds  of  the  demurrers  were: 
first,  that  said  paragraphs  did  not  state  facts  sufficient  to 
constitute  a  defense  to  the  plain tifi''s  action;  second,  that 
said  paragraphs  show  a  defect  of  parties  defendants. 

It  is  objected,  that  the  demurrer  ^or  defect  of  parties  de- 
fendants does  not  point  out  the  defect  and  name  the  parties 
who  should  have  been  joined.  This  demurrer  is  in  the  stat- 
utory form,  and  as  the  <5ode  expressly  requires  the  assignor 
of  an  account  to  be  joined  as  defendant  in  the  action,  and 
as  the  name  of  the  assignor  appears  in  the  answer  and  bill  of 
particulare,  we  do  not  regard  it  as  proper  to  reverse  the  ac- 
tion of  the  court  below  where  it  has  takfen  notice  of  the 
defect  apparent  on  the  face  of  the  answer  and  sustained 
the  demurrer. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
^snd  costs. 

T7.  M.  Landj  for  appellant, 

D.  F,  Emhree^  for  appellee. 


Grego  i\  Matlock. 

Statuts  OF  LiMiTATMMs. — Abtcnce/rom  the  State  on  Public  Business. —  Fof- 
unieer  Soldier, — Absence  from  the  State  as  a  volunteer  soldier  or  officer  in 
the  army  of  the  United  States  constitutes  absence  on  public  business  with- 
in the  meaning  of  the  statute  ^which  provides,  that  "the  time  during  which 
jthe  defendant  is  a  oon-resideat  of  Ihe  State,  or  absent  on  pablic  business, 
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shall  not  be  compmted  m  anj  of  tl^e  periods  of  limitation^  (2  Q.  i?  H.  161^ 
sec.  21G). 

APPEAL  from  the  Hendricks  Circuit  Court. 

Gregg  Bued  Matlock  before  a  Justice  of  the  peace,  on  an 
account  for  sixty-eight  dollars,  for  professional  Bervices  as 
an  attorney. 

Answer,  the  statute  of  limitations^ 

Gregg  recovered  before  the  justice,  and  Matlock  appealed 
to  the  circuit  court. 

Gregg,  by  leave  of  the  court,  filed  an  amended  reply 
to  the  answer,  alleging,  in  substance,  that  the  cause  of  ac- 
tion accrued  to  the  plaintift'  on  the day  of  April,  1862; 

and  that  the  defendant  left  the  State  of  Indiana  on  public 
business,  to  wit,  as  a  volunteer  in  the  array  of  the  United 

States,  on  the day  of  August,  1862,  and  waa  absent 

from  said  State  of  Indiana,  on  public  business,  as  an  officer 
in  the  TOth  regiment  of  Indiana  volunteers,  in  the  service 

of  the  United  States,  until  the day  of  September,  1864, 

a  period  of  over  two  years,  after  the  cause  of  action  ac- 
crued, and  before  six  years  had  elapsed;  that  this  suit  was 
commenced  before  the  justice  of  the  peace  who  tried  it,  on 
the  28th  of  November,  1868,  and,  deducting,  the  time  that 
the  defendant  was  absent  from  the  State  on  pubKc  business 
as  aforesaid,  ^vithin  six  yeare  after  the  cause  of  action  ac- 
crued. The  court  sustained  a  demurrer  to  the  reply,  and, 
the  plaintiff  refusing  to  reply  further,  rendered  final  judg- 
ment for  the  defendant. 

An  exception  wa»  taken  to  the  ruling  on  the  demurrer* 
The  correctness  of  that  ruling  is  the  question  presented  in 
this  court. 

Elliott,  C  J. — Actions  on  accounta  and  contracts  not  in 
writing,  if  not  commenced  within  six  years  next  after  the 
cause  of  action  accrues,  are  barred  by  the  statute.  2  G.  & 
H.  156,  sec.  210.  But  section  216  provides,  that  "the  tim^ 
during  which  the  defendant  is  a  non-resident  of  the  State, 
or  absent  on  public-  business,  shall  not  be  computed  in  any 
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of  the  periods  of  limitation/'  Here,  the  reply  alleges,  that 
the  cause  of  action  accrued  in  April,  1862,  and  that  the  de- 
fendant left  the  State  on  public  business,  as  a  volunteer  sol- 
dier in  the  army  of  the  United  States,  in  August  of  the 
same  year,  and  so  continued  absent  from  the  State,  as  an 
officer  in  the  army  of  the  United  States,  until  September, 
1864,  a  period  of  over  two  years;  and  that  the  suit  was 
commenced  on  the  28th  of  November,  1868.  It  thus  ap- 
pears that  the  suit  was  commenced  within  six  years  and 
cSght  months  next  after  the  cause  of  action  accrued ;  but  if 
from  that  period  there  be  deducted  the  time  the  defendant 
was  absent  from  the  State  in  the  army,  as  alleged  in  the  re- 
ply, a  period  of  over  two  years,  then  the  statute  could  not 
have  run  six  years  before  the  commencement  of  the  suit. 
This  leaves  to  be  considered  the  question,  does  the  absence 
from  the  State  as  a  volunter  soldier  or  officer  in  the  army 
of  the  United  States  constitute  an  absence  on  public  bus- 
iness within  the  meaning  of  the  statute?  "We  think  it  does. 
The  statute  does  not  limit  the  exception  to  any  particular 
kind  or  form  of  public  business.  A  service  in  the  army  of 
the  United  States  is  a  public  service,  required  for  the  public 
good,  and  every  person  so  employed  is  engaged  in  public 
business. 

Wo  think  the  reply  a  good  one,  and  that  the  court  erred 
in  sustaining  the  demurrer  to  iX. 

Judgment  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  overrule  the  demurrer 
to  the  reply,  and  for  further  proceedings. 

Ray,  J. — I  cannot  concur  in  the  opinion  of  the  majority 
of  the  court.  Statutes  of  limitation  are  for  the  repose  of 
debtors.  It  has  been  held,  that  a  volunteer  soldier  or  officer 
in  the  army  of  the  United  States  does  not  lose  his  residence; 
he  may  be  sued,  and  service  may  be  had  upon  him  by  copy 
left  at  his  place  of  residence.  If  thus  exposed  to  litigation 
while  absent,  and  yet  excluded  from  the  benefit  of  the  stat- 
ute, his  absence  "on  public  business"  simply  imposes  upon 
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him  a  burden  from  which  those  who  avoid  such  service  are 
exempt.  I  cannot  give  the  statute  a  construction  which,  ia 
place  of  giving  peace,  prolongs  litigation. 

G.  C.  Navey  for  appellant. 

L.  M,  CampbeUj  for  appellee. 


SpAULDma  and  Others  v.  Baldwin. 

149  W4|  Jurisdiction. — Pleading, — In  pleading  a  record  of  a  judgment,  it  ia  unncc- 
cBsarj  to  show  by  averments  that  the  court  had  jurisdiction. 

Same. — DecedenU^  Estates, — Proceeding  to  sell  Real  Estate, — An  application  to 
sell  lands  in  the  course  of  administration  stands  upon  the  footing  of  an  or- 
dinary adversary  judicial  proceeding  in  a  court  of  superior  jurisdiction. 

Same. —  Collateral  Proceeding. — Where  jurisdiction  has  been  acquired  in  snch 
a  proceeding,  subsequent  errors  in  the  course  of  its  exercise — as  in  the  or- 
der of  sale  and  its  confirmation — however  grave  and  glaring,  will  not  sab- 
ject  the  judgment  to  successful  collateral  attack. 

Pleading. — Exhibits. — Where,  in  an  action  to  recover  possession  of  real  es- 
tate, the  defendant  claims  title  through  a  sale  and  conveyance  to  him  under 
an  order  of  court  granted  upon  the  application  of  an  administrator,  to  miike 
assets  to  pay  debts  of  the  decedent,  the  answer  need  not  aver  that  a  real 
estate  bond  was  filed,  but  copies  of  the  record  and  the  deed  must  be  exhib- 
ited as  parts  of  the  answer. 

APPEAL  from  the  Blackford  Circuit  Court. 

Frazeh,  J. — This  was  an  action  to  recover  the  possession 

.   of  real  estate,  brought  by  the  appellants  against  the  appellee. 

An  answer  and  cross  complaint  was  filed,  which  waa  held 

good  on  demurrer;  and  we  are  to  determine  whether  the 

court  below  erred  in  overruling  the  demurrer. 

The  pleading  demurred  to  was  an  attempt  to  show  title 
in  the  defendant.  It  alleged,  that  one  8.  had  died,  intestate, 
seized  in  fee  simple  of  the  land;  that  his  administrator  filed 
in  the  probate  court  a  proper  memorial  praying  an  order  to 
sell  the  land  to  make  assets  to  pay  the  debts  of  the  intestate; 
that  at  the  November  term  of  that  court  for  1849,  it  waa 
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ordered  that  a  sale  bo  made,  at  private  sale,  at  not  less 
than  two-thirds  of  $325,  the  appraised  value  of  it;  that  at 
such  private  sale  the  defendant  purchased  it  for  the  price  of 
$216.66,  which  was  fully  paid;  that  this  sale  was  confirmed 
at  the  August  term,  1850,  of  said  court,  and  a  deed  therefor 
executed;  that  said  orders  of  the  probate  court  remain  in 
full  force.  Copies  of  the  record  and  deed  were  not  made 
parts  of  the  answer. 

It  was  long  ago  settled,  that  in  pleading  a  record  of  a  judg- 
ment, it  is  unnecessary  to  show  by  averments  that  the 
court  had  jurisdiction.  This  rule  was  founded  in  conve- 
nience, to  avoid  prolixity  in  pleading,  though  more  ancient- 
ly it  was  otherwise.  This  objection  to  the  answer  cannot 
therefore  be  allowed.  Murray  v.  Wilson^  1  Wils.  316;  Lane 
V.  Bobvison,  2  Mod.  102. 

So,  also,  as  to  the  objection,  that  the  answer  discloses  that 
the  sale,  being  private,  was  ordered  to  be  made  for  not  less 
than  two-thirds  of  its  appraised  value — the  law  requiring  the 
fall  appraised  value — and  that  the  sale  was  for  two-thirds 
of  a  cent  less  than  two-thirds  of  the  appraisement.  That 
the  probate  court  ordered  and  confirmed  such  a  sale,  may 
have  been  error  which  would  have  reversed  its  judgment; 
but  it  does  not  follow  that  the  proceeding  is  to  beheld  void 
when  questioned  collaterally.  The  order  of  sale  and  its 
confirmation  were  steps  in  the  exercise  of  jurisdiction.  If 
that  had  been  acquired,  subsequent  errors,  such  as  these, 
however  grave  and  glaring,  would  not  subject  the  judgment 
to  successful  collateral  attack.  Crossley  v.  O'Bnen^  24  Ind. 
325,  is  not  in  conflict  with  this  view.  There  was  no  collat- 
eral questioning  of  the  proceedings  in  that  case.  It  was  a 
direct  appeal  in  the  cause;  but  in  the  course  of  the  opihion 
the  distinction  between  proceedings  essential  to  jurisdiction 
and  those  in  the  course  of  its  exercise  afterwards,  was  stated. 
Nor  does  The  EoansmllCy  ^c.  R.  R.  Co.  v.  EvansvillCj  15  Ind. 
395,  touch  the  present  question.  Nor  can  decisions  as  to 
the  special  statutory  powers  conferred  on  courts,  where  the 
statute  must  be  followed  at  every  step,  in  order  to  give  va- 
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lidity  to  the  exercise  of  the  power,  be  deemed  in  point  up- 
on the  present  question.  It  has  been  so  long  settled  in  this 
State  as  to  close  the  question  against  further  controversy, 
that  an  application  to  sell  lands  in  the  course  of  admiuistni- 
tion  stands  upon  the  footing  of  an  ordinary  adversary  ju- 
dicial proceeding  in  a  court  of  superior  jurisdiction. 

Whether  the  failure  to  give  a  real  estate  bond  would  ren- 
der the  sale  void,  need  not  now  be  decided."  That  question 
does  not  arise,  the  answer  averring  nothing  upon  that 
subject,  and  it  being  unnecessary  that  it  should  aver  the 
fact.  The  question  could  have  been  made  by  a  reply  im- 
peaching the  validity  of  the  sale  for  the  want  of  such  bond, 
and  if,  in  fact,  none  was  given,  the  defendant  would  have 
been  driven  to  demur  thereto,  thus  presenting  the  question. 

Was  it  necessary  to  exhibit,  as  parts  of  the  answer,  cop- 
ies of  the  decree  and  deed,  or  either  of  them?  They  consti- 
tuted the  foundation  of  the  defense,  and  the  seventy-eighth 
section  of  the  code  imperatively  requires  the  copies.  The 
cases  holding  that  this  defect  can  be  reached  by  demurrer 
are  too  numerous  to  require  a  specific  citation  of  them.  On 
this  account  the  demurrer  should  have  been  sustained. 

Judgment  reversed,  with  costs;  and  the  cause  remanded, 
with  directions  to  sustain  the  demurrer. 

J.  W.  Gordon  and  W.  Marchy  for  appellants. 

J.  BrovmleCy  for  appellee. 


Morrow  v.  Brown. 

CoKSiDEBATiON. — Failurc  qf. — PromUtory  Note, — Suit  on  note.  Answer,  that 
the  note  was  given  for  the  ezclnsiTC  right  within  a  certain  connty  to  a  pat- 
ent invention,  known  as,  &c.,  under  letters  patent  from  the  United  States  to 
a  person  named,  which  was  an  infringement  of  a  patent  theretofore  issued 
by  the  United  States  to  another  pateiitee  named,  and  precisely  like  the 
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latter  in  crerj  important  particular;  that  the  purchase  was  made  and  the 
note  given  upon  the  representation  that  said  invention  had  never  been  used 
except  under  the  first  mentioned  patent,  whereas  the  right  to  use  it  under 
the  other  patent  had  been  sold  and  the  invention  used  over  the  entire  coun- 
ty, and  the  sale  of  the  right  under  said  first  mentioned  patent  was  rendered 
of  no  value. 
Held,  that  the  answer  presented  a  good  defense. 

APPEAL  from  the  Howard  Circuit  Court. 

Ray,  J. — Suit  upon  a  note.  Answer,  that  the  note  was  giv- 
en for  the  exclusive  right  within  the  county  of  Wayne  to  a 
patent  invention,  known  as  the  weather  or  door  strip,  under 
letters  patent  from  the  United  States  to  one  Joseph  Chad- 
wick;  that  said  patent  was  an  infringement  of  a  patent 
theretofore  issued  by  the  United  States  to  one  J.  O.  Clay, 
and  the  same  were  precisely  alike  in  every  important  par- 
ticular; and  that  the  purchase  was  made  and  the  note  given 
upon  the  representation  that  said  invention  had  never  been 
used  except  under  the  Chadwick  patent,  whereas  the  right 
to  use  the  same  under  the  Clay  patent,  had  been  sold  and 
the  same  used  over  the  entire  county,  and  the  sale  of  the 
right  under  the  Chadwick  patent  was  rendered  of  no  value. 
Judgment  for  the  appellee. 

We  have  examined  the  evidence,  and  find  it  fully  sustains 
the  answer.  We  have  no  brief  from  the  appellee,  and  can 
see  no  evidence  to  support  the  finding  and  judgment  of  the 
court. 

Judgment  reversed,  and  the  cause  remanded  for  a  new 
trial.    Costs  here. 

J.  H.  Krok  and  C.  N.  Pollard^  for  appellant. 
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Duckworth  and  Others  v.  Matlock  and  Others. 

■ 

Pleading. —  Will. — Probate  of. — A  complaint  seeking  probate  of  an  alleged 
will,  ayering  that  the  defendant  pretended  that  such  a  will  as  was  described 
and  of  which  a  copy  was  set  out  was  not  duly  execated|  did  not  allege  that 
the  defendant  had  the  custody  of  the  will,  nor  did  the  plaintiff  offer  to 
produce  it. 

Held,  that  the  complaint  was  bad  on  demurrer. 

APPEAL  from  the  Putnam  Common  Pleas. 

Suit  against  the  appellees,  Eliza  Matlock,  James  Matloel^ 
her  husband,  and  Thomas  S.  Vermillion,  administrator  of 
the  estate  of  Amos  Hibbs,  deceased,  the  complaint  alleg- 
ing, that  said  Amos  left  a  will  in  full  force,  by  which  he 
disposed  of  all  his  personal  and  real  estate;  that  at  the  time 
of  making  the  will  said  Amos  had  a  wife  alive,  named 
Lydia,  who  is  mentioned  in  the  will;  that  said  Lydia  died,  in- 
testate, there  being  no  issue  of  said  marriage,  and  said  Lydia 
leaving  surviving  her  no  child  or  descendant  of  any  child, 
and  no  father  or  mother;  that  afterwards  said  Amos  inter- 
married with  the  defendant  Eliza,  by  whom  he  had  no  issue; 
that  on  the  24th  of  November,  1866,  said  Amos  died,  leav- 
ing surviving  him  said  Eliza,  his  widow,  who  afterwards  be- 
came, and  now  is,  the  wife  of  defendant  James  Matlock;  that  > 
said  Amos  also  left  surviving  him  the  plaintifts,  being  cer- 
tain of  his  nephews  named  as  legatees  in  said  will  and  his 
brothers  and  sisters  and  descendants  of  his  deceased  brothers 
and  sisters,  but  left  no  father  or  mother  and  no  child  or  de- 
scendant of  any  child;  that  said  Amos  at  the  time  of  his  death 
was  the  owner  of,  and  entitled  to  the  possession  of,  large  and 
valuable  personal  and  real  estate,  of  the  aggregate  value 
of  twelve  thousand  dollars,  which  property  consisted  chief- 
ly of  moneys,  notes,  and  choses  in  action;  that  said  Amos, 
being  of  sound  and  disposing  mind  and  memory,  made  his 
said  last  will  and  testament  in  writing,  bearing  date  May 
21st,  1849,  which  was  duly  executed  by  said  Amos  in  the 
presence  of,  and  attested  by,  two  credible  witnesses  named 
A  copy  of  the  will  is  then  set  out,  the  disposing  portion  of 
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which  is  as  follows :  "After  all  funeral  expenses  are  dis- 
charged, and  all.  my  just  debts  arc  paid,  I  leave  my  proper- 
ty, personal  and  real,  lands  and  effects,  to  my  wife,  Lydia 
Hibbs,  that  she  shall  have  full  right  power  and  control  over 
all  I  possess  so  long  as  she  remains  my  widow.  After  my 
wife,  Lydia  Hibbs,  ceases  to  be  my  widow,  I  want  my  effects 
disposed  of  in  the  following  manner:  I  want  my  three 
nephews  named  for  me  to  have  one  hundred  dollars  each, 
to  wit,"  &c.,  "and  then  the  balance  to  be  equally  divided 
between  my  brothers  and  sisters,  each  one  having  an  equal 
share." 

The  complaint  further  avers,  that  said  testator  died  with- 
out revoking  or  altering  said  will;  whereupon  plaintiffs 
claim  that  they  are  entitled  to  all  of  said  personal  property, 
except  the  sum  of  three  hundred  dollars  claimed  by  the 
widow  under  the  statute,  and  to  two-thirds  of  said  real 
estate,  the  remaining  one-third  belonging  to  the  defendant 
Eliza  by  her  marital  rights  under  the  statute;  that  said 
property  belongs  to  the  plaintiffs  in  the  proportion  desig- 
nated in  said  will,  all  of  it  being  subject  to  the  just  debts  of 
the  testator,  which  are  comparatively  nothing;  that  said 
Eliza  has  taken  possession  and  control  of  all  said  property, 
both  real  and  personal,  and  claims  the  same  as  the  sole  heir 
of  said  Amos;  that  said  Eliza,  combining  and  confederating 
with  divers  other  persons  unknown  to  plaintiffs,  pretends 
that  said  Amos  did  not  make  said  will,  or  that  he  was  not 
of  sound  and  disposing  mind  and  memory  at  the  making 
thereof,  or  that  it  was  not  executed  as  by  law  required ;  and 
therefore  she  insists  that  the  plaintiffs  have  no  right  or  title 
to  said  estate  or  any  part  thereof,  but  that  on  the  death  of 
said  Amos  the  whole  of  said  estate,  both  real  and  personal, 
descended  to  her  as  heir  at  law;  whereas  the  plaintiffs 
charge  that  the  contrary  is  true;  that  said  Eliza  refuses  to 
contest  the  validity  of  said  will  during  the  lifetime  of  the 
subscribing  witnesses  thereof,  and  threatens  that  she  will 
hereafter  dispute  the  validity  of  said  will,  when  all  said 
subscribing  witnesses  are  dead,,  whereby  the  plaintiffs  will 
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be  deprived  of  the  benefit  of  the  testimony  of  said  subscrib- 
ing witnesses  and  defrauded  out  of  their  just  dues.  The 
complaint  avers,  that  said  Amos  at  the  time  of  his  death 
was  a  bona  fide  resident  of  Putnam  county,  State  of  Indiana; 
and  that  his  property  was  chiefly,  if  not  solely,  situated  in 
said  county  at  the  time  of  his  death.  The  plaintiffs  pray 
permission  to  make  proof  of  the  foregoing  facts,  and  there- 
by establish  and  perpetuate  said  will  by  making  due  proof 
of  its  execution  as  the  statute  directs  in  such  cases ;  and  ask 
that  such  orders  may  be  made  by  the  court  as  may  be  nec- 
essary to  perpetuate  and  establish  the  testimony  of  said  sub- 
scribing witnesses  and  others  that  may  be  necessary  for  the 
end  proposed;  and  they  pray  all  other  and  proper  relief. 

The  defendant  James  Matlock  failed  to  make  appearance 
and  w^as  defaulted. 

The  other  defendants  demurred  separately  to  the  com- 
plaint, on  the  grounds,  first,  that  the  court  had  no  jurisdic- 
tion of  the  subject  of  the  action;  second,  that  there  is  a  de- 
fect of  parties  defendants;  third,  that  said  Thomas  S.  Ver- 
million is  an  improper  party  defendant  and  ought  not  to  be 
required  to  answer  herein ;  fourth,  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendants  or  either  of  them;  fifth,  that  several 
causes  of  action  have  been  improperly  united  in  said  com- 
plaint. 

The  demurrer  was  sustained,  and  the  plaintiffs  excepted. 
The  plaintiffs  refusing  to  amend,  judgment  was  rendered 
against  them. 

Ray,  J. — It  will  be  observed  that  the  complaint  in  this 
case  does  not  aver  that  the  defendants  or  either  of  them 
have  the  custody  of  the  alleged  will,  and  therefore  the  facts 
stated  do  not  authorize  a  citation  against  them,  or  either  of 
them,  to  produce  the  same  before  the  court. 

The  allegation  that  the  widow  pretends  that  such  a  will 
OS  is  described  in  the  complaint  was  not  duly  executed 
amounts  to  nothing.    If  the  appellants  have  such  an  instm- 
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ment  in  their  possession,  they  can  offer  it  for  probate;  if  it 
be  in  the  possession  of  any  one  else,  they  can  have  a  cita- 
tion requiring  the  person  having  such  custody  to  produce 
the  will  before  the  court  that  it  may  be  proved.  2  G.  &  H. 
556,  see.  25.  It  will  be  vain  to  ask  the  opinion  of  this 
court  upon  the  effect  of  the  subsequent  marriage  of  the  al- 
leged testator,  by  any  proceeding  other  than  the  method  pro- 
vided by  law.  The  court  properly  sustained  a  demurrer 
to  the  petition^ 

Judgment  affirmed,  with  costs. 

F.  T.  Brown  for  appellants. 

8.  Twrman^  for  appellees. 


DoHERTY  i\  Mo  Workman. 

SuPREHB  Court. — Rules  of  Court. — Abstracts. 

APPEAL  from  the  Boone  Common  Pleas. 

Ray,  J. — ^The  case  was  submitted  November  25th,  1868. 
The  submission  was  set  aside  March  22d,  1869,  for  a  failure 
to  file  an  abstract  as  required  by  a  rule  of  this  court.  May 
26th,  1869,  an  index  of  the  record  was  filed,  which  states, 
that  the  suit  was  upon  a  due  bill;  answers  were  filed,  which 
are  not  stated,  either  in  form  or  substance,  and  a  reply.  Cer- 
,  tain  interrogatories  were  also  filed  which  on  motion  were  re- 
jected, but  what  they  were  does  not  appear.  The  case  was 
tried  and  a  finding  had  for  the  defendant,  and  a  motion  for 
a  new  trial  was  overruled.  The  abstract  states,  that  one  of 
the  grounds  of  the  motion  was,  that  the  evidence  did  not 
sustain  the  finding.  As  the  evidence  does  not  appear  in  any 
form  in  the  abstract,  and  as  the  appellant  has  been  suffi- 
ciently warned  by  the  action  of  this  court  in  making  the 
order  to  set  aside  the  submission  for  the  neglect  to  comply 
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with  the  rule,  we  will  indulge  the  presumption  in  fisivor  of 
the  action  of  the  jury  and  court,  and  affirm  the  case,  with 
costs.  As  an  instructive  case  on  the  subject  of  abstracte, 
we  refer  the  counsel  for  appellant  to  Chapin  v.  CJayp,  29 
Ind.  611. 

/  Judgment  affirmed. 
J.  W.  BurtoTij  for  appellant. 
0.  S.  Hamilton  and  (7.  (7.  Galvin^  for  appellee. 


Bridges  v.  Layman  and  Another. 

Replevin.— 4^aM^. — In  an  action  of  replevin  in  the  court  of  common  pless 
the  affidavit  of  the  plaintiff  for  delivery  of  the  property  to  liim  did  not 
state  whether  or  not  it  had  been  seized  under  an  attachment  against  bis 
property.       n 

Heldj  that  the  affidavit  was  bad. 

Justification. — Officer. — Pleading. — Where  a  defendant  justifies  the  flCBure 
and  detention  of  property  as  a  constable,  by  virtne  of  an  execution  in  bis 
hands,  the  original  czecntion  or  a  copy  thereof  must  be  filed  with  his  an- 
swer. 

Same. — Evidence. — The  justification  cannot  be  sustained  without  proper  evi- 
dence'Of  the  contents  of  the  execution. 

Nakb. — Initial  Leiiers.-^Where  a  judgment  is  rendered  before  a  justice  of  the 
peace  against  a  defendant  by  a  name  in  which  an  initial  letter  is  used  in- 
stead of  his  Christian  name,  the  proceedings  and  judgment  are  thereby  ren- 
dered irrcgulai:^  but  not  void. 

APPEAL  from  the  Clark  Common  Pleas. 

Keplevin  by  the  appellant  for  a  horse,  saddle,  and  bridle, 
alleged  to  have  been  unlawfully  taken  and  detained  from 
him  by  the  appellees,  Layman  and  Clegg. 

An  affidavit  was  filed  at  the  commencement  of  the  actioD, 
upon  which  an  order  was  issued,  and  the  property  seized 
and  delivered  to  the  appellant.  Subsequently,  the  court,  on 
motion  of  the  appellees,  quashed  the  affidavit^  to  which  the 
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appellant  excepted.     Clegg  answered  by  a  general  denial.  • 
Layman  filed  an  answer  in  two  paragraphs: 

1.  The  general  denial. 

2.  Admitting  the  seizure  and  detention  of  the  property,  but" 
justifying  the  same  as  a  constable,  under  an  execution  then* 
in  his  hands,  issued  by  a  justice  of  the  peace  on  a  judgment 
in  favor  of  the  defendant  Clegg  against  the  appellant  and! 
one  Brooks,  for  fifty  cents  and  costs  of  suit. 

A  demurrer  was  overruled  to  the  second  paragraph  of 
Layman's  answer,  and  the  appellant  excepted. 

Trial  by  the  court;  finding  and  judgment  for  the  de- 
fendant. 

Motion  for  a  new  trial  overruled,  and  the  ruling  ex- 
cepted to. 

Elliott,  C.  J. — It  is  contended  by  the  appellant,  that  the ' 
court  erred  in  sustaining  the  motion  to  quash  the  affidavit 
upon  which  the  order  for  the  seizure  of  the  property  and: 
the  delivery  thereof  to  him  was  issued. 

The  statute  requires  the  affidavit  to  show,  among  other* 
things,  that  the  property  has  not  been  taken  for  a  tax,  as- 
sessment, or  fine,  pursuant  to  a  statute,  or  seized  under  an. 
execution  or  attachment  against  the  property  of  the  plaint- 
iif,  &c.  The  affidavit  failed  to  show  whether  or  not  the 
property  had  been  seized  under  aii  attachment  against  the 
plaintiflf's  property.  It  was  therefore  defective,  and  was  ^ 
properly  quashed. 

The  next  error  assigned  is  the  overruling  the  demurrer- 
to  the  second  paragraph  of  the  answer  of  the  defendant 
Layman.  By  that  paragraph  Layman  seeks  to  justify  the 
seizure  and  detention  of  the  property  as  a  constable,  by  vir- 
tue of  an  execution  then  in  his  hands,  issued  by  a  justice 
of  the  peace  on  a  judgment  in  favor  of  the  defendant  Clegg,. 
against  the  appellant  and  one  Brooks.  The  objection  urged 
to  it  is,  that  neither  the  original  execution  nor  a  copy  there- 
of was  filed  with  the  answer.  We  think  the  objection  a« 
Vol.  XXXI.— 25 
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valid  one.  The  execution  is  the  foundation  of  the  answer; 
it  is  the  authority  by  which  the  defendant  claims  to  Lave 
acted  and  under  which  he  seeks  to  justify;  and,  under 
the  statute,  either  the  original  or  a  copy  of  it  should  have 
been  filed  with  the  answer.  2  Q.  &  H.  104,  sec.  78.  The 
demurrer  should,  therefore,  have  been  sustained. 

It  appears  upon  the  face  of  the  answer  that  the  judg- 
ment upon  which  the  execution  is  alleged  to  have  been 
issued  was  rendered  against  the  appellant  in  the  name  of 
"D.  Bridges;"  and  it  is  contended  that  the  judgment  is  void 
4is  to  him. 

The  suit  before  the  justice  should  have  been  prosecuted 
.and  the  judgment  rendered  against  the  appellant  by  his 
Christian  name  as  well  as  his  surname.  The  omission  of  his 
Christian  name  was  an  error,  and  rendered  the  proceedings 
and  judgment  irregular,  but  not  void.  Jones  \\  Martiriyh 
Blackf.  351. 

The  record  purports  to  contain  all.  the  evidence  ^ven 
on  the  trial  of  the  cause;  and  the  refusal  of  the  court  to 
grant  a  new  trial,  because  the  finding  and  judgment  are 
•contrary  to  the  evidence,  is  assigned  for  error. 

Several  objections  are  urged  to  the  sufficiency  of  the  evi- 
^dence  to  sustain  the  justification;  one  of  which  is  well 
•taken.  The  execution  upon  which  the  property  is  alleged 
•to  have  been  seized  was"  not  given  in  evidence  nor  its  ab- 
sence accounted  for.  Indeed,  there  was  no  evidence  of  the 
contents  of  such  a  writ.  It  is  apparent  from  the  evidence 
in  the  case  that  the  finding  for  the  defendants  was  based  on 
the  answer  of  Layman,  justifying  the  seizure  and  detention 
of  the  property  under  the  execution ;  and,  for  the  want  of 
proper  proof  of  the  execution,  the  justification  is  not  sus- 
tained by  the  evidence.   The  other  objections  are  untenable. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  sustain  the 
•demurrer  to  the  second  paragraph  of  Layman's  answer, 
with  leave  to  both  parties  to  amend  their  pleadings. 

D.  Bridges  and  M,  C.  Hester j  for  appellant. 
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Brown  v.  Freed. 

Contract. — Implied  Asmmpsit. — Suit  on  a  promissory  note.  Answer,  that  in 
pnrchasing  a  saw-mill  of  the  plaintiff  the  defendant  agreed  to  pay  off  for 
the  plaintiff  and  deliver  to  him  a  certain  promissory  note  described,  made 
by  the  plaintiff  and  payable  to  a  third  person  named;  that  the  defendant 
was  induced  so  to  agree  upon  the  plaintiff's  representation  that  said  note 
to  said  third  person  did  not  bear  interest  until  maturity,  upon  the  truth  of 
which  the  defendant  relied ;  that  said  note  did,  in  fact,  bear  interest  from 
its  date,  which  the  plaintiff  well  knew;  that  such  interest  at  the  maturity 
of  the  note  amounted  to  a  sum  specified,  which  the  defendant  paid  together 
with  the  principal,  which  sum  so  paid  as  interest  he  asked  to  set  off. 

Held,  that  the  answer  was  good  on  demurrer. 

APPEAL  from  the  Howard  Circuit  Court. 

Frazer,  J. — The  complaint  in  this  case  was  in  two  para- 
graphs.    1.    On  a   promissory  note  for  $250.     2.    For 
work  and  labor  in  sawing  lumber  for  the  defendant,  to  the 
amount  of  $810,    The  answer  was  in  four  paragraphs.    1. 
General  denial.    2.  That  in  purchasing  a  saw-mill  of  the 
plaintift',  the  defendant  agreed  to  pay  oft' for  the  plaintiff^  and 
deliver  to  him,  two  promissory  notes,  each  for  $1,325,  dated 
January  1st,  1866,  and  due,  respectively,  at  six  and  twelve 
months,  made  by  the  plaintiff,  and  payable  to  Deloss  Root 
&  Co. ;  that  the  defendant  was  induced  so  to  agree  by  the 
plaintiff''s  representation  that  said  notes  did  not  bear  inter- 
est until  maturity,  upon  the  truth  of  which  the  defendant 
relied;  that  said  notes  did,  in  fact,  bear  interest  from  their 
date,  which  the  plaintift*  well  knew;  that  such  interest,  at 
the  maturity  of  the  notes,  amounted  to  $150,  which  the  de- 
fendant paid  together  with  the  principal,  which  sum  of  one 
hundred  and  fifty  dollars  he  asks  to  set  oft'.    3.  That  the 
plaintift*  was  indebted  to  the  defendant  in  the  sum  of  two 
thousand  dollars  for  one-half  of  a  saw-mill,  which  was  to 
be  paid  in  sawing;  that,  though  requested,  the  plaintiff  has 
refused  to  perform  the  sawing,  except  to  the  amount  of 
$300,  which  is  set  up  in  the  first  paragraph  of  the  complaint, 
and  the  balance,  $1,700,  is  due  the  defendant,  which  he  pleads 
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as  a  set-off.  4,  Set-off  of  $2,000  for  ©ne-lialf  of  a  saw- 
mill sold  by  the  defendant  to  the  plaintiff.  A  demurrer 
was  sustained  to  the  second  paiagraph  of  the  answer,  and  a 
reply  of  general  denial  was  made  to-  the  third  and  fourth. 

The  ruling  below  upon  the  demurrer  is  presented  for  con- 
sideration. It  seems  to  us  that  it  was-  erroneous-  The  facta 
alleged  in  that  paragraph  of  the  answer,  though  probably 
not  such  as  would  have  enabled  Root  &  Co.  to  compel  the 
defendant  to  pay  the  interest,  were,  nevertheless,  sufficient 
to  establish  a  payment  thereof  at  the  plaintiff's  request, 
and  a  consequent  liability  on  his  part  to*  repay  the  amount, 
by  virtue  of  an  implied  assumpsit.  The  promise  to  pay 
the  notes  generally  included  a  promise  to  pay  the  interest. 
This  promise  was  procured  by  the  plaintiff.  The  payment 
merely  followed  in  fulfilment  of  the  promise.  The  most 
that  can  be  said  for  the  plaintiff  is,  that  the  promise  wa» 
not  binding,  and  therefore  the  payment  need  not  have  been 
made;  but  this  falls  far  short  of  supporting  the  proposition 
that  the  payment  was  voluntary  and  without  the  plaintiff's 
procurement.  It  would  be  monstrous  in  such  a  state  of  fact^ 
to  say  that  the  defendant  stands  without  remedy,  like  one 
who  as  a  volunteer  has  paid  the  debt  of  another. 

It  seems  that  the  note  sued  on  was  given  for  part  of  the 
purchase-money  of  half  of  a  saw-mill  sold  by  the  plaintiff 
to  the  defendant,  the  same  property  having  been  previously 
sold  by  the  plaintiff'  to  the  defendant,  and  by  the  latter  to 
the  former  again.  In  the  opening  testimony,  the  plaint- 
iff* was  permitted,  over  the.  objection  of  tlie  defendant  for 
irrelevancy,  to  put  the  first  and  third  contracts  of  sale  in 
evidence.  In  the  state  of  the  issues  to  be  tried,  we  can- 
not perceive  that  this  evidence  was  strictly  relevant  at  that 
stage  of  the  cause,  unless  it  had  become  so  in  consequence 
of  some  peculiarity  which  the  case  might  have  at  that  time 
assumed  by  the  evidence  which  preceded  it.  There  was, 
however,  that  peculiarity.  The  plaintiff*  made  use  of  him- 
self as  a  witness,  to  prove  the  sawing  sued  for  by  the  sec- 
ond paragraph  of  the  complaint.    On  cross  examination  he 
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"testified,  that  fliieh  Bawin^  was  done  upon  the  contract  al- 
leged in  the  third  paragraph  of  the  answer,  being  the  sec- 
ond transfer  of  the  mill.  On  re-examination  the  evidence 
objected  to  was  offered  and  admitted.  The  theory  of  the 
plaintiff  was,  that  aH  the  <»ontract8  of  transfer,  taken  to- 
gether, would  tend  to  show  that  his  <;ontract  to  saw,  upon 
the  resale  of  the  mill  to  him,  was  discharged  by  the  con- 
tract mad6  when  he  sold  the  mill  to  the  -defendant  the  last 
time,  leaving  the  defendant  indebted  for  whatever  had  been 
performed.  For  that  purpose  the  evidence  was,  we  think, 
:admissible  when  offered,  though  certainly  it  became  so  only 
an  consequence  of  the  matter  elicted  by  the  -cross  examina- 
tion. 

Judgment  reversed,  with  costs, xmd cause  remanded,  with 
direction  to  overrule  the  demuiTcr  to  the  -eecond  paragraph 
of  the  answer,  &c. 

N.  Purdum,  M,  Be%  iind  D.  Moss,  for  appellant. 

JV.  iff.  LinRflay  and  N,  P,  Richmond^  fornppeHee. 


Klingensmith  find  Others  -v.  Eee©. 

St£COiio. — Interroj^atorics. — Rejected  Pleadings. — Interrogatories  filed  by  a  par- 
ty to  .an  action,  -and  the  answers  thereto  by  the  'Opposite  party,  and  para- 
graphs of  answer  to  the  ^complaint  nvhich  are  rejected  by  the  court  on  mo- 
tion, are  not  parts  4)f  .the  record  if  not  made  so  by  bill  of  exceptions. 

Imtebest. —  ConiracL — JUmedif. — Where  a  person  contracts  for  the  payment  of 
a  higher  rate  of  interest  than  can  Ai  the  time  bo  lavfuUy  contracted  for, 
but  the  law  in  force  -at  the  time  Ihe  remedy  is  sought  against  him  allows 
parties  to  ^contract  for  the  payment  of  such  higher  rate,  the  latter  law  con- 
trols. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregory,  J. — The  only  question  presented  by  the  record 
arises  on  the  action  of  the  court  below  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  answer- 
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The  iuterrogatories  filed  by  the  plaintiff,  the  answers 
thereto  by  the  appellants,  and  the  paragraphs  of  the  an- 
swer to  the  complaint  which  were  rejected  by  the  court 
below  on  the  motion  of  the  appellee,  are  no  part  of  the  rec- 
ord, not  having  been  made  so  by  bill  of  exceptions. 

The  note  sued  on  bears,  date  the  27th  day  of  September, 
1866,  and  is  for  $770,  payable  one  year  after  date. 

The  paragraph  of  the  answer  to  which  the  dettiurrer  was 
sustained  avers,  "that  as  to  twenty-eight  dollars,  the  plaint- 
iff charged  a  greater  rate  of  interest  than  six  per  cent., 
therefore  unlawful  and  usurious;  and  that  the  same  was  in- 
cluded in  the  note." 

The  law  in  force  at  the  time  the  remedy  was  sought 
allowed  parties  to  contract  for  the  payment  of  any  rate 
of  interest  not  exceeding  ten  per  cent,  per  annum,  and  de- 
clared the  taking  of  interest  in  excess  of  ten  per  cent,  per 
annum  usurious. 

The  paragraph  in  question  is  bad,  for  not  showing  any 
violation  of  this  law. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

J.  S.  Harvey y  W.  V.  Buriis,  and  I.  Klingensmithy  for  ap- 
pellants. 

J?.  B.  ff  J".  S.  Duncan^  for  appellee^ 


Eaton  and  Another  v.  Burns*  and  Another. 

Plea  DIM  Q. —  Demand  of  Judgment. — A  complaint  npon  a  note  aUeged  the 
promise  of  the  defendant  hj  his  promissory  note  to  i>ay  the  plaintiff  a 
certain  sum  mentioned,,  and  demanded  judgment  "for  said  sum  and  in- 
terest." 

Held,  that  the  demand  of  judgment  was  sufficiently  definite. 

Sa,ue. — General  Prayev. — A  complaint  upon  a  note  executed  bj  two  maker? 
averred,  that  one  of  the  makers  had  died  since  the  execution  of  the  note^ 
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and  his  administrator  was  named  and  made  a  defendant  with  the  other  ma- 
ker, and  judgment  was  <' claimed  also  of  the  assets  of  said  deceased  in  the 
hands  of  said  administrator,  and  plaintiffs  pray  for  general  relief.". 

ITeldf  that  though  the  claim  against  the  assets  might  not  bo  in  form,  yet  the 
general  prayer  included  all  proper  relief. 

Promissory  Note. —  Consideration. — Failure  of. — Award, — A  prosecution  for 
bastardy  was  submitted  to  referees  whose  report  recited  the  submission  of 
"the  said  prosecution  and  rase  of  bastardy,"  the  award  of  a  certain  sum  in 
instalments,  and  the  execution  of  certain  notes  therefor  by  the  father  of  the 
child  to  its  mother  and  her  father  and  guardian ;  that,  in  consideration  of 
said  notes,  the  mother  acknowledged  a  sufficient  provision  for  the  education 
and  maintenance  of  the  child;  and  that  the  father  and  guardian  of  said 
mother,  in  consideration  of  the  foregoing  premises,  released  and  walred  all 
right  of  action  for  damages  and  any  and  all  proceedings  for  seduction  aris- 
ing out  of,  or  in  any  way  connected  with,  said  case  of  bastardy. 

Seld,  in  a  suit  on  one  of  said  notes,  the  award  being  all  the  evidence  in  rela- 
tion to  the  consideration  thereof,  that  the  maker  could  not  claim  that  such 
consideration  had  failed  by  the  death  of  the  child. 

Practice. — Supreme  Court — Judgment. — Form  of. — ^No  question  can  be  made 
in  the  Supreme  Court  as  to  the  form  of  a  judgment  where  no  objection  has 
been  taken  below. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Eay,  J. — This  was  a  complaint  by  the  appellees,  upon  a 
note  for  one  hundred  dollars,  executed  by  Qrandison  Eaton 
and  Greenup  Eaton  to  the  appellees.  The  complaint  alleges 
the  promise  of  the  appellants  by  their  promissory  note  to  pay 
the  appellees  the  sum  of  one  hundred  dollars,  and  demands 
judgment  for  said  sum  and  interest.  It  is  objected  that  the 
sum  is  not  named  in  the  demand.  AVe  think  the  averment 
sufficiently  definite.  That  is  certain  which  can  be  made  cer- 
tain. The  sum  is  named,  and  the  date  when  due,  and  inter- 
est  from  that  date  demanded.  It  is  also  averred,  that  said 
Greenup  Eaton  has  died  since  the  execution  of  the  note, 
and  his  administrator  is  named  and  made  a  defendant,  and 
judgment  "is  claimed  also  of  the  assets  of  said  deceased,  in 
the  hands  of  said  administrator,  and  plaintiiFs  pray  for  gen- 
eral relief.''  Though  the  claim  against  the  assets  may  not 
be  in  form,  yet  the  general  prayer  includes  all  proper  relief. 

There  was  a  joint  special  answer,  that  the  note  was  given, 
with  others,  upon  the  compromise  of  a  prosecution  for  bas- 
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tardy  commenced  at  the  instance  of  Margaret  J.  Burns,  one 
of  the  plaintiffs,  against  said  Grandison  Eaton,  which  hy 
mutual  agreement  between  said  parties  was  referred  to  ref- 
erees, to  make  their  award  for  the  support  of  said  bastard 
child,  which  award  required  the  payment  of  six  hundred 
dollars  in  instalments;  that  said  note,  with  others  to  that 
amount,  was  executed  with  Greenup  Eaton  as  surety;  that 
of  said  notes  so  given,  two  had  been  paid,  amountibg  to  the 
sum  of  three  hundred  dollars,  and  that  they  were  executed 
only  for  the  maintenance  and  education  of  said  child,  which 
had  since  deceased,  whereupon  the  consideration  of  the  note 
in  suit  had  failed. 

Grandison  Eaton  also  filed  a  special  answer  to  the  same 
effect. 

A  reply  was  filed  to  each  of  these  auswere,  denying  that 
the  support  and  education  of  the  child  constituted  the  sole 
consideration  for  the  execution  of  the  notes,  and  averring 
that  part  of  said  consideration  was,  that  John  A.  Burns,  a 
plaintiff  in  this  action  and  also  a  payee  of  said  note  and  the 
father  of  said  Margaret,  would  abandon  a  suit  about  to  be 
commenced  for  the  seduction  of  said  Margaret.  Trial,  and 
finding  for  the  plaintiffs,  and  judgment  over  a  motion  for  a 
new  trial. 

The  report  of  the  referees  was  introduced  on  the  trial, 
and  recited  the  submission  of  "the  said  prosecution  and 
case  of  bastardy,"  and  the  award  of  said  sum  of  six  hun- 
dred dollars,  and  the  execution  of  the  notes,  and  that  in  con- 
sideration of  said  notes  Margaret  J.  Burns  acknowledged  a 
sufficient  provision  for  the  education  and  maintenance  of 
the  child,  and  John  A.  Burns,  the  father  and  guardian  of 
Margaret,  in  consideration  of  the  foregoing  premises,  released 
and  waived  all  right  of  action  for  damages  and  any  and  all 
proceedings  for  seduction  arising  out  of  or  in  any  way  con- 
nected with  said  case  of  bastardy.  The  death  of  the  child 
was  also  proved. 

Waiving  the  question  as  to  the  sufficiency  of  the  answei^j 
we  examine  the  appellants'  exception.    It  is  objected,  that 
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only  the  case  of  bastardy  was  submited,  and  that  therefore 
that  formed  the  only  consideration  for  the  notes.  But  the 
award,  which  was  all  the  evidence  on  that  subject,  proves 
otherwise;  and  while  the  taking  into  consideration  the  re- 
lease of  the  right  of  action  by  the  father  and  guardian 
might  have  avoided  the  award  at  the  time,  yet  as  appellant 
did  not  pursue  that  course,  but  accepted  the  award  and  re- 
ceived the  benefit  of  the  release  as  part  of  the  considera- 
tion of  the  notes,  he  cannot  now  deny  the  force  of  the  in- 
struments he  has  executed. 

There  is  also  error  assigned  as  to  the  form  of  the  judg- 
ment, but  no  objection  was  taken  below,  and  wo  cannot  con- 
sider the  question  as  before  us.    Bales  v.  Scoitj  26,  Ijid.  202. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

C.  C.  NavCy  for  appellants. 

L.  M.  Campbell^  for  appellees. 


SowLE  V.  HoLDRiDGB  and  Another. 

APPEAL  from  the  DeKalb  Circuit  Court. 

Ray,  J. — This  case  comes  once  more  before  us  for  deci- 
sion. The  litigation  was  commenced  by  appellant  in  1855. 
Those  curious  to  learn  how  many  indirect  roads  may  be  dis- 
covered when  a  plain  path  lies  open,  and  how  far  these 
roads  may  lead  one  astray,  will  find  a  pleasant  study  in  the 
written  history  of  this  case.  For  such  we  cite  17  Ind.  236; 
20  Ind.  204;  25  Ind.  119. 

The  present  action  was  for  possession  of  the  real  estate 
described  in  the  contract  of  the  19th  of  October,  1858,  25 
Ind.  119,  and  resulted,  as  all  these  suits  have  terminated,  in 
favor  of  the  defendant. 

It  is  argued  that  Sowle  proved  in  this  suit  a  complete  legal 
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title  to  the  lands,  and  that  the  finding  of  the  jury  against  him 
should  therefore  have  been  set  aside.  As  his  title  was,  in 
the  opinion  of  the  jury,  upon  the  evidence,  nothing  but  a 
mortgage,  we  cannot  reverse  the  judgment,  as  there  arc 
facts  which  strongly  support  their  verdict. 

The  appellant  however  insists  that  the  contract  of  Octo- 
ber, 1858,  estops  the  appellees  from  disputing  his  title. 
When  it  shall  please  him  to  sue  in  enforcement  of  that  con- 
tract, it  may  properly  be  held  that  the  parties  are  estopped 
from  denying  that  appellant  has  a  title  worth  the  sum  con- 
tracted to  be  paid  for  it.  This  decides  all  the  points  pre- 
sented by  the  short  argument  of  the  appellant. 

Judgxnent  affirmed,  with  costs. 

D.  J57.  PalmeTy  for  appellant. 

J.  J.  Best  J  for  appellees. 


The  Indianapolis,  Pittsburg,   and  Cleveland   Railroad 

Company  v.  Allen. 

CoMUON  Cab&ieb. — special  Contract, — Negligence. — A  common  carrier  cannot 
contract  against  liability  for  loss  from  his  own  ordinary  negligence.  Soch 
a  condition  is  void  as  against  public  policy. 

Same. — A  contract  for  the  shipment  of  live  stock  by  a  railroad  company  pro- 
vided, that,  in  consideration  of  a  certain  reduced  rate  of  transportnUoo, 
the  owner  of  said  stock  should  assume  all  risks  of  injuries  which  the 
animals  or  either  of  them  might  receive  in  consequence  of  any  of  them  be- 
ing wild,  unruly,  vicious,  weak,  escaping,  maiming  and  killing  themselrcs 
or  each  other,  or  from  delays,  or  in  consequence  of  heat,  suffocation,  or  the 
ill  effects  of  being  crowded  upon  the  cars  of  said  company,  or  on  acconnt  of 
being  injured  by  the  burning  of  hay,  straw,  or  any  other  material  oscd  by  the 
owner  in  feeding  the  stock,  or  otlierwise,  and  any  damage  occasioned 
thereby,  and  also  all  risk  of  any  loss  or  damage  which  might  be  Bnstained 
by  reason  of  any  delay,  or  from  any  other  cause  or  thing  in  or  incident  t(^ 
or  from,  or  in,  the  loading  or  unloading  of  said  stock  j  that  said  owner 
Bhould  load  and  unload  said  stock  at  his  own  risk,  the  railroad  <X0^1 


MAT  TERM,  1869.  895 

The  Indianapolis,  Pittsburg,  and  Cleveland  B.  B.  Company  «.  Allen. 

furnishing  the  necessary  laborers  to  assist,  under  the  direction  and  control 
of  said  owner,  who  should  examine  for  himself  all  the  means  used  in  load- 
ing and  unloading,  to  see  that  they  were  of  suflScient  strength,  of  the  right 
kind,  and  in  good  repair  and  order;  that  each  person  riding  free  to  take 
care  and  charge  of  said  stock  should  do  so  at  his  own  risk  of  personal  injury 
from  whatever  cause ;  and  that  the  owner  should  release,  and  hold  harm- 
less, and  keep  indemnified,  the  railroad  company,  from  all  damages,  actions, 
claims,  and  suits,  on  account  of  any  and  every  injury,  loss,  and  damage 
heretofore  referred  to,  if  any  should  occur  or  happen.  Suit  against  thje  rail- 
road company  to  recover  for  certain  animals  shipped  by  the  plaintiff,  under 
this  contract,  and  lost,  while  in  course  of  transportation,  by  escaping  through 
a  window  open  in  the  end  of  the  car  in  which  they  had  been  loaded  by  the 
plaintiff's  agent,  who  accompanied  them  on  the  route,  and  who,  after  the 
escape  of  one  of  the  animals,  told  the  conductor  to  fix  said  window,  and, 
the  conductor  not  doing  so,  fixed  it  himself. 
Ileldj  that  the  railroad  company  was  liable  for  the  loss. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Gregory,  J. — The  main  question  in  this  case  arises  on 
the  construction  of  a  contract  for  freighting  stock,  made 
by  the  parties,  under  which  the  appellee  shipped  six  car 
loads  of  fat  hogs  from  Indianapolis  to  Buflalo. 

The  contract  provides,  "that  whereas  said  railroad  com- 
panies transport  Jive  stock  at  only  first  class  rates,  as  per 
their  tarifts,  excepting  only  in  the  cases  where  the  owner 
assumes  certain  risks  and  incidents  specified  below,  in  con- 
sideration of  obtaining  the  transportation  at  reduced  rates; 
and  whereas  the  said  party  of  the  second  part,  in  the  pres- 
ent case  assumes,  and  takes  upon  himself  said  risks  and  in- 
cidents for  said  consideration ;  now,  therefore,  in  considera- 
tion that  said  railroad  will  transport  for  the  said  party  live 

stock  at  the  reduced  rate  of dollars  for  single  decks 

and dollars  for  double  decks,  per  car  load,  from 

Indianapolis  to  Buffalo,  and  charges  advanced,  the  said  par- 
ty of  the  second  part  does  hereby  agree  to  take  and  does 
hereby  assume  all  and  every  the  risks  of  injuries  which  the 
animals  or  either  of  them  may  receive  in  consequence  of 
any  of  them  being  wild,  unruly,  vicious,  weak,  escaping, 
maiming  and  killing  themselves  or  each  other,  or  from  de- 
lays, or  in  consequence  of  heat,  suflfocation,  or  the  ill  effects 


896  SUPREME  COTIRT  OF  INDIANA- 

^    The  Indianapolis,  Pittsburg,  and  Clereland  R.  R.  Company  v.  Allen. 

of  being  crowded  upon  the  cars  of  said  railroad  companies, 
or  on  account  of  being  injured  by  the  burning  of  hay,  straw, 
or  any  other  material  used  by  the  owner  in  feeding  the 
stock,  or  othei'wise,  and  for  any  damage  occasioned  there- 
by; and  also  all  risk  of  any  loss  or  damage  which  may  be 
sustained  by  reason  of  any  delay,  or  from  any  other  cause 
or  thing  in  or  incident  to,  or  from,  or  in,  the  loading  or  un- 
loading said  stock.  And  it  is  further  agreed  that  the  said 
party  of  .the  second  part  is  to  load  and  unload  said  stock  at 
liis  own  risk,  the  said  railroad  companies  furnishing  the 
necessary  laborers  to  assist,  under  the  direction  and  control 
of  the  said  party  of  the  second  part,  wjio  will  examine  for 
himself  all  the  means  used  in  the  loading  and  unloading,  to 
see  that  they  are  of  sufficient  strength,  of  the  right  kind, 
and  in  good  repair  and  order.  And  it  is  further  agreed  be- 
tween the  parties  hereto  that  each  and  every  of  the  persons 
riding  free,  to  take  care  and  charge  of  said  stock,  do  so  at 
their  own  risk  of  personal  injury  from  whatever  cause.  And 
the  said  party  of  the  second  part,  for  the  consideration 
aforesaid,  hereby  releases,  and  agrees  to  release  and  to  hold 
harmless  and  keep  indemnified,  the  said  party  of  the  first 
part, of  and  from  all  damages,  actions,  claims,  and  suits,  on 
account  of  any  and  every  injuries,  loss,  and  damages  here- 
tofore referred  to,  if  any  occurs  or  happens." 

The  injury  compained  of  is  thus  charged  in  the  com- 
plaint: "that  while  said  hogs  were  in  the  care,  custody, and 
possession  of  appellants,  and  while  in  her  cars  and  upon  her 
said  railroad,  by  reason  of  the  insecure  and  insufficient 
doors,  shutters,  slides,  and  widows  of  defendant's  cars,  and 
the  fastenings  thereto,  and  by  reason  of  the  want  of  care 
and  diligence  of  defendant  in  safely  keeping,  securing,  car- 
rying, transporting,  and  shipping  said  hogs,  six  of  them 
escaped  from  said  defendant's  cars,  through  the  insufficiency 
of  the  fastenings  of  the  doors,  Bhuttere,  slides,  and  windows 
aforesaid,  and  defendant's  negligence." 

The  second  paragraph  of  the  answer  sets  up  the  special 
contract,  and  that  the  hogs  were  loaded  and  transported  in 
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pursuance  thereof,  under  the  dh-ection  and  control  of  the 
plaintiiF,  the  company  furnishing  the  cars  and  necessary  la- 
borers. A  demurrer  was  sustained  to  this  paragraph  of  the 
answer. 

A  trial  was  had  under  the  general  denial;  finding  for  the 
plaintiff;  motion  for  a  new  trial  overruled. 

The  evidence  shows  that  the  hogs  were  shipped  under 
this  contract;  that  they  were  loaded  by  an  agent  of  the 
plaintiff,  who  accompanied  them  to  Buffalo;  that  the  six 
hogs  probably  escaped  through  a  little  window  that  was 
open  at  the  end  of  the  upper  deck  of  one  of  the  cars;  that 
after  the  escape  of  one  of  the  hogs,  the  agent  of  the  plaint- 
iff told  the  conductor  to  fix  the  window,  but  he  did  not  do 
it,  and  the  agent  fixed  it  himself. 

It  is  claimed  that  under  the  contract  the  appellant  is  not 
liable  for  this  loss. 

In  Lee  v.  Marsh,  43  Barb.  102,  there  was  an  express  stip- 
ulation against  liability  for  loss  "  that  may  happen  from  any 
other  cause  than  the  wilful  negligence  or  fraud  of  said  re- 
ceiver or  his  agents."  In  the  case  at  bar  there  is  no  siicli 
provision.  It  is  true,  that  the  language  of  the  contract  is 
broad  enough  to  cover  loss  from  any  cause  whatever;  but 
in  The  Michigan  Southern  ^  Northern  Indiana  JB.  J2.  Co.  v. 
Heaton,  at  this  term,  after  a  careful  examination  of  the  sub- 
ject, this  court  came  to  the  conclusion,  that  a  contract  as 
broad  in  its  terms  as  the  one  under  consideration  did  not 
cover  liability  for  loss  occasioned  by  ordinary  negligence. 
Indeed,  it  is  held  in  that  case,  that  a  common  carrier  can 
not  contract  against  liability  for  loss  from  his  own  ordinary 
negligence;  that  such  a  condition  is  void  as  against  public 
policy.* 

^NoTSy  by  Gbegobt,  J. — ^A  rehearing  was  granted  in  The  Michigan  Southern 
j"  Northern  Indiana  R.  R,  Co,  r.  Ueatony  ntprOy  at  the  Noyember  tenU)  1869| 
not,howcTer,onthis  ruling.  The  following  is  the  opinion  so  far  as  this  ques- 
tion is  involred: — 

It  was  with  great  reluctance  that  tho  courts  of  sereral  of  our  American 
states  at  last  yielded  their  assent  to  the  proposition  that  the  strict  and  severe 
rcsponsibUitj  which  the  common  law  imposes  upon  a  common  carrier  could 
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The  railroad  company  had  the  exclusive  possession  and 
mauagement  of  the  cars  in  their  transit;  the  shipper  was  to 
load  and  unload,  but  this  did  not  include  the  time  embraced 
in  operating  the  train  in  the  course  of  transportation ;  dur- 
ing that  time,  in  the  very  nature  of  things,  the  company 
controlled  it.  The  evidence  shows  a  case  of  want  of  ordi- 
nary care  on  the  part  of  the  agents  of  the  railroad  company. 
The  court  committed  no  error  in  sustaining  the  demurrer 
to  the  second  paragraph  of  the  answer,  or  in  overruling  the 
appellant's  motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

J.  A.  Han^isoiiy  for  appellant. 

J",  Hanna  and  F.  Knejlery  for  appellee. 

be  limited  bj  special  contract.  The  Camden  j*  Amhoy  R,  R.  Co.  y.  Baldau/^ 
16  Penn.  St.  07;  A'.  J.  Steam  ^■av.  Co.  v.  Merchant^  Bank^  G  How.  U.  S.  344; 
Gould  V.  Hill,  2  Hill,  G23;  Laing  v.  Colder,  8  Penn.  St.  479;  Aitcoodr.  Mi- 
anee  Tramp,  flo.,  9  Watts,  87.  And  this  regret  will  be  more  deeply  felt  aatlic 
business  of  transporting  goods  passes  more  und  more  into  the  hands  of  exten- 
sive corporations,  controlling  vast  capital,  and,  bj  combinations  with  each  oth- 
er, virtually  destroying  competition.  The  shipper  will  not  be  in  a  position  to 
contract  with  them  on  equal  terms — ^hc  must  submit  to  oppressive  conditions^ 
if  they  choose  to  impose  them,  or  fail  to  procure  the  carriage  of  his  merchandise 
to  market.  But  if  the  general  question  is  not  now  open,  and  has  bc«n  eo 
fully  settled  by  judicial  decision  that  the  rule  stare  decisis  is  absolutely  con- 
trolling, and  a  remedy  is  called  for  by  the  great  public  interests  of  commerce, 
it  must  be  sought  in  legislation.  We  have,  however,  not  now  to  do  with  that 
question  necessarily,  and  we  do  not  projKjsc  to  ourselves  its  decision  at 
present. 

The  language  of  the  contract  in  the  case  before  us  is  capable  of  a  very 
broad  construction.  It  would  do  no  violence  to  its  words,  to  say  that  it  was 
intended  to  exempt  the  carrier  from  liability  for  loss  by  fire  or  accident, 
though  such  fire  or  accident  were  the  result  of  the  grossest  carelessness  on  the 
part  of  the  carrier.  But  the  appellant  concedes  that  such  a  construction  can- 
not be  sustained,  for  the  reason  that  gross  carelessness,  under  the  circumstan- 
ces, would  be  fraud,  and  a  contract  whereby  a  party  stipulates  for  immunity 
for  his  own  fraud  is  against  public  policy  and  will  not  therefore  be  tolerated. 
But  why  would  gross  carelessness  be  fraud?  It  is  the  absence  of  the  slight- 
est care.  Why  should  it  be  fraud,  if  the  parties  have  contracted  for  exemption 
from  all  care,  and  have  adjusted  the  compensation  accordingly?  Shall  the 
carrier  be  compelled  to  cxerciso  some  degree  of  care,  though  ho  is  to  receive 
no  compensation  for  it,  and  the  property  has  been  put  into  his  warehouse  up- 
on an  express  agreement  that  he  need  not  trouble  himself  about  it  at  all? 
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Must  he  do  more  than  he  has  contracted  to  do,  and  more  than  he  is  paid  for 
doing,  to  avoid  the  imputation  of  fraud?  Nay,  is  fraud  ever  predicated  of  a 
transaction  where  a  contract  fairly  entered  into  has  been  fully  and  scrupu- 
lously performed  according  to  the  very  intention  of  both  parties  to  it,  and  ac- 
cording to  its  letter?  It  seems  to  us  that  the  reason  vhy  a  carrier  may  not, 
because  of  public  policy,  stipulate  for  his  own  gross  carelessness,  is  a  different 
one,  and  does  not  necessarily  involve  the  idea  of  fraud.  The  law  has  a  tender 
care  for  great  public  interests,  pecuniary  as  well  as  moral,  and  in  many 
<;asc9  will  hold  contracts  void  because  they  arc  plainly  in  contravention  of  the 
public  welfare  in  a  mere  business  aspect.  Trade  and  commerce  arc  objects  of 
this  fostering  care.  Hence  a  contract  never  to  carry  on  a  particular  business, 
however  ample  the  consideration,  is  illegal  and  void.  It  injuriously  affects 
the  public,  by  depriving  it  of  men's  services  in  departments  in  which  they 
may  be  most  useful;  it  discourages  industry  and  enterprise,  diminishes  the 
products  of  ingenuity  and  skill,  prevents  competition,  enhances  prices,  and  ex- 
poses the  community  to  all  the  evils  of  monopoly.  Alger  v.  Thaeher^  19 
Pick.  51.  But  there  is  no  element  of  fraud  in  it.  And  there  are  other  classes 
of  contracts,  not  needful  now  to  be  enumerated,  also  held  illegal  and  void  as 
being  against  public  policy,  merely  because  their  performance  would  tend  to 
affect  injuriously  important  interests  of  society.  Contracts  in  general  re- 
straint of  marriage,  and  marriage  brocage  contracts  m^j  be  mentioned  as 
examples.  Now,  the  shipper  puts  his  goods  in  the  custody  of  the  carrier,  and 
thereby  excludes  himself  from  all  opportunity  to  care  for  their  safety  until 
the  transit  is  terminated.  If  the  carrier  do  not  guard  them  against  spoli- 
ation, damage,  or  destruction,  the  goods  are  subject  to  multiplied  hazards;  the 
perils  of  transportation  become  a  most  serious  check  to  the  great  interests  of 
commerce;  and  interchanges  of  commodities  between  distant  sections  are 
rendered  precarious  and  uncertain.  Transportation  generally,  without  any 
caro  by  the  carrier  for  the  safety  of  the  goods,  would  be  a  tax  upon  the  indus- 
try of  the  country  impossible  to  be  estimated.  If  adopted  and  maintained  as 
a  rule,  in  a  country  of  such  large  extent  and  diversified  production  as  ours,  it 
would  ruinously  diminish  the  home  value  of  such  of  the  fVuits  of  industry  as 
must  be  sent  to  distant  markets,  and  greatly  enhance  it  to  the  ultimate  con- 
sumer, thus  operating  to  the  serious  detriment  of  both.  But  the  consequences 
to  the  community  need  not  be  further  dwelt  upon.  It  may  be  enough  to  say, 
that  none  of  the  great  corporations  engaged  in  the  carriage  of  goods  to  market 
would  perhaps  be  willing  to  publish  to  shippers,  that  it  is  a  fact  that  they  give 
no  care  whatever  to  avoid  the  loss,  by  fire  or  accident,  of  goods  confided  to  them 
for  shipment.  It  would  injuriously  affect  the  business  of  any  one  of  them,  if 
believed  by  shippers.  Traffic  would  seek  other  channels,  if  others  claimed  to 
bestow  reasonable  care  for  the  safety  of  their  cargoes;  nor  would  low  tariffs 
be  deemed  enough  to  induce  the  exposure  of  goods  to  so  many  probabilities 
of  destruction.  It  is  not  quite  true,  then,  that  the  contract  between  the  ship- 
per and  the  carrier  concerns  only  themselves,  as  has  been  sometimes  assumed; 
it  does  affect  also  great  public  interests  most  seriously  and  vitally,  and  therein 
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rests  a  reason,  cntirelj  satisfactory  to  as,  for  the  conclusion,  that  the  parties 
are  not  at  liberty  to  make  such  a  contract  as  thcj  please. 

There  is  still  another  reason  why,  in  such  a  contract,  a  general  exemption 
of  tho  carrier  from  the  consequences  of  gross  negligence  should  be  held 
void.  Some  care  on  tho  part  of  tho  carrier  is  absolutely  essential  to  the  per- 
formance of  the  contract  in  any  reasonable  sense.  Property  cannot  take  care 
of  itself;  the  carrier,^  during  tho  transit,  has  ezcluslTe  custody  and  control  of 
it,  and  he  only  has  tho  right  to  give  that  attention  to  it  without  which  the 
chances  of  its  loss  and  destruction  are  so  imminent  that  it  is  not  fair  to  assume 
that  it  would  have  been  shipped  at  all.  A  condition  that  no  care,  or  any- 
thing less  than  reasonable  care,  shall  be  bestowed  upon  it,  is  therefore  repug- 
nant to  the  general  intention  of  the  contract,  and  should  bo  rejected. 

Indeed,  it  was  once  supposed  to  be  a  proposition  not  liable  to  be  oontro- 
verted,  that  a  common  carrier  was,  in  his  relations  to  society,  somewhat  dif* 
ferent  from  a  private  party — that  ho  exercised  a  sort  of  public  employment, 
was  bound  to  carry  all  goods  offered  for  reasonable  compensation,  and  that  the 
law  imposed  upon  him  his  duties  and  responsibilities  as  incident  to  the  char- 
acter voluntarily  assumed.    We  have  seen  that  the  American  courts,  foUov- 
ing  those  of  England,  have  in  many  quarters  evinced  a  reluctant  tcndeney 
wholly  to  disregard  this  ancient  doctrine.    The  same  disposition  in  Engiand 
compelled  the  timely  interposition  of  Parliament  to  check  it.    Hero  there  has 
been  a  fortunate  hesitancy  and  doubt,  evincing  a  purpose  to  reHise  to  sanction 
such  stipulated  exemptions  from  the  carrier^s  common  law  liability  as  woold 
impair  the  reasonable  efficiency  of  the  contract  for  shipment,  and  thus  defeat 
its  purpose.    To  dispense  with  the  duty  of  exercising  at  least  ordinary  care 
for  the  safety  of  the  goods,  would,  it  is  plain,  have  this  effect;  and  tins  court, 
upon  the  fullest  consideration  of  the  subject,  finds  itself  freo  ttom  all  donbt 
that  a  condition  so  repugnant  to  the  general  and  chief  purpose  plainiy  in- 
tended by  tho  contract  is  void,  and  must  be  disregarded.    The  doctrine  is 
elementary  and  of  universal  application.    The  contract  for  shipment  necessa- 
rily implies  that  the  carrier  shall  use  some  measure  of  diligence  to  deliver  the 
goods  at  the  place  of  their  destination.    Slight  care — ^tho  least  measure  of  dil- 
igence— is  not  reasonably  sufficient  to  preserve  valuable  merchandise  from  the 
depredations  of  thieves,  or  from  destruction  by  the  elements.    The  phun  pnr- 
pose  of  the  contract  of  shipment  is,  to  secure  the  safe  transportation  and  de- 
livery of  the  goods  and  it  surely  is  equally  plain  that  a  provision  in  it  that  the 
carrier  need  not  make  a  reasonable  effort  to  accomplish  that  purpose— such 
an  effort  as  men  of  ordinary  prudence  would  make  if  engaged  in  transport- 
ing their  own  goods — is  destructive  of  this  purpose  and  intent.    And  it  has 
accordingly  been  held,  that  such  a  provision,  however  broad  its  terms,  has  only 
the  effect  of  reducing  the  liability  for  negligence  of  a  common  carrier  to  that 
of  a  private  carrier  for  hire,  who  is  bound  to  the  use  of  ordinary  care.  So  the 
rule  was  declared  by  the  Supremo  Court  of  tho  United  States,  in  the  N.  J- 
Steam  Nav,  Co,  v.  Merchant^  Bankj  C  How.  344,  the  leading  American  case 
sustaining  such  special  contracts.    It  was  only  the  ^'  extraordinary  dutifis  an- 
nexed to  the  employment"  which  it  was  there  held  might  be  dispensed  with 
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by  special  contract.  The  language  of  the  agreement  was  of  the  most  com- 
prchensiTO  character,  expressly  declaring  that  the  goods  should  "bo  at  all 
times  at  the  exclusive  risk"  of  the  shipper,  and  the  carrier  "will  not  in  any 
event  be  responsible  for  the  loss  of  any  goods."  And  yet  the  court  held 
this  language :  "The  owner  by  entering  into  the  contract  virtually  agrees 
that  in  respect  to  the  particular  transaction  the  carrier  is  not  to  be  regarded 
as  in  the  exercise  of  his  public  employment,  but  as  a  private  person  who  in- 
curs no  responsibility  beyond  that  of  an  ordinary  bailee  for  hire,  and  answer- 
able only  for  misconduct  or  negligence."  And  again,  "Wo  think  it  would 
be  going  further  than  the  intent  of  the  parties,  upon  any  fair  and  reasonable 
construction  of  the  agreement,  were  we  to  regard  it  as  stipulating  for  wilful 
misconduct,  gross  negligence,  or  want  of  ordinary  care,"  &c.  And  such  was 
stated  to  be  the  result  of  the  English  cases.  The  effect  of  the  case  is,  that 
general  language,  however  comprehensive,  and  however  plainly  it  may  de- 
clare a  purpose  to  exempt  the  carrier  from  every  possible  risk  incident  to  the 
shipment,  shall  nevertheless  not  be  understood  to  include  losses  resulting 
from  want  of  his  reasonable  care.  We  know  not  upon  what  principle  such  a 
construction  of  the  contract  in  that  case  could  be  maintained,  save  that  which 
we  have  stated  above.  Sec  also  Lifon  v.  MelU,  5  East,  428.  In  Wyld  v. 
FicJ^ordj  8  M.  &  W.  442,  the  contract  pleaded  provided  against  the  carriers 
liability  unless  the  goods  were  insured  according  to  their  value,  and  paid  for 
at  the  time  of  delivery^  which  had  not  been  done.  The  question  arose  upon 
a  demuirer  to  the  plea,  and  the  court,  upon  a  review  of  the  cases,  held,  that 
the  carrier  was  liable  for  ordinary  negligence,  notwithstanding  the  contract. 
The  court,  per  Pause,  B.,  said:  "But  still  he  undertakes  to  carry  from  one 
place  to  another,  and  for  some  reward  in  respect  of  the  carriage,  and  is  there- 
fore bound  to  use  ordinary  care  in  the  custody  of  the  goods."  See^  also,  pinion 
T.  Dibbitij  2.  Q.  B.  646;  Story  on  Bailm.  J  571;  Thonuu  ▼.  Botton  ^  Prov.  i?. 
R^IO  Met.  472;  Pcnn,  R,  R,Co.y,  MeCloskefj^  23  Penn.St.626;  Powell  r.  Pa. 
R.  R,  32  id,  414;  WeUh  v.  P.  F.  W.  ^  C.  R,  R.  Co.  10  Ohio  St.  65.  Citations 
might  be  multiplied;  but  we  choose  to  rest  our  decision  of  the  case  before  us 
quite  as  much  upon  principle  as  upon  the  decided  cases.  The  latter  are  not 
uniform,  and  are  incapable  of  reconciliation.  It  will  be  seen  ftom  the  cases' 
cited,  that  whether  the  negligence  of  the  carrier  be  gross  or  ordinary,  does-» 
HOt,  in  such  a  case,  affect  the  question  of  liability. 
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PiCKEN  and  Others  i*.  Wiusler. 

Pleading. — Frominory  Note. —  Vendor  and  Purchaser. — /neumtrawcf.— Suit 
by  A.,  the  assignee,  against  B.,  the  maker,  upon  a  note  \irhich  by  its  terms 
was  to  be  paid  when  B.,  using  due  diligence,  should  collect  another  certaiu 
note  given  by  C.  to  D.,  the  payee  of  the  note  in  suit,  and  assigned  by  D.  to 
B.,  the  complaint  alleging,  that  the  defendant  had  collected  said  note  on  C. 
Answer  in  three  paragraphs:  1.  Admitting  the  execution  of  the  obligation 
sued  on,  but  denying  that  the  defendant  had  collected  the  C.  note.  2.  That 
the  husband  of  the  payee  of  the  note  in  suit  was  indebted  to  the  dcfcadmt 
in  a  certain  sum  mentioned;  that  the  note  on  C.  was  given  to  the  dcfcnd- 
.ant  in  payment  of  said  indebtedness,  and  the  obligation  in  suit  was  gircn 
:for  the  residue  of  said  note  on  C.  in  excess  of  said  indebtedness;  that  at  the 
-maturity  of  C.'s  note  he  paid  thereon  to  the  defendant  a  sum  mentioned, 
being  a  certain  amount  in  excess  of  said  indebtedness;  that  before  the  com- 
nncnccment  of  this  suit  defendant  tendered  to  plaintiff  said  excess,  being 
Hess  than  the  note  in  suit,  which  plaintiff  refused  to  accept;  and  that  de- 
fendant had  ever  since  been  ready,  &c.     3.  That  the  C.  note  was  given  ia 
^part  consideration  for  a  tract  of  land  sold  and  conveyed  to  C.  by  D.,  by  var- 
.ranty  deed;  that  D.  derived  her  title  to  the  land  from  her  husband,  without 
consideration;  that  a  Judgment  rendered  in  the  United  States  District  Court 
.against  said  husband  became  a  lien  on  said  land  while  said  husband  was 
seized  thereof;  that  C,  after  maturity  of  his  note,  tendered  to  the  defendant, 
in  full  payment  thereof,  a  receipt  for  the  balance  due  on  said  judgment, 
from  the  clerk  of  said  court,  and  also  a  iaz.  receipt  from  the  treasurer  of  the 
proper  county  which  was  filed  cs  a  part  of  the  answer ;  that  the  residue  of 
the  C.  note  was  fully  paid  to  the  defendant  at  maturity ;  that  upon  rcceiT- 
ing  said  receipts  and  said  residue,  defendant  tendered  to  plaintiff  the  fail 
amount  of  the  obligation  in  suit,  less  the  amount  of  said  receipts,  Trhich 
plaintiff  refused  to  accept;  end  that  defendant  has  ever  since  been  ready,  &c- 
./Tic/flf,  that  the  second  paragraph,  for  failing  to  deny  that  C.  had  paid  the 
whole  sum  due  on  his  note  before  the  commencement  of  this  action,  tr'S 
bad  on  demurrer. 
Jleldj  also,  that  the  third  paragraph,  for  not  averring  that  the  balance  of  the 
judgment  in  the  District  Court  was  paid  by  C,  was  bad  on  demurrer;  2n« 
if  regarded  as  an  argumentative  denial  of  the  allegation  of  the  complaint, 
that  the  defendant  had  collected  the  C.  note,  it  might  have  been  stickcu 
«out  on  motion,  but  the  proper  result  having  been  attained  by  demurrer, 
there  was  no  available  error. 

AI^PEAL  from  tho  Tipton  Circuit  Court. 
This  was  a  suit  by  Whisler,  as  assignee,  against  "Picken 
.&  Vandevender,"  on  tlie  following  written  instrnraent: 
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"$208.00  7th  February,  1867. 

We  promise  to  pay  to  Sophia  Bowlin,  or  order,  the  sum 
of  two  hundred  and  eight  dollars,  value  received,  waiving 
relief  from  valuation  or  appraisement  laws.  To  be  paid  when 
we  collect  a  note  for  six  hundred  dollars,  dated  January  1st, 
1866,  given  by  Francis  H,  Wheatley  to  Sophia  Bowlin,  and 
assigned  by  said  Sophia  Bowlin  to  us.  Due  diligence  to  bo 
used  in  collecting  the  same.  This  note  is  also  given  condi- 
tional that  said  Sophia  Bowlin  pay  the  costs  accrued  in  the 
case  between  us  as  plaintiffs  and  Haden  Bowlin  and  Sophia 
Bowlin  defendants,  settled  at  this  date  by  their  agreeing  to 
pay  all  costs. 

(Signed.)  Picken  &  Vandevender." 

The  complaint  alleged,  that  the  defendants  had  collected 
the  note  of  six  hundred  dollars  referred  to,  on  Wheatley, 
and  that  the  costs  in  the  case  named  in  the  obligation  had 
been  fully  paid. 

The  defendants  answered  in  three  paragraphs. 

The  first  admits  the  execution  of  the  obligation  sued  on, 
but  denies  that  the  defendants  have  collected  the  note  on 
Wheatley,  referred  to  in  said  obligation. 

The  second  paragraph  alleges,  that  one  Haden  Bowlin^ 
the  husband  of  said  Sophia,  was  indebted  to  the  defendants 
in  the  sum  of  three  hundred  and  ninety-two  dollars,  and 
that  the  note  on  Wheatley  was  assigned  to  them  in  pay- 
ment of  said  indebtedness,  and  the  obligation  in  suit  was 
given  to  said  Sophia,  for  the  residue  of  the  Wheatley  note; 
that  at  the  maturity  of  the  note  on  Wheatley,  he  paid  there- 
on the  sum  of  four  hundred  and  seventy-five  dollars  and 
sixty-two  cents,  being  eighty-three  dollars  more  tban  the 
indebtedness  of  Haden  Bowlin ;  and  that  on  the  14th  of  Jan- 
uary, 1868,  the  defendants  tendered  to  the  plaintiff'  said 
sum  of  eighty-three  dollars,  which  ho  refused  to  receive; 
that  they  have  ever  since  been  ready  and  willing  to  pay 
said  sum,  and  bring  it  into  court  for  tho  plaintiff^  and  de- 
mand judgment  for  costs. 

The  facts  set  up  in  the  third  paragraph  are,  that  the 
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Wheatley  note  was  given  in  part  consideration  for  a  tract 
of  land  sold  and  conveyed  to  Wheatley  by  said  Sophia,  by 
a  warranty  deed;  that  she  derived  her  title  to  the  land,  with- 
out consideration,  from  her  husband,  Iladen  Bowlin,  on  the 
15th  of  October,  1866;  that  on  the  30th  of  September,  1865, 
said  Haden  Bowlin,  with  one  C.  C.  Bowlin,  became  the  re- 
cognizance bail,  in  the  sum  of  five  hundred  dollars,  for  one 
Clifton  R.  Bowlin,  for  the  appearance  of  the  latter  at  the 
November  term,  1865,  of  the  District  Court  of  the  United 
States,  for  the  District  of  Indiana,  at  Indianapolis,  to  an- 
swer the  United  States  on  a  criminal  charge;  that  said  Clif- 
ton R.  Bowlin  failed  to  appear  at  the  time  required,  and 
said  recognizance  became  forfeited,  at  the  November  term 
of  said  court;  that  suit  was  thereupon  instituted  on  said  re- 
cognizance, and  on  the  17th  of  May,  1866,  a  judgment  was 
recovered  thereon,  in  said  District  Court  of  the  United 
States,  against  said  Haden  Bowlin  and  C.  C.  Bowlin,  for  the 
sum  of  five  hundred  dollars,  and  then  became  a  lien  on  said 
land ;  that  said  C.  C.  Bowlin  was  wholly  insolvent. 

It  is  also  averred,  that  said  Wheatley,  after  the  maturity 
of  his  note,  "tendered  to  the  defendants,  in  full  payment 
of  his  note,  a  receipt  in  full  of  the  judgment,  from  the  clerk 
of  said  court,  for  the  sum  of  one  hundred  and  twenty  dol- 
lal^,  also  one  tax  receipt  from  the  treasurer  of  Tipton  coun- 
ty for  six  dollars  and  eighteen  cents,"  which  is  filed  as  a 
part  of  the  answer;  that  the  residue  of  said  note  was  fully 
paid  to  the  defendants  at  maturity;  "that  upon  the  receipt 
of  the  receipts  aforesaid,  and  money,  the  defendants  ten- 
dered to  the  plaintiff  the  full  amount  of  said  obligation,  on 
the  15th  day  of  January,  1868,  less  the  receipts  for  one  hun- 
dred and  twenty-six  dollars  and  eighteen  cents,  being  eighty- 
three  dollars,  which  he  refused  to  accept;"  that  the  defend- 
ants have  ever  since  been  ready  and  willing  to  pay  the  same, 
and  bring  it  into  court  for  him  in  discharge  of  said  obliga- 
tion, and  pray  judgment  for  costs.  A  transcript  of  the  pro- 
ceedings and  judgment  in  the  District  Court  of  the  United 
States  i»  filed  with  the  paragraph  and  made  part  thereof 
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A  demurrer  was  sustained  .to  the  second  and  third  para- 
graphs of  the  answer,  because  of  their  want  of  sufficient 
facts  to  constitute  a  defense;  to  which  the  defendants  ex- 
cepted. 

The  cause  was  tried  by  the  court,  a  jury  being  waived. 
The  court  found  for  the  plaintiff,  and  rendered  judgment  in 
his  favor  for  two  hundred  and  twelve  dollars  and  sixteen 
cents.  A  motion  for  a  new  trial  was  made  and  overruled; 
and  proper  exceptions  were  taken. 

Elliott,  C.  J. — The  uppellanta  insist  that  the  Circuit 
Court  erred  in  sustaining  the  demurrer  to  the  second  and 
thinl  paragraphs  of  the  answer.  The  second  paragraph  is 
clearly  bad.  It  is  averred  in  the  complaint,that  the  appel- 
lants had  collected  the  whole  amount  due  on  the  Wheatley 
note.  The  paragraph  admits  that  Wlieatley  paid  four  hun- 
dred and  seventy-five  dollars  and  sixty-two  cents  on  the 
note  at  its  maturity,  and  relies,  as  a  defense  to  the  action, 
upon  a  tender  of  eighty-three  dollars  before  suit,  being  the 
excess  of  the  sum  so  paid,  over  the  amount  due  the  appel- 
lants from  Haden  Bowlin;  but  it  does  not  deny  that  Wheat- 
ley  had  paid  the  whole  sum  due  on  his  note  before  the  com- 
mencement of  this  suit.  If  the  appellants  had  collected  the 
full  amount  of  the  note  on  Wheatley  before  this  suit  was 
commenced,  the  plaintiff'  below  was  entitled  to  recover  the 
amount  of  the  note  sued  on,  and  a  tender  of  a  less  sum 
could  not  defeat  the  action.  The  paragraph  therefore  fails 
to  answer  the  whole  cause  of  action,  and  the  demurrer  to  it 
was  properly  sustained. 

Wo  think  the  third  paragraph  is  also  bad.  It  attempts 
to  show  a  failure  of  the  consideration,  as  to  a  part  of  the 
note  on  Wheatley,  by  showing  that  it  was  given  in  part 
consideration  for  a  tract  of  land  formerly  owned  by  Hadcu 
Bowlin,  the  husband  of  Sophia,  and  from  whom  she  derived 
her  title,  which  she  conveyed  to  Wheatley  by  a  deed  of 
warranty,  and  that  a  judgment  in  the  District  Court  of  the 
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United  States  against  Haden  Bowlin,  whilst  he  was  seized 
of  the  land,  became  a  lien  thereon;  and  it  is  averred,  that 
Whcatley,  after  the  maturity  of  his  note,  tendered  to  the 
appellants,  in  full  payment  thereof,  a  receipt  of  the  clerk  of 
said  court  for  one  hundred  and  twenty  dollars,  the  balance 
due  on  said  judgment,  and  a  tax  receipt  for  six  dollars  and 
eighteen  cents,  and  paid  the  residue  of  his  note  to  them. 
This  was  probably  intended  as  an  averment  that  "Wheatley 
paid  one  hundred  and  twenty  dollars  on  the  judgment 
against  Iladen  Bowlin  in  the  District  Court  of  the  United 
States,  to  discharge  the  lien  on  the  land ;  but  xVe  cannot 
give  the  language  so  liberal  a  construction. 

The  money  may  have  been  paid  on  the  judgment  by  Ila- 
den Bowlin,  or  by  C.  C.  Bowlin,  the  other  judgment  debtor, 
or  by  Clifton  H.  Bowlin,  the  principal  in  the  recognizance, 
and  the  receipt  therefor  be  tendered  by  Wheatley  to  the 
appellants.  The  averment  of  the  tender  of  the  receipt 
amounts  to  nothing.  The  appellants  did  not  sue  Wheatley 
on  the  note,  but  took  upon  themselves  the  burden  of  show- 
ing that,  as  to  the  sum  of  one  hundred  and  twenty  dollars, 
Wheatley  had  a  valid  defense,  and  a  suit  would,  therefore, 
have  been  unavailing.  The  fact  that  the  judgment  was  a 
lien  on  the  land,  could  not  of  itself  have  availed  Wheatley 
as  a  defense,  had  he  been  sued  on  the  note;  he  must  have 
gone  further  and  have  shown  that  he  had  paid  the  judg- 
ment to  protect  his  title.  The  paragraph  under  considera- 
tion contains  no  sufficient  averment  of  such  payment  by 
Wheatley,  and  we  think  the  court  did  right  in  sustaining 
the  demurrer. 

The  defense  attempted  to  be  set  up  was  an  unnecessary 
one,  as  the  issue  tendered  by  the  complaint  was,  that  the 
appellants  had  collected  the  whole  of  the  note  on  Wheat- 
ley,  and  there  was  no  complaint  of  any  neglect  in  failing  to 
collect  it;  still,  if  the  paragraph  had  contained  the  proper 
averment  of  payment  by  Wheatley  of  the  one  hundred  and 
twenty  dollars  on  the  judgment  against  Iladen  Bowlin,  and 
had  thereby  shown  a  valid  defense  as  ta  that  Bum>  contain- 
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ing  as  it  does  the  allegation  of  a  tender  of  the  residue  of 
the  note  in  suit,  it  would  have*  constituted  a  good  defense 
to  the  action. 

If  the  paragraph  may  be  regarded  as  an  argumentative 
denial  that  the  appellants  had  collected  the  whole  of  the 
note  on  Whcatley,  still,  as  another  paragraph  contains  a 
direct  denial  of  that  fact,  the  third  paragraph  might  have 
been  stricken  out  on  motion ;  and  as  the  proper  result  was 
attained  by  the  demurrer,  the  judgment  would  not  be  re- 
versed for  an  error  in  the  mode  of  its  accomplishment. 

One  of  the  reasons  urged  for  a  new  trial  is,  that  the  find- 
ing  of  the  court  is  contrary  to  the  evidence,  and  overruling 
the  motion  is  assigned  for  error.  We  think  the  objection 
well  taken.  The  case  was  tried  on  the  appellants  denial 
that  they  had  collected  the  note  on  Wheatley.  The  record 
contains  the  evidence,  which  shows  conclusively  that  the 
appellants  had  only  received  four  hundred  and  seventy  fite 
dollars  and  sixty-two  cents  on  the  Wheatley  note,  and  not 
the  whole  amount,  as  alleged  in  the  complaint.  It  further 
shows  that  Wheatley  paid  one  hundred  and  twenty  dollars 
on  the  judgment  in  the  District  Court  of  the  United  States, 
and  the  further  sum  of  six  dollars  and  eighteen  cents  for 
taxes,  which  were  a  lien  on  the  land  at  the  time  he  pur* 
chased  it.  He  paid  the  appellants  the  residue  of  the  note, 
foup  hundred  and  seventy-j&ve  dollars  and  sixty-two  cents, 
and  claimed  a  set-oft'  for  the  amounts  so  paid  on  the  judg- 
ment againt  Haden  Bowlin  and  for  taxes.  The  finding, 
from  the  evidence,  of  the  isues  tried,  should  have  been  for 
the  appellants,  and  hence  the  court  erred  in  refusing  a  new 
trial. 

The  judgment  is  reversed;  with  costs,  and  the  cause  re- 
manded for  a  new  trial,  with  leave  to  both  parties  to  amend 
their  pleadings. 

J.  Green,  for  appellants. 

J.  W.  Bobimoriy  N.  B.  Ocerman,  and  G.  W.  Lowleijj  for 
appellee* 
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The  Columbus  and  Indianapolis  Central  Railway  Com- 
pany V.  Farrell. 

Practice. — Supreme  Court. —  Credibiliiy  of  Witnesses. — Where  upon  appeal  lo 
the  Supreme  Court  the  question  is  one  of  the  credibility  of  witnesses  sole- 
ly, the  action  of  the  lower  court  will  stand. 

Negligence. — Railroad. — Injury  to  Passenger, — A  railroad  train  ran  beyond 
the  platform  for  landing  passengers  at  a  certain  station,  and  stopped  OTcr 
a  culrcrt,  and  the  proper  servants  of  the  railroad  company  announced  tbc 
name  of  the  station  as  a  notification  to  the  passengers  for  that  station  that 
the  train  was  there ;  whereupon  a  passenger  for  that  station  who  bad  paid 
the  company  the  fare  demanded  of  him,  relying  on  the  good  faith  of  the 
company,  alighted  upon  and  into  said  culvert,  without  his  fault  or  negli- 
gence, supposing  he  was  alighting  upon  said  platform,  it  being  at  night  and 
so  dark  that  he.  could  not  see  that  the  train  had  not  stopped  at  said  plat- 
form ;  whereby  he  was  greatly  injured. 

Ueldj  that  tho  company  was  liable  for  the  injury  so  received. 

Same. — A  railroad  company  is  not  legally  responsible  for  the  action  of  per- 
sons not  its  servants  in  falsely  announcing  the  arrival  of  a  train  at  a  sta- 
tion, whereby  a  passenger  in  attempting  to  alight  from  the  train  is  injured. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Farrell  sued  the  railroad  company,  averring  in  bis  com- 
plaint, that  at  the  time  of  the  injury  complained  of,  the  de- 
fendant was  the  owner  and  operator  of  the  Columbus  and 
Indianapolis  Central  Railway,  extending  from  Indianapolis 
to  Columbus,  and  likewise  the  owner  and  operator  of  all 
the  rolling  stock  used  upon  said  road,  and  was  engaged  in 
the  business  of  common  carrier  for  hire,  of  passengers  and 
freight  upon  said  road,  by  means  of  said  rolling  stock,  and 
as  such  admitted  the  plaintift'  into  a  car  and  train  upon  said 
road  as  a  passenger  thereon  from  Indianapolis  to  the  town 
and  station  of  Cumberland,  in  Marion  county;  that  he  then 
and  there  paid  defendant  the  fare  demanded  from  him  by 
defendant;  that  by  reason  of  the  premises  it  became  the 
duty  of  defendant  to  safely,  carefully,  and  without  negli- 
gence, carry  the  plaintiff  from  Indianapolis  to  Cumberland 
and  safely,  carefully,  and  without  negligence,  to  laud  him 
and  allow  him  to  land  from  said  car  and  train  at  Cumber- 
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land;  and  for  that  purpose  it  was  the  duty  of  defendant  to 
stop  said  train  and  car  at,  opposite  to,  and  against,  the  plat- 
form at  said  station;  that  whenever  the  train  was  stopped 
at  and  against  said  platform  as  it  should  have  been,  it  was 
safe  for  passengers  to  get  out  of  said  car  and  train  so  stopped, 
at  any  time,  whether  day  or  night,  said  platform  being  an 
easy  and  safe  landing  from  said  cars;  that  when  defendant 
received  the  plaintift*  and  undertook  as  aforesaid  to  carry 
him,  it  was  night  and  dark;  that  defendant  performed  her 
said  duty  in  that  behalf  so  carelessly,  that  instead  of  safely 
and  carefully  carrying  the  plaintift'  and  landing  him  and 
snftcriug  him  to  alight  and  land  at  and  on  said  platform, 
the  defendant  stopped  said  train  and  car  near  to  and  over  a 
certain  -culvert;  that  it  was  dark  so  that  the  plaintift*  could 
not  see  that  the  train  was  not  stopped  at  said  station  and 
platform  as  it  should  have  been;  that  being  so  stopped,  de- 
fendant announced,  and  caused  to  be  announced,  the  station 
^'Cumberland,"  as  a  notification  to  the  passengers  for  that 
station  that  the  train  was  there;  that  the  plaintiff,  relying 
on  the  good  faith  of  the  defendant,  as  he  had  a  right  to  do, 
without  any  fault  or  negligence  on  his  part  whatever, 
stepped  off  said  car,  as  he  supposed  upon  the  platform,  but, 
in  fact,  down  upon  and  into  said  culvert,  a  distance  of  twen- 
ty feet  or  more,  and  by  so  stepping  off  into  said  culvert  and 
falling  upon  the  same,  received  great,  severe,  and  permanent 
hurts  and  injuries,  and  among  others,  a  severe  rupture,  re- 
sulting in  great  and  permanent  hernia;  and  received  such 
injuries  to  his  brain  and  spinal  column  and  marrow,  as  to 
cause  permanent  paralysis;  and  had  his  eyes  injured  and 
put  out,  whereby  he  became  blind,  and  still  is,  of  one  eye; 
and  was  confined  to  his  bed,  by  reason  of  said  injuries,  for 
a  long  time,  to  wit,  for  one  year;  and  had  to  pay  surgeons^ 
and  physicians'  bills  in  a  large  sum,  to  wit,'five  hundred 
dollars;  and  was  greatly  damaged,  to  wit,  in  the  sum  of  ten 
thousand  dollars,  &c. 
The  defendant  demurred  to  the  complaint,  for  want  of 
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sufficient  facts;  the  demurrer  was  overruled,  and  the  defend- 
ant excepted. 

The  defendant  then  answered  by  the  general  denial,  and 
also  several  special  paragraphs  upon  which  no  question  is 
made  in  argument  here;  and  the  plaintiff  replied  by  the 
general  denial. 

The  cause  was  tried  by  a  jury,  who  found  for  the  plaint- 
iff^ assessing  bis  damages  at  three  thousand  dollara,  and  an- 
swered interrogatories. 

A  motion  for  a  new  trial  made  by  the  defendant  was 
overruled,  and  the  defendant  excepted. 

In  the  instructions  to  the  jury,  excepted  to  by  the  defend- 
ant, was  the  following: 

"If  the  plaintiff  did  not  alight  from  the  train  until  it  had 
been  fully  stopped,  nor  until  the  defendant's  servants  had  an- 
nounced the  name  of  the  station  or  it  had  been  announced 
from  the  j)roper  and  usual  place  of  making  such  announce- 
ment, he  had  a  right  to  believe  that  the  train  had  reached 
a  proper  stopping  place,  and  that  he  could  safely  alight; 
and  if  lie  did  then  alight,  and  did  so  without  knowing  the 
danger  of  the  place,  and  in  consequence  of  the  darkness  of 
tbe  night  he  had  no  reasonable  opportunity  of  ascertaining 
the  danger,  and  he  was  injured  by  so  alighting,  he  will  be 
entitled  to  a  verdict.  *  *  *  If  at  the  stopping  of  the 
train  an  aqnouncemeut  of  the  station  was  made  at  and  from 
the  point  on  the  train  where  announcements  were  common- 
ly and  properly  made,  so  as  to  be  heard  by  the  plaintiff^  then 
the  plaintiff  had,  from  that,  a  right  to  believe  that  the  train 
was  at  a  proper  and  safe  landing  place;  and  if  he  stepped 
off,  after  the  stopping  of  the  train,  without  fault  on  his  part, 
and  received  injury,  then  he  would  be  entitled  to  recover. 
But  if  the  announcement  was  made  by  a  person  not  a  servant 
of  the  company,  and  from  a  place  not  the  usual  and  proper 
place  on  the  car  for  making  such  announcement,  or  was  the 
mere  talk  of  the  passengers  upon  the  train,  and  was  not  with- 
in the  knowledge  of  the  defendant's  servants,  then  the  act  of 
plaintiff  in  stepping  off  the  train  in  an  unsafe  place  would 
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not  be  caused  by  any  fault  or  negligence  of  the  defendant; 
and  in  such  event  the  plaintifl"  would  not  be  entitled  to  re- 
cover/' 

Frazer,  J. — Wo  cannot  reverse  this  judgment  upon  the 
evidence,  as  vc^c  are  earnestly  pressed  to  do.  As  it  appears 
upon  paper  it  creates  a  decided  impression  that  the  verdict 
was  wrong.  But  that  depends  upon  the  credit  due  to  the 
•witnesses;  and  it  may  be  if  they  had  been  examined  in  our 
personal  i)resence  as  they  were  before  the  jury  which  found 
the  verdict  and  the  judge  who  overruled  the  motion  for  a 
new  trial,  that  we  would  have  thought  otherwise.  There 
are  tests  of  truth  in  testimony  impossible  to  be  put  into  a 
bill  of  exceptions;  and  it  is  therefore  wise  that  where  the 
question  is  one  of  credibility  only,  the  action  of  the  lower 
court  should  stand. 

The  instruction  to  the  jury,  to  theefiect  that  the  railroad 
company  was  legally  responsible  for  the  action  of  persons 
not  its  servants,  in  falsely  announcing  the  arrival  of  the 
train  at  the  station,  whereby  the  plaintiJff  in  attempting  to 
disembark  was  injured,  was  not,  in  our  judgment,  a  correct 
statement  of  the  law.  But  this  error  was  clearly  harmless. 
The  jury  found,  in  answer  to  an  interrogatory,  that  the  an- 
nouncement was,  in  fact,  made  by  the  proper  servants  of 
the  defendant. 

We  think  that  the  complaint  was  good. 

The  judgment  is  affirmed,  with  costs. 

J".  L.  Ketchaniy  J.  L.  Mitchell^  and  W.  A.  Ketchanij  for  ap- 
pellant. 

M.  31.  Bay,  J.  W.  Gordon,  and  W.  llarch,  for  appellee. 


412  SUPREME  COURT  OF  INDIANA. 

Btirrows  v.  Holderman  and  Another. 


Burrows  v.  Holderman  and  Another. 

Paacticb. — Demurrer, — Mi^oinder  of  Causes. — Complaint  to  recover  tho  pos- 
session of  certain  real  estate  held  by  the  defendant  as  tenant  of  the 
plaintiff,  for  non-payment,  upon  ten  days'  notice,  of  rent  due,  and  also  for 
the  rent  unpaid,  in  one  paragraph.  Finding,  that  the  plaintiiT  was  not  enti- 
tled to  the  possession  of  the  premises,  and  that  the  defendant  was  indebted 
to  the  plcintilF  in  a  certain  sum.    Judgment  for  the  sum  found  dac. 

Heldf  that  if  two  causes  of  action  were  improperly  joined,  the  only  method 
to  reach  that  error  was  by  demurrer. 

Ueldj  also,  that  this  court  can  in  no  case  reverse  a  judgment  for  this  error. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Ray,  J. — This  cause  was  commenced  before  a  justice  of 
the  peace  and  appealed  to  the  circuit  court.  The  complaint 
is  as  follows : — 

"Henry  Holderman  and  Isaac  Boono  complain  of  G.  W. 
Burrows,  and  say  that  said  defendant  as  tenant  of  plaintiff 
occupied  certain  real  estate  under  a  written  lease  filed  here- 
with and  made  part  hereof,  and  containing  a  description  of 
said  real  estate;  and  said  Burrows  has  failed  to  pay  the 
rents  due  under  said  lease,  and  is  now  indebted  to  said  plaint- 
iff in  tho  sum  of  three  hundred  and  twenty-five  dollars  for 
said  rent;  and  that  on  the  Ist  day  of  July,  1867,  they  caused 
a  notice  to  be  served  on  said  Burrows,  which,  together  witli 
the  return  thereon,  is  filed  herewith  and  made  part  hereof, 
demanding  possession  of  said  premises  within  ten  days  from 
that  time,  if  the  rents  should  not  be  paid;  said  defendant 
has  failed  to  pay  said  rent  and  refused  to  deliver  up  posses- 
sion of  said  premises;  wherefore  plaintiffs  pray  judgment 
for  possession  of  said  premises,  and  for  two  hundred  dollars 
damages  for  non-payment  of  rent,  and  for  all  proper  relief' 

To  this  a  denial  was  filed.  Trial  by  the  court,  and  a  find- 
ing that  the  plaintiff  was  not  entitled  to  the  possession  of 
the  premises,  and  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  one  hundred  and  twelve  dollars  and 
fifty  cents,  rent  to  July  1st,  1867. 

The  defendant  moved  for  a  new  trial.    The  only  reason 
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assigned,  which  is  argued  in  this  court,  is,  that  the  finding  is 
against  the  law  and  the  evidence.  The  motion  was  over- 
ruled, and  judgment  rendered  for  the  sum  found  due. 

It  is  insisted,  that  the  action  is  brought  under  the  provi- 
sion of  the  "act  concerning  the  unlawful  detention  of  lands 
and  the  recovery  thereof,"  2  *G.  &  11.  630;  and  that  section 
1  of  that  act  only  authorizes  a  recovery  of  damages  for 
the  detention  when  the  landlord  is  entitled  to  the  posses- 
sion of  the  lands;  and  as  the  court  finds  ho  is  not  entitled 
to  such  possession  in  this  case,  there  can  therefore  be  no  re- 
covery here. 

There  was  no  motion  made  to  separate  the  two  causes  of 
action.  There  was  no  demurrer  for  misjoinder  of  causes 
of  action. 

The  section  already  cited  authorizes  the  suit  for  the  re- 
covery of  the  lands,  and  also  provides  for  the  recovery  at 
the  same  time  of  damages  for  the  detention. 

This  action  is  not  for  damages  for  th.e  detention,  but  for 
rent  unpaid. 

The  "act  containing  several  provisions  regarding  land- 
lords, tenants,  lessors,  and  lessees,"  2  G.  &  H.  358,  provides, 
in  section  17,  that  "rents  from  lands  are  collected  as  other 
debts." 

If  these  two  causes  of  action  were  improperly  joined,  the 
only  method  to  reach  that  error  was  by  demurrer.  We  can 
in  no  case  reverse  a  judgment  for  this  error.  2  G.  &  H.  81, 
sec.  52. 

Judgment  affirmed,  with  costs  and  ten  per  cent,  damages. 

E.  W.  Kimbally  for  appellant. 

J.  T.  Dye  and  A.  C.  Harris,  for  appellees. 
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FoY  and  Others  v.  Keddick. 

Replevin. — Bimse  Treated  na  Pemmalty. — Trust. — A.,  being  the  owner  of 
a  certain  town  lot  on  which  was  a  dwelling  house,  built  another  house 
adjoining  the  former  and  permanently  attached  thereto,  but  standing  in  a 
street  of  the  town,  though  he  supposed  that  it  was  upon  a  lot.  Becom- 
ing financially  embarrassed,  he  fled  the  country;  and  an  execution  was 
issued  on  a  judgment  which  had  been  rendered  against  him  in  favor  of  B., 
by  virtue  of  which  the  sherifif  levied  on  and  sold  said  house  in  the  street  as 
personal  property,  C.  being  in  possession  thereof  at  the  time  of  the  sale. 
Afterwards,  the  agent  of  B.,  who  had  bid  off  the  property  for  B.,  informed  C, 
that  by  B.'s  direction  he  would  let  0.  have  the  house  for.  A.  if  G.  would  pay 
the  amount  it  had  been  bid  off  at,  and  also  pay  said  agent  a  small  debt  that 
A.  owed  him.  C.  thereupon  wrote  to  A.,  stating  the  proposition  made  bj 
said  agent,  and  offering  to  furnish  the  money  and  buy  the  house  for  A.'s 
benefit.  A.  replied,  advising  C.  to  buy  the  property  and  sell  it  again,  pay 
himself  out  of  the  proceeds,  and  apply  the  balance  to  the  payment  of  A.*s 
debts.  Subsequently,  C,  being  the  owner  of  the  lot,  purchased  the  house  of 
said  agent,  paying  him  therefor  the  amount  the  agent  had  bid  for  it  and  a 
certain  sum  for  back  rent,  C.  furnishing  the  money,  which  A.  never  refunded 
or  offered  to  refund.  C.  continued  to  occupy  the  house,  always  claiming  it 
as  his  own,  till  his  death,  when  his  sole  heir  sold  the  lot  and  the  house  io 
the  street,  by  two  separate  and  distinct  sales,  to  D.  Suit  by  A.  against 
D.  to  recover  possession  of  the  house  in  the  street  as  personal  property,  the 
above  facts  appearing  in  evidence,  but  there  being  no  written  evidence  of 
title  to  the  lot  in  C.  or  D. 

IJeld^  that,  in  the  absence  of  a  conveyance  to  C,  in  terms  sufficiently  compre- 
hensive to  cover  the  house  as  appurtenant  to  the  lot,  it  was  reasonable  to 
presume  that  it  was  properly  treated  by  the  parties  as  personalty. 

Jlcld^  also,  that  there  was  no  trust  in  favor  of  A. 

Jleld^  also,  that  a  subsisting  indebtedness  of  C.  to  A.  growing  out  of  a  part- 
nership which  had  existed  between  them  long  prior  to  the  purchase  of  the 
house  by  the  former,  could  not  bo  deemed  a  refunding  by  A.  of  the  money 
paid  by  0.  for  the  house. 

APPEAL  from  the  Pulaski  Common  Pleas. 

Elliott,  C.  J. — This  was  a  suit  by  Reddick  against  Caro- 
line Foy  and  others,  to  recover  the  possession  of  a  house 
as  personal  property,  situate  in  a  street  in  the  town  of  Win- 
araac. 

An  answer  was  filed,  containing  the  general  denial,  and 
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another  paragraph  which  it  is  not  necessaiy  to  notice,  as  no 
*  question  arises  upon  it  in  this  court. 

A  jury  being  waived,  the  case  was  tried  by  the  court,  re- 
sulting in  a  finding  and  judgment  for  the  plaintiflF*.  A  mo- 
tion for  a  new  trial  was  filed  and  overruled. 

The  only  question  presented  here,  which  need  be  noticed, 
is,  as  to  the  sufficiency  of  the  cvience  to  sustain  the  finding 
of  the  court. 

The  evidence  shows  that,  in  1858,  Reddick  was  the  owner 
of  lot  twenty-seven  in  Winamac,  which  was  bounded  on 
the  north  by  Spring  street.  On  the  north-west  corner  of 
the  lot  was  situate  a  dwelling-house,  and  Reddick,  in  1858, 
built  the  house  in  controversy,  which  adjoins,  and  is  per- 
manently attached  to,  the  house  on  lot  twenty-seven,  ex- 
tending therefrom  north,  but  stands  in  Spring  street,  and  is 
described  as  a  double  story-and-a-half  house. 

One  Selders  subsequently  became  the  owner  of  lot  twen- 
ty-seven. Reddick  became  embarrassed,  and,  using  his  own 
language,  left  the  country  "prematurely."  A  judgment 
had  been  rendered  against  him  in  the  Pulaski  Circuit  Court, 
in  March,  1857,  in  favor  of  one  Walker.  In  1861,  after 
Reddick  had  left  the  State,  an  execution  w^as  issued  on 
"Walker's  judgment,  by  virtue  of  which  the  sheriff  levied 
on  and  sold  the  house  in  controversy,  as  personal  property. 
Walker  became  the  purchaser.  Selders  was  in  possession 
of  the  house  at  the  time  of  the  sale.  Some  time  after  the 
sale,  one  Lane,  the  agent  of  Walker,  who  had  bid  ofl:'  the 
property  for  him,  informed  Selders,  that  by  Walker's  direc- 
tion he  would  let  him  have  the  house  for  Reddick,  if  he, 
Selders,  would  pay  the  amount  it  was  bid  ofl'  at,  and  pay 
Lane  a  debt  of  about  thirty-two  dollars  that  Reddick  owed 
him.  Selders  thereupon  wrote  to  Reddick,  stating  the  offer 
made  by  Lane.  Reddick  replied,  advising  Selders  to  buy 
the  property,  and  then  sell  it  again,  pay  himself  out  of  the 
proceeds,  and  apply  the  balance  to  the  payment  of  Reddick'fl 
"honest  debts." 

Selders  afterwards  purchased  the  house  of  Lane,  and  paid 
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him  the  amount  that  he  had  bid  for  it  at  the  sheriffs  sale 
and  ten  dollars  for  back  rent.  Selders  continued  to  occupy 
the  house  until  his  death,  in  1864.  He  died  without  issue, 
leaving  his  widow  the  sole  heir  to  his  estate,  who  after- 
wards sold  lot  twenty-seven,  and  also  the  house  in  contro- 
versy, to  the  defendants  Caroline  Toy  and  her  sister,  Mary 
Conn.  Reddick,  when  he  built  the  house,  did  not  kuow 
that  he  was  building  it  in  the  street,  but  "supposed  it  was 
on  a  lot."  lie  did  not  furnish  Selders  any  money  with 
which  to  make  the  purchase  of  Lane.  Selders  furnished 
the  money  himself,  and  ever  afterwards  claimed  the  house 
as  his  own.  Reddick  admitted,  on  the  trial,  that  he  never 
refunded,  or  offered  to  refund,  the  amount  paid  by  Selders 
for  the  property,  but  at  the  same  time  testified,  that  he  and 
Selders  had  been  in  partnership,  and  he  had  paid  Selders 
otherwise,  before  he,  Reddick,  left  Winamac,  and  that 
"Selders  was  fully  paid  the  amount  he  advanced  to  Lane." 

The  first  ground  upon  which  the  appellants  claim  a  re- 
versal of  the  judgment  is,  that  the  evidence  shows  that  the 
house  in  controversy  is  real,  and  not  personal,  property,  and 
hence  replevin  will  not  lie  for  its  recovery.  This  position 
can  only  be  maintained  upon  the  hypothesis  that  it  forms  a 
part  of  the  house  on  lot  twenty-seven,  and  is  therefore  ap- 
purtenant to  that  lot.  The  evidence  before  us,  however,  is 
not  sufficient  to  warrant  such  a  conclusion. 

It  does  not  show  any  deed  of  conveyance,  or  other  writ- 
ten evidence  of  title  to  lot  twenty-seven,  either  to  Selders 
or  the  appellants.  It  was  shown  on  the  trial,  by  parol  evi- 
dence, that  Selders  owned  the  lot  at  the  time  he  purchased 
the  house  of  Lane,  and  at  the  time  of  his  death;  but  it  was 
sold  by  the  sheriff  as  personal  property,  and  Selders  pu^ 
chased  it  as  such  from  Lane.  And  although  the  appellants 
purchased  both  the  lot  and  the  house  of  Selders'  widow, 
yet  they  were  two  separate  and  distinct  purchases.  Indeed, 
the  house,  since  1861,  seems  to  have  been  treated  by  all  the 
parties  as  personal  property,  and  not  as  appurtenant  to  lot 
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twenty-seven ;  and,  in  the  absence  of  a  conveyance  of  the 
lot  to  Selders,  in  terms  sufficiently  comprehensive  to  cover 
the  house  as  appurtenant  to  the  lot,  it  is  but  reasonable 
to  presume  that  it  was  properly  treated  as  personalty.  Re- 
garding it,  then,  as  personal  property,  it  remains  to  be  de- 
termined whether  the  evidence  justifies  the  finding  of  the 
court  that  Reddick  was  the  own^r  of  it.  We  do  not  think 
it  does.  The  legality  of  the  sherijBT's  sale  is  not  controverted 
by  Reddick.  On  the  contrary,  he  claims  title  under  it,  and 
bases  his  right  to  recover  on  the  assumption  that  Selders 
purchased  it  as  his  trustee  and  held  it  for  him  in  trust,  and 
that  the  right  of  property,  as  well  as  the  right  of  possession, 
thereby  vested  in  him.  It  may,  perhaps,  be  inferred  from 
the  evidence,  that  Selders,  at  the  lime  of  the  purchase,  in- 
tended to  let  Reddick  have  the  benefit  of  it,  but  he  was  un- 
der no  legal  obligation  to  do  so.  Reddick  had  no  legal 
claim  to  the  property.  He  did  not  furnish  Selders  the  means 
to  pay  for  it,  and  Selders  was  under  no  legal  obligation  to* 
furnish  them  for  his  benefit.  Selders  bought  the  house  and 
paid  for  it  with  his  own  money,  and  ever  afterwards,  so  far 
as  the  evidence  shows,  claimed  title  in  himself.  He  was  not, 
in  any  legal  sense,  the  trustee  of  Reddick  in  making  the 
purchase,  nor  does  a  trust  arise  by  implication  of  law  from 
the  facts  under  which  it  was  made. 

It  may  be  properly  remarked,  in  this  connection,  that 
when  Selders  wrote  to  Reddick,  informing  him  of  the  offer* 
of  Lane,  he  did  offer  to  furnish  the  money  and  buy  the  house 
for  Reddick's  benefit.   The  statement  of  Reddick,  that  Sel- 
ders was  fully  repaid,  amounts  to  nothing.    It  is  simply  a 
claim  that  he  and  Selders,  long  prior  to  the  purchase  of  the- 
house,  had  been  partners  in  business,  with  an  intimation 
that  Selders  was,  in  some  way,  indebted  to  him.   But  if  such 
an  indebtedness  exists,  it  cannot  be  deemed  a  refunding  of 
the  money  paid  by  Selders  for  the  house,  or  in  any  way  af- 
fect the  merits  of  the  question. 

We  think  the  court  erred  in  refusing  a  new  trial. 
Vol.  XXXI.— 27 
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Judgment  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

G.  T.  Wickershanij  S.  K  Per/dnSy  L.  Jordan^  and  S.  jE 
Perkins^  Jr.,  for  appellants. 

D.  P.  Baldwin^  for  appellee. 


Morehead  v.  Murray  and  Another.  j 

Contract. —  Consideration. — Failure  of. — Sale. — Snit  on  a  note.  Answer,  that 
the  defendant  bought  of  the  payee  a  certain  number  of  fniit  trees ;  that  it 
was  agreed  by  them  that  said  trees  should  be  in  good  condition,  and  that 
if  any  of  them  should  not  grow,  the  seller  would  replace  them  with  other 
good  trees;  that  on  the  day  the  not<^  was  giren  (in  November),  the  seller 
delivered  said  trees,  and  represented  them  to  be  as  provided  for  by  said  con- 
tract ;  that  the  defendant,  not  being  experienced  in  the  nursery  business, 
believing  the  trees  to  be  as  represented,  in  consideration  thereof,  executed 
the  note,  and  properly  set  out  the  trees ;  that  the  same  were  not  in  good 
condition,  but  were  wilted,  and  in  bad  condition,  and  wholly  worthiest j  that 
defendant  did  not  and  could  not  know  their  condition  till  long  after  the 
note  was  executed;  that  they  did  not  grow,  of  which  the  seller  hitd  notice 
on  the  1st  day  of  the  next  June;  yet  he  had  wholly  failed  to  replace  then. 

Heldj  that  the  answer  was  good  on  demurrer. 

•Same. — Evidence, — The  trees  were  delivered  to  the  buyer  upon  his  written 
order  directed  to  the  seller,  for  certain  trees  at  specified  prices. 

Held,  that  parol  evidence  was  admissible  to  prove  an  agreement  of  the  parties 
at  the  time  of  making  said  order,  that  the  seller  should  replace  any  of  the 
trees  that  might  not  g^w. 

Principal  and  Agent. — Declarations, — As  steps  in  proving  the  authority  of 
one  as  an  agent  in  the  transaction  in  controversy,  evidence  of  his  similar 
transactions  with  different  persons  and  of  his  delarations  therein  was  held 
admissible. 

APPEAL  from  the  Knox  Cu-cait  Court. 
Suit  by  Morehead  against  Murray  and  Prather  on  two 
^promissory  uotea  bearing  the  same  date,  one  for  one  bun- 
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dred  dollars,  and  the  other  for  two  hundred  dollars,  exe- 
cuted by  the  defendants  to  Miller,  Swan  &  Co.,  and  assigned 
by  indorsement  by  the  payees  to  the  plaintiff. 

Answer,  in  two  paragraphs:  first,  the  general  denial;  sec- 
ond, that  on  the  day  of  the  date  of  the  notes  sued  on,  No- 
vember 8th,  1865,  defendant  Murray  bought  of  Miller,  Swan 
&  Co.  five  hundred  fruit  trees  and  three  hundred  and  ten 
grape  vines,  which  it  was  agreed  by  them  should  be  thrifty 
and  in  good  order  and  condition,  and  that  if  any  trees  or 
grape  vines  should  not  grow,  said  Miller,  Swan  &  Co.  would 
replace  them  with  other  good  trees  and  grape  vines;  that  on 
the  day  aforesaid,  Miller,  Swan  &  Co.  did  deliver  to  defend- 
ant Murray  five  hundred  fruit  trees  and  three  hundred  and 
ten  grape  vines,  and  represented  them  to  be  as  provided  for 
bysaid  agreement;  and  the  defendants,  not  being  experienced 
in  the  nursery  business,  and  believing  the  trees  and  vines 
to  be  as  represented,  in  consideration  of  said  trees  and  vines, 
executed  the  notes  sued  on,  said  Murray  as  principal  and 
said  Prather  as  surety;  that  defendant  Murray  set  out  said 
trees  and  vines  in  the  full  belief  that  they  were  as  represent- 
ed, and  thereby  incurred  great  expense,  to  wit,  one  hun- 
dred dollars;  that  said  trees  and  vines  were  not  in  good  con- 
dition, but,  on  the  contrary,  were  wilted,  and  in  bad  con- 
dition, and  wholly  worthless;  that  defendant  Murray  did  not 
and  could  not  know  the  condition  of  said  trees  and  vines 
until  long  after  the  notes  sued  on  were  executed;  that  said 
trees  and  vines  were  properly  set  out,  and  yet  they  did  not 
grow,  of  which  said  Miller,  Swan  &  Co.  had  notice  on  the 
Ist  day  of  June,  1866;  yet  they  have  wholly  failed  to  re- 
place said  trees  and  vines;  wherefore  defendants  say  that 
the  consideration  of  said  notes  has  wholly  failed.    • 

A  demurrer  to  the  second  paragraph  of  the  answer  was 
overruled,  and  the  plaintiff  excepted. 

The  plaintiff'  replied  by  the  general  denial. 

The  court  tried  the  cause  without  a  jury,  and  found  for 
the  plaintiff  in  the  sum  of  $42.02.  A  motion  by  the  plaint- 
iff for  a  new  trial  was  overruled,  the  plaintiff  excepting, 
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and  judgment  was  rendered  against  the  defendant  for  said 
sum  and  costs. 

On  the  trial,  the  defendants,  having  read  in  evidence  an 
order  to  Miller,  Swan  &  Co.,  signed  by  **  Rockwell,  agent," 
for  the  trees  and  vines  at  specified  prices,  to  be  delivered 
to  Murray,  offered  to  read  a  memorandum  on  the  back 
thereof,  in  pencil,  not  signed  and  partly  erased,  as  follows: 
"If  any  of  the  trees  and  vines  do  not  grow,  then,  in  that 
event," — ^the  remaining  part  of  the  memorandum  being  un- 
intelligible. The  plaintiff  objected  to  the  introduction  of 
this  memorandum,  but  the  court  allowed  it  to  be  read,  and 
also,  over  the  plaintift*'s  objection,  permitted  the  defend- 
ants to  prove  by  Murray  that  the  agent  of  Miller,  Swan 
&  Co.  agreed  to  replace  any  trees  and  vines,  delivered  un- 
der the  contract,  which  might  not  grow,  with  other  trees 
and  vines;  that  said  memorandum  was  in  the  handwriting 
of  Rockwell,  the  agent  of  Miller,  Swan  &  Co.  and  was  made 
by  said  Rockwell  as  such  agent  immediately  after  an  order 
for  the  trees  and  vines,  signed  by  Murray  and  Rockwell, 
was  given  to  said  Rockwell;  and  that  said  memorandum 
was  delivered  by  Rockwell  to  Murray  as  a  statement  of 
what  the  agreement  was  as  to  replacing  trees  and  vines 
which  did  not  grow. 

One  Hilderman  testified,  over  the  plaintjflTs  objection, 
that  a  short  time  before  the  contract  with  Murray,  he,  the 
witness,  gave  an  order  to  Miller,  Swan  &  Co.,  through  their 
agent,  Rockwell,  for  trees  and  vines,  and  that  Rockwell  said 
he  expected  to  take  an  order  from  Murray  for  trees  and 
vines  on  the  same  terms  and  conditions  that  he  sold  to  wit- 
ness; that  the  contract  of  Miller,  Swan  &  Co.  with  witness 
was  in  writing,  and  its  terms  and  conditions  were,  that  the 
trees  and  vines  were  to  be  in  good  condition,  and  if  any  of 
them  did  not  grow.  Miller,  Swan  &  Co.  would  replace  them 
with  other  trees  and  vines. 

One  Anther  testified,  over  the  plaintifl^s  objection,  that 
the  trees  and  vines  which  he,  the  witness,  received  from 
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Miller,  Swan  &  Co.  about  the  same  time  tliat  Murray  re* 
ceived  his,  did  not  grow,  but  most  of  them  died. 

Ray,  J. — There  was  no  error  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  answer.  It  denied  that  the 
trees  and  vines  were  of  any  value  whatever. 

There  was  no  error  in  allowing  parol  evidence  of  the 
memorandum  on  the  back  of  the  order.  It  was  not  a  con- 
tract, but  a  simple  memorandum,  and  proper  for  the  witness 
to  use  to  refresh  his  memory,  but  it  should  not  have  been 
introduced  in  evidence  as  a  paper.  As  there  was  nothing 
in  it  of  substance,  however,  this  error  cannot  work  a  rever- 
sal. As  to  the  objection  to  the  proof  of  an  agreement  to 
replace  the  trees  which  should  not  grow,  as  being  in  con- 
tradiction to  the  order  for  the  trees,  there  is  no  force  in  it. 
The  order  was  not  a  contract  binding  both  parties,  but  sim- 
ply an  order,  which  required  the  person  sending  it  to  ac- 
cept the  articles  ordered.  An  agreement  to  replace  any 
defective  trees  would  not  conflict  with  this  written  direction. 

The  evidence  of  the  witness  Hilderman,  as  to  the  terms 
on  which  Rockwell  sold  trees  to  the  defendant  or  to  oth- 
ers, was  not  proper  as  proof  of  the  contract  in  this  case. 
It  was  not  part  of  the  res  gestcs.  Hynds  v.  Hays^  25  Ind. 
31.  The  agency  not  being  proved,  it  could  not  bind  the 
principal.  Nor  was  the  evidence  of  the  witness  Anther, 
that  bis  trees  did  not  grow,  admissible,  standing  alone.  But 
all  this  evidence  was  proper  as  steps  in  proving  the  author- 
ity of  the  agent;  it  would  have  been  made  complete  by 
showing  the  recognition  by  Miller,  Swan  &  Co.  of  similar 
contracts. 

As  the  court  should  have  charged  the  jury  what  effect  to 
give  to  all  this  evidence,  and  as  the  charges  given  are  not 
presented  by  the  bill  of  exceptions,  we  must  presume  in  fa- 
vor of  the  action  of  the  court. 

Tho  judgment  is  aflSlrmed,  with  costs. 

TF.  B.  RobinsoUy  Jl  M.  Boyle^  J.  (7.  Denny ^  and  G.  O.  Bd- 
2y,  for  appellant 
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Teagarden  V.  Graham  and  Others. 

Abbest. — Justification. — MiUtary  Order. — Evidence. — A  sergeant  of  rolanteere 
in  the  army  of  the  United  States  in  the  last  war,  having  received  a  vritten 
order  from  the  proper  military  authorities  to  arrest  certain  deserters,  in  this 
State,  and  any  others  of  that  class,  and  all  persons  who  should  interfere  with 
such  arrests,  made  the  arrest  of  said  deserters  at  night;  and  the  party  having 
them  in  charge,  under  command  of  said  sergeant,  was  fired  upon  from  a  wood, 
not  far  from  the  residence  of  one  A.,  who  was  treasurer  of  a  treasonable  or- 
ganization, the  object  of  which  was  the  protection  of  deserters,  and  who  bad 
been  fined  in  the  United  States  Court  upon  a  plea  of  guilty  to  an  indict- 
ment for  harboring  deserters.  Upon  the  fire  being  returned,  the  assail- 
ants fled,  and  the  soldiers,  after  proceeding  a  short  distance,  about  three  or 
four  o'clock  in  the  morning  and  before  daylight,  discovered  A.  crossing  the 
road  from  the  direction  in  which  the  firing  had  occurred,  and  halted  and 
searched  him,  finding  nothing  but  a  part  of  a  box  of  caps,  though  he  sabse- 
quently  stated  that  he  dropped  a  revolver  when  he  stopped.  He  seemed  fa- 
tiguc'd,  and  was  "puffing  and  blowing."  He  was  thereupon  arrested  and 
secured  with  ropes  by  the  soldiers  under  command  of  said  sergeant,  and  ^ 
taken  by  them  beyond  the  county,  to  the  military  headquarters  of  the  dis- 
trict, where  he  was  discharged  by  the  provost  marshal,  after  a  short  deten- 
tion. Suit  by  A.  for  damages,  against  said  sergeant  and  those  under  his 
command. 

Heldj  that  the  written  order  for  the  arrest  of  the  deserters  having  been  shown 
to  be  lost,  evidence  of  its  contents  was  admissible. 

Held,  also,  that  the  defendants  were  justified. 

APPEAL  from  the  Vermillion  Circuit  Court. 

Ray,  J. — The  complaint  is  as  follows: — 

"The  plaintiff  complains  of  the  defendantSj.  and  says  that 
the  said  defendants  with  force  and  arms  assaulted  the  said 
plaintiff,  to  wit,  at  the  county  of  Fountain  and  State  afore- 
said, on  or  about  the  28th  of  February,  1864,  and  then  and 
there  seized  and  laid  hold  of  the  said  plaintiff,  and  then 
and  there,  with  great  force  and  violence,  pulled  and  dragged 
about  the  said  plaintiff,  and  then  and  there  forced  and  com- 
pelled the  said  plaintiff  to  go  off  and  from  his  said  premises, 
near  to  his  own  dwelling-house,  in  the  county  aforesaid,  and 
forced  and  compelled  him  to  go  in  and  through  the  woods, 
in  the  night  time^  to  a  certain  place  in  said  county  known 
as  Steam  Corners,  and  then  and  there  tied  and  bound  the 
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said  plaintifi*  with  ropes,  bandaging  his  arms  behind  him, 
the  said  plaintifi';  and  then  and  there  the  said  defendants 
Barton  W.  Graham  and  Mitchell  Conover,  with  force  and 
arms,  forced  and  compelled  the  said  plaintiff  to  go  from  and 
out  of  said  county,  to  the  city  of  Lafayette,  in  the  county 
of  Tippecanoe,  in  the  said  State  of  Indiana,  when  and 
where  he  was  kept  and  detained  in  prison,  without  any  rea- 
sonable or  probable  cause  whatever,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  twenty-four  hours  next  following, 
contrary  to  the  law  and  customs  of  the  State  and  against 
the  will  of  the  plaintiff',  whereby  the  plaintiff  was  then  and 
there  not  only  greatly  hurt,^  bruised,  and  wounded,  but  was 
also  then  and  there  greatly  exposed  and  injured  in  his  credit 
and  in,  to  wit,  in  the  sum  of  five  thousand  dollars ;  where- 
fore the  plaintiff  demands  judgment  for  five  thousand  dol- 
lars and  other  relief." 

On  the  trial,  there  was  proof  that  Graham  was  a  sergeant 
in  the  63d  Regiment  of  Indiana  Volunteers,  in  the  service 
of  the  United  States;  that  said  Graham  was  sent  home  to 
recruit  for  his  regiment  in  the  field  during  the  war,  and  was 
ordered  to  arrest  deserters  and  all  who  should  interfere  with 
such  arrests;  that  he  made  such  an  arrest  at  night,  and  while 
passing  through  a  wood,  not  far  from  the  plaintiff's  resi- 
dence, the  party  having  the  deserters  in  charge  was  fired 
upon  from  the  woods,  and  upon  returning  the  fire,  the  as- 
sailants fled;  that,  proceeding  a  short  distance,  the  soldiers 
discovered  the  plaintiff  crossing  the  road  from  the  direction 
where  the  firing  had  occurred,  to  a  neighbor's  house;  he  was 
halted  and  searched,  and  nothing  was  found  but  a  part  of  a 
box  of  caps,  though  a  witness  testified  to  the  plaintift''s  sub- 
sequent statement,  as  the  witness  remembered  it,  that  he 
dropped  a  revolver  when  he  stopped;  that  the  plaintift' 
seemed  to  be  fatigued,  and  he  "was  pufiing  and  blowing." 
It  was  also  testified,  that  the  plaintiff  was  treasurer  of  a 
treasonable  organization,  whose  object  was  the  protection  of 
deserters,  and  that  plaintift' had  been  indicted  in  the  United 
States  Court,  and  had  pleaded  guilty  to  a  charge  of  harboring 
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deserters,  and  had  been  fined  therefor.  The  time  of  his  ar- 
rest was  about  three  or  four  o'clock  in  the  morning  and  be- 
fore daylight.  The  defendant  Graham  stated,  that  he  re- 
ceived a  written  order  from  the  proper  military  authorities, 
directing  him  to  arrest  the  deserters  whom  he  had  seized, 
and  any  others  of  that  class,  and  also  to  arrest  all  persons 
attempting  to  interfere  with  such  arrests.  The  plaintiff  was 
fastened  with  ropes  and  taken  to  Lafayette,  where  he  was 
discharged  by  the  provost  marshal,  after  a  short  detention. 

There  was  an  6bjection,  on  the  trial,  to  the  evidence  of  the 
contents  of  the  order  for  the  arrest  of  the  deserters,  but  as 
the  written  order  was  shown  to  have  been  lost,  the  evidence 
was  properly  admitted. 

There  was  a  finding  for  the  defendants. 

The  motion  for  a  new  trial  is  on  the  ground  that  the  ev- 
idence does  not  sustain  the  verdict. 

The  law,  as  stated  by  Allen,  in  his  work  on  the  duties  and 
liabilities  of  sberifis,  p.  61,  is,  that  ^4f  an  innocent  person  is 
arrested  upon  suspicion  by  a  private  individual,  such  indi- 
vidual is  excused  if  a  felony  was  in  fact  committed,  and 
there  was  reasonable  ground  to  suspect  the  person  arrested." 
It  was  so  held  in  Holley  v.  MiXy  8  Wend.  860.  See,  also,! 
Chit.  Crim.  Law,  15. 

In  this  case  there  had  been  a  felony  committed  in  the 
presence  of  an  officer  in  the  service  of  the  United  States; 
and  that  officer  was  authorized  by  an  order  from  his  supe- 
rior officer,  who  derived  his  authority  from  the  President 
of  the  United  States,  as  Commander  in  Chief  of  the  army, 
to  arrest  any  one  interfering  with  the  exercise  of  his  au- 
thority and  take  him  before  the  nearest  military  authority. 
The  officer  and  those  under  his  command  were  simply  in- 
tending, in  good  faith,  to  obey  this  order;  for  there  was  evi- 
dence enough  to  show  a  strong  probability  that  the  plaint- 
iff had  so  interfered. 

By  the  fourth  section  of  the  act  of  March  3d,  1863,  U. 
S.  Stat,  at  Large,  vol.  12,  p.  756,  Congress  has  expressly 
recognized  the  binding  force  of  such  orders,  under  the  au- 
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tbority  of  the  PreBident,  and  declared  that  they  shall  con« 
Btitute  a  fall  defense  for  any  act  done  under  them.  The 
arrest  in  this  case  would  have  been  justified  if  made  by  any 
person,  without  authority,  and  we  are  not  prepared  to  hold 
the  removal  from  the  county  to  the  military  headquarters 
of  the  district  an  act  rendering  the  officer  or  those  under 
bis  command  liable  to  an  action  for  damages.  The  Supreme 
Court  of  the  United  States  have  the  power  to  declare  this 
act  of  Congress  unconstitutional;  we  shall  not  anticipate 
such  action  upon  any  ground  pointed  out  by  appellant  or 
that  suggests  itself  to  us. 

Judgment  affirmed,  with  costs. 

J.  Bistine^  for  appellant. 

W.  H.  MaUory  and  B.  E.  Bhoadsy  for  appellees. 


E,EED  V.  Baker,  Governor. 

Court  of  Gommoit  Pleas. — Alteration  of  DUtriett, —  Vacancy, — EUeUon. — 
StatuU  Construed,— Bj  act  of  1859  (2  G.  &  H.  20,  sec.  3),  the  counties  of 
Tippecanoe,  Benton,  White,  and  Carrol,  were  made  a  common  pleas  district, 
in  which  it  was  required  that  a  judge  should  be  elected  on  the  second  Tues- 
day of  October,  1860,  and  eTcry  fourth  year  thereafter.  By  act  of  1861  (2  G. 
k  U.  653),  this  district  was  required  to  be  designated  and  known  as  the 
fifteenth  district.  By  act  of  1867  (Acts  1867,  p.  92),  the  twenty-third  dis- 
trict was  created,  consisting  of  the  counties  of  Tippecanoe  and  Warren,  and 
it  was  enacted  that  the  then  elected  judge  of  the  fifteenth  district  should 
be,  and  perform  the  duties  of,  judge  of  the  twenty-third  district,  until  the 
expiration  of  his  term  of  office. 

Held,  that  by  said  act  of  1867,  the  remaining  counties,  White,  Benton,  and 
Carrol,  did  not  cease  to  be  the  fifteenth  district,  but  a  vacancy  was  thereby 
created  on  its  bench,  to  be  filled  by  appointment  by  the  GoTernor  till  the 
general  election  of  1867,  then  by  election  for  the  unexpired  term,  till  Oc- 
tober, 1868,  when  a  judge  of  that  district  was  required  to  bo  elected. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 
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Frazeb,  J. — The  case  before  us  involves,  in  its  merits, 
but  a  single  question,  and  as  the  parties  interested  desire 
that  it  alone  shall  be  considered,  we  address  ourselves  at 
once  to  its  solution. 

At  the  October  election,  in  1868,  Hon.  Alfred  Eeed,  the 
appellant,  was  elected  judge  of  the  fifteenth  common  pleas 
district,  and  the  question  is,  whether  such  election  coald 
lawfully  take  place  at  that  time. 

By  the  act  of  1859  (2  G.  &  H.  20,  sec.  3),  the  counties  of 
Tippecanoe,  Benton,  White,  and  Carrol,  were  made  a  com- 
mon pleas  district,  in  which  it  was  required  that  a  judge 
should  be  elected  on  the  second  Tuesday  of  October,  1860, 
and  every  fourth  year  thereafter.  By  the  act  of  March 
11th,  1861  (2  G.  &  H.  653),  this  district  was  required  to  be 
designated  and  known  as  the  fifteenth  district  By  an  act 
approved  March  11th,  1867  (Acta  1867,  p.  92),  the  twenty- 
third  district  was  created,  consisting  of  the  counties  of  Tip- 
pecanoe and  Warren,  and  it  was  enacted  that  the  then 
judge  of  the  fifteenth  district  should  be,  and  perform  the 
duties  of,  judge  of  the  new  district,  until  the  expiration  of 
his  term  of  office. 

So,  inasmuch  as  under  our  Constitution  one  man  can- 
not lawfully  be  the  incumbent  of  two  offices  at  the  same 
time,  a  vacancy  was  created  upon  the  bench  of  the  old  dis- 
trict, and  it  was  the  duty  of  the  Governor  to  fill  that  vacan- 
cy by  appointment  until  the  next  general  election,  which 
would  be  in  October,  1867.  So  is  the  statute,  2  G.  &  H.  19, 
sec.  2.  At  that  election  a  judge  would  be  elected  merely 
for  the  unexpired  term.  So  again  is  the  statute,  expressly.  1 
G.  &  H.  672,  sec.  7.  The  office  being  created  by  statute,  it 
is  quite  plain  that  the  enactment  last  referred  to  is  within 
the  scope  of  legislative  authority. 

The  conclusion  would  seem  to  follow,  that  the  law  of  1859 
required  to  be  elected  in  October,  1868,  a  common  pleas 
judge  for  the  counties  of  White,  Benton,  and  Carroll,  un- 
less by  the  creation  of  the  twenty-third  district,  in  1867,  the 
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couuties  remaining  of  the  former  fifteenth  district  ceased 
to  be  tho  old  district.  We  are  unable  to  perceive  how  such 
effect  can  properly  be  given  to  the  act  of  1867.  There  is 
nothing  in  its  terms  requiring  it,  or  necessarily  or  reasona- 
bly implying  it.  No  good  reason  is  apparent  requiring  such 
legislation,  and  there  are  many  to  warrant  the  conclusion 
that  nothing  of  the  sort  was  intended.  In  1861,  the  legisla- 
ture adopted  the  plan  of  designating  common  pleas  districts 
by  numbers,  following  a  custom  which  had  prevailed  as  to 
circuits  since  the  organization  of  this  State.  That  plan  has 
since  been  pursued  in  every  instance  where  an  additional 
district  has  been  created — it  was  so  by  the  very  act  of  1867, 
creating  a  new  district  to  be  composed  of  the  counties  of 
Tippecanoe  and  Warren  and  numbering  it  the  twenty-third. 
It  would  be  strange  if  the  legislature  designed,  by  that  very 
act,  to  take  from  another  district  its  designation  and  its 
identity,  and  make  it  a  new  district  with  no  designation 
whatever. 

The  argument,  carried  to  its  utmost  result,  would  estab- 
lish only  the  destruction  of  the  fifteenth  district  as  desig- 
nated in  1861,  without  making  any  provision  for  the  court 
in  the  counties  of  White,  Benton,  and  Carroll.  The  act  of 
1867  has  no  terms  which  can  be  construed  into  the  creation 
of  a  new  district  composed  of  those  counties.  If  it  destroys 
the  old  district  by  implication  and  repeal,  as  is  argued, 
it  undoubtedly  stops  there,  and  the  embarrassing  question 
would  at  once  arise,  whether  all  the  acts  of  the  court  of 
common  pleas  in  those  counties  since  1867  are  not  coram 
nonjudice  and  void. 

There  is  a  plain  escape  from  these  embarrassments.  Tho 
purpose  of  the  le^slature  was,  not  to  destroy  the  fifteenth 
district,  nor  to  aftect  it  in  any  way  whatever,  save  to  lessen 
its  boundaries,  by  cutting  off  Tippecanoe  county  from  it,  and 
to  create  a  vacancy  upon  its  bench,  by  assigning  its  judge 
to  a  new  district,  in  which,  perhaps,  he  happened  to  reside. 
This  is  the  fair  construction  of  the  language  of  the  act  of 
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1867,  efiectuates  fully  all  the  purposes  of  that  act,  and 

avoids  all  confusion  and  embarrassment. 
Judgment  reversed,  and  cause  remanded,  with  direction 

to  overrule  the  demurrer. 
A,  Beedy  S.  A.  Huffy  and  B,  W.  LangdoUy  for  appellant 
S.  E.  Perkinsy  S.  E.  PerkinSy  Jr.,  D.  B.  PraUy  and  Z. 

Bairdy  for  appellee. 


CASES 

ARGUED  AND  DETEllMINED 


15   THE 


SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1869,  IN  THE  FIFTY-FOURTH 

YEAR  OF  THE  STATE. 


r 

Douglass  v.  The  State,  on  the  Kelation  of  Wright. 

Office. —  Vucmity, — Cwmty  Auditor. — Statute  Oonatrued.-^WheTe  ayacancj 
in  the  office  of  county  auditor  is  filled  bj  appointment,  and  a  successor  is 
elected  at  the  next  general  election,  such  successor  is  entitled,  by  section  4 
of  the  act  of  May  13th,  1852  (1  G.  &  H.  671),  to  take  the  office  as  soon  af- 
ter his  election  as  he  shall  have  qualified. 

BAXE.-^UsurpaUon. — Daanaget. — Me<uur$  of, — If  such  appointee  refuses  to 
surrender  the  office  upon  the  demand  of  such  qualified  successor,  the  latter 
is  entitled  to  recoyer  from  the  former  the  gross  emoluments  of  the  office  re- 
ceived by  him  while  so  unlawfhlly  withholding  the  office. 

Same. — At  the  October  election,  1863,  A.  was  elected  auditor  of  a  certain 
county,  was  commis^oned,  and,  haying  duly  qualified,  went  into  said  office 
Noyember  1st,  1863.  He  resigned  in  December,  1866,  and  B.  was  appointed 
by  the  board  of  county  commissioners  to  fill  the  vacancy.  At  the  October 
election,  1867,  0.  was  elected  to  the  office,  and  was  subsequently  commls- 
sioned  for  four  years  from  the  1st  of  November,  1867;  and,  having  duly 
qualified,  on  the  11th  of  November,  1867,  he  demanded  of  B.  possession  of 
the  office,  its  records,  &c.,  which  B.  ref\]sed  to  surrender,  claiming  the  right 
to  hold  till  the  first  Monday  of  March,  1868.  Information  under  the  stat- 
ute, on  the  relation  of  C.  against  B.,  pending  which,  on  the  first  Monday  of 
March,  1868,  B.  surrendered  to  C. 

Held^  that  0.  was  entitled  to  the  office  when  he  so  demanded  possession  of  it, 
and  to  receive  its  fees  and  emoluments  from  that  date. 

Held,  also,  that  B.  was  not  entitled  to  retain  fVom  the  gross  emoluments  of 
the  office  for  the  time  he  so  unlawfully  held  it  against  0.  the  amount  paid 
out  for  necessary  clerk  hire  for  discharging  the  duties  of  the  office  for  that 
period. 
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Held,  also,  that  section  1  of  the  act  of  Maj  31st,  1852  (1  G.  k  U.  122),  softr 
as  it  fixed  the  commencement  of  the  county  auditor's  term  of  office  on  the 
first  Monday  of  March  next  ensuing  his  election,  was  intended  to  apply  to 
a  regular  succession  of  terms  by  election,  and  was  repealed  by  implication 
by  the  act  of  March  3d,  1855  (Acts  1855,  p.  52),  providing,  that  thctena 
of  office  of  the  auditor  and  certain  other  officers  *' shall  commence  ontbc 
first  Monday  of  the  month  of  November,  immediately  following  the  general 
October  elections,  and  that  any  of  the  above  named  officers  to  be  elected 
hereafter  shall  hold  their  offices  until  the  first  Monday  of  November  afore- 
said, according  to  their  respective  terms." 

ffeldj  also,  that,  in  such  a  case  as  this,  said  act  of  March  3d,  1855,  is  not  in 
conflict  with  section  2  of  article  6  of  the  State  Constitntion.  JTowurd  t. 
The  State,  10  Ind.  99,  explained. 

APPEAL  from  the  Harrison  Circuit  Court 

This  was  an  information  under  the  statute,  in  the  name 
of  the  State,  on  the  relation  of  Samuel  J.  Wright,  against 
Benjamin  P.  Douglass,  filed  on  the  16th  day  of  November, 
1867.  It  was  alleged  in  the  informatiou,  that  Wright,  the 
relator,  at  the  October  election,  in  the  year  1867,  was  dulj 
elected  to  the  office  of  Auditor  of  Harrison  countj*^,  Indiana, 
that  he  was  subsequently  duly  commissioned  as  such,  by 
the  Governor,  for*the  term  of  four  years  from  the  first  day 
of  November,  1867,  and  until  his  successor  should  be  elect- 
ed and  qualified;  that  he  executed  a  bond  in  the  sum  of 
two  thousand  dollars,  with  sureties,  which  was  accepted  and 
approved  by  the  board  of  commissioners  of  said  county; 
that  he  took  the  proper  oath  of  office,  and  on  the  Utli  of 
November,  1867,  demanded  the  possession  of  the  office,  and 
the  records,  books,  and  papers  belongiug  thereto,  of  said 
Douglass,  who  was  then  in  possession  thereof;  that  said 
Douglass  refused  to  deliver  or  surrender  said  office  to  the 
relator,  but  continued  unlawfully  to  usurp,  hold,  and  exer- 
cise the  same,  to  the  damage  of  the  relator  in  the  sum  of 
fifteen  hundred  dollars. 

A  demurrer  filed  to  the  information  was  overruled.  An 
issue  was  then  formed  by  the  general  denial,  which,  by 
agreement  of  the  parties,  was  tried  by  the  court. 

There  was  a  finding  for  the  relator,  and  judgment  for 
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six  hundred  dollars  in  damages.  A  motion  for  a  new  trial 
was  made  and  overruled. 

The  material  facts  presented  in  the  case  are  these:  At 
the  October  election,  1863,  one  James  S.  Miller  was  elected 
auditor  of  said  county,  for  the  term  of  four  years  from  the 
first  day  of  November  of  the  same  year.  He  was  so'  com- 
missioned, and,  having  duly  qualified,  went  into  office  on 
said  Ist  day  of  November,  1863.  On  the  9th  of  December, 
1866,  Miller  resigned  the  office,  and  on  the  same  day  Doug- 
lass, the  appellant,  was  appointed  by  the  board  of  commis- 
sioners to  fill  the  vacancy  and  serve  as  auditor  until  a  suc- 
cessor should  be  elected  and  quallQed.  Wright,  the  relator, 
was  elected  such  successor  at  the  October  election,  1867. 
He  was  subsequently  commissioned  for  the  term  of  four 
years  from  the  1st  of  November,  1867,  and,  after  having 
duly  qualified,  by  giving  bond  with  sureties,  which  was  ap- 
proved by  the  board  of  commissioners,  and  taking  the  proper 
oath  of  office,  on  the  11th  of  November,  1867,  he  demanded 
possession  of  the  office  and  of  all  the  records,  books,  and 
papers,  belonging  thereto,  of  the  appellant,  who  refused  to 
surrender  the  same,  claiming  that  he  was  entitled  under  his 
appointment  to  hold  the  office  until  the  first  Monday  of 
March,  1868.  Douglass,  accordingly,  continued  to  hold  the 
office  and  exercise  the'  franchises  thereof  until  the  first 
Monday  in  March,  1868,  at  which  time,  pending  this  suit, 
he  surrendered  to  Wright. 

It  was  agreed  by  the  parties  in  the  court  below,  that  the 
emoluments  of  the  office  from  November  11th,  1867,  to  the 
first  Monday  in  March,  1868,  were  six  hundred  dollars;  "and 
the  amount  of  necessary  clerk  hire,  paid  out  by  said  Doug- 
lass, for  discharging  the  duties  of  said  office  from  November 
12th,  1867,  to  the  first  Monday  in  March,  1868,  was  $266.66; 
and  that  defendant  will  be  entitled  to  a  deduction  of  that 
amount,  if  the  court  shall  hold  that  such  a  deduction  is  ad- 
missible in  law  as  a  counter-claim.'' 
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Elliott,  J. — The  questions  presented  in  the  case,  and  dis- 
cussed by  counsel,  are, 

First.  Was  Wright  entitled  to  the  office  before  the  first 
Monday  in  March,  1868? 

Second.  If  'V^ght  was  entitled  to  the  office  on  the  11th 
of  November,  1867,  when  he  demanded  possession  of  it 
from  Douglass,  was  the  latter  entitled  to  retain  from  the 
gross  emoluments  thereof  for  the  time  he  unlawfully  held 
the  office  against  Wright,  the  amount  paid  out  for  clerk 
hire  for  discharging  the  duties  thereof  during  the  same 
period? 

The  appellant  bases  his  claim  to  hold  the  office  under  the 
appointment  of  the  board  of  commissioners,  on  the  fint 
section  of  the  act  of  May  31st,  1852,  in  relation  to  county 
auditors  (1  G.  &  H.  122),  which  provides,  that  "  the  county 
auditor  shall  hold  his  office  for  the  term  of  four  years  from 
the  first  Monday  in  March  next  succeeding  his  election,  and 
until  his  successor  is  elected  and  qualified/' 

We  do  not  think  that  section  is  applicable  to  the  case 
before  us.  Conceding  that  it  was  the  intention  of  the  legis- 
lature by  the  provision  quoted  to  fix  the  time  of  the  com- 
mencement, as  well  as  the  duration  of  the  term  of  office, 
yet  it  seems  evident  that  it  was  intended  to  apply  only  to  a 
regular  succession  of  terms  by  election. 

The  appellant  was  appointed  auditor,  upon  the  resigna- 
tion of  Miller,  under  section  four  of  the  act  touchbg  va- 
cancies in  office,  and  filling  the  same  by  appointment,  ap- 
proved May  18th,  1852  (1  G.  &  H.  671),  which  provides,  tiat 
^Hhe  board  of  county  commissioners  shall  fill  all  other  va- 
cancies in  county  and  township  offices,  except,"  &c.,  ''and 
such  appointment  shall  expire  when  a  successor  is  elected 
and  qualified,  who  shall  be  elected  at  the  next  general  or 
township  election,  as  the  case  may  be,  proper  to  elect  sach 
officers." 

It  is  evident  that  it  was  intended  by  this  section  that  the 
officer  elected  should  take  the  office  as  soon  after  his  elec- 
tion as  he  should  be  qualified. 
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These  separate  statutes  were  enacted  by  the  same  legis* 
lature,  and  within  a  few  days  of  each  other,  and,  if  it  may 
be  fairly  done,  should  be  so  construed  as  to  be  consistent 
with  each  other.    The  construction  which  we  have  given 
to  them  seems  to  us  to  be  the  only  proper  one,  and  it  makes 
no  conflict  between  them.    But  if  we  were  mistaken  in  the 
true  meaning  of  the  first  section  of  the  act  of  May  81st, 
1832,  still  we  would  be  correct  in  the  conclusion  that  Wright 
was  entitled  to  the  office  at  the  time  he  demanded i  it  of 
Douglass,  November  11th,  1867,  for  the  reason  that*  the 
section  referred  to,  so  far  as  it  fixed  the  commencement  of 
the  auditor's  term  on  the  first  Monday  of  March  next  suc- 
ceeding his  election,  was  repealed,  by  implication,  by  an  act 
approved  March  3d,  1855  (Acts  1855,  p.  62),  fixing  the 
commencement  of  the  terms  of  certain  county  officers,  &c., 
the  first  section  of  which  is  as  follows:  "That  the  terms  of* 
ofiice  of  the  following  named  county  officers,  to  wit:  The 
sherift",  treasurer,  coroner,  auditor,  recorder,  clerk,  surveyor, . 
and  county  commissioners,  shall  commence  on  the  first: 
Monday  of  the  month  of  November,  immediately  follows- 
ing  the  general  October  elections,  and  that  any  of  the  above 
named  officers  to  be  elected  hereafter  shall  hold  their  offices 
until  the  first  Monday  of  November  aforesaid,  according  to 
their  respective  terms.''   But  it  is  said,  that  this  act  is  in  con- 
flict with  sec.  2,  art.  6,  of  the  State  Constitution,  and  is  = 
therefore  void,  and  that  it  was  so  held  in  Howard  v.  The 
State,  10  Ind.  99.    In  that  case,  Stembell  was  elected  treas- 
urer of  Benton  county,  in  October,  1854,  for  the  term  of 
two  years,  commencing  on  the  15th  of  August,  1855,  and 
terminating  on  the  15th  of  August,  1857.     Vawter  was* 
elected  to  the  same  office  at  the  October  election,  1856.  He 
was  declared  duly  elected  by  the  board  of  cavassers  of  said 
election,  and  his  election  properly  certified  to  the  clerk  of 
the  circuit  court,  on  the  Thursday  succeeding  the  election. 
Vawter  claimed  the  office  from  the  15th  of  August,  1857, 
the  time  of  the  expiration  of  Stembell's  term,  by  virtue  of/ 
Vol.  XXXI.— 28 
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his  election  thereto  at  the  October  election  next  preceding. 
The  clerk,  however,  refused  to  make  out  and  transmit  a 
statement  of  the  votes  cast  for  Vawter,  to  the  Secretary  of 
State.  Vawter  applied  for  a  mandate  to  compel  him  to  dis- 
charge that  duty.  The  clerk  placed  his  refusal  on  the 
ground  that  the  act  of  1855  extended  Stembell's  term  until 
the  1st  of  November,  1857,  and  that  his  successor  could 
not,  therefore,  be  legally  elected,  until  the  October  election 
of  that  year,  as  such  election  would  precede  the  expiration 
of  Stembell's  term.  On  appeal  to  this  court,  it  was  held, 
that  by  section  2  of  article  6  of  the  Constitution,  the  term 
of  the  treasurer  is  definitely  fixed  at  two  years,  and  that  it 
was  not  in  the  power  of  the  legislature  either  to  diminish 
the  term  below,  or  extend  it  beyond,  the  period  fixed  by 
the  Constitution;  that,  applied  to  the  facts  of  that  case,  the 
act  of  1855  aflBlrmatively  extended  the  term  of  office  be- 
yond the  limit  fixed  by  the  Constitution,  and  was  therefore 
held  invalid. 

The  same  objection,  however,  is  liable  to  bo  urged  to  the 
•act  of  1852,  in  its  application  to  ^ven  cases. 

In  the  creation  of  the  oflice  of  auditor,  before  the  adop- 
tion of  the  present  Constitution,  the  law  fixed  the  term  to 
commence  on  the  first  Monday  in  March,  and  made  its  du- 
ration five  years.  The  elections  were  then  held  in  August, 
and  in  many  instances  where  vacancies  occurred  by  resig- 
nations, death,  or  otherwise,  the  successors  elected  came  in- 
to oflSce  soon  after  the  election.  The  second  section  of  the 
sixth  article  of  the  Constitution  provides  for  the  election  of 
auditors  at  the  time  of  holding  general  elections,  to  hold 
for  the  term  of  four  years,  and  by  the  tenth  section  of  the 
schedule,  auditora  in  office  at  the  date  of  the  adoption  of 
the  Constitution  were  authorized  to  continue  in  office  until 
the  term  for  which  they  were  respectively  elected  should 
expire,  provided  that  no  such  person  should  continue  in 
office,  after  the  taking  effect  of  the  Constitution,  for  a  lon- 
gjer  period  than  the  term  of  such  office  prescribed  therein. 
.Now,  suppose  the  term  of  an  auditor,  that  commenced  in 
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August,  had  less  than  four  years  to  run  after  the  adoption 
of  the  Constitution ;  the  election  being  changed  from  Au- 
gust to  October,  a  successor  would  have  been  properly  elect- 
ed in  October  next  preceding  the  expiration  of  such  term; 
and  if  the  successor  would  have  been  entitled  to  the  office 
on  the  first  Monday  of  March  next  succeeding  his  election, 
under  the  first  section  of  the  act  of  May  Slst,  1852,  th« 
previous  term  would  be  thereby  seriously  decreased.  Both 
acts,  so  far  as  they  fix  the  commencement  of  the  term,  in- 
volve the  same  principle,  and  are  alike  subject  to  the  same 
objections,  as  applied  to  particular  cases,  but  may  be  con- 
stitutional as  applied  to  others;  and  hence,  the  act  of  1855, 
being  in  direct  conflict  with  that  particular  provision  of  the 
first  section  of  the  act  of  1852,  repeals  it  by  implication. 

The  act  of  1855,  as  applied  to  the  case  under  considera- 
tion, would  not  be  obnoxious  to  the  Constitution,  but  as  we 
have  seen,  the  case  is,  in  fact,  governed  by  a  difierent  statute. 

Having  thus  determined  that  Wright  was  entitled  to  the 
ofiKce  at  the  time  of  the  demand,  on  the  11th  of  November, 
1867,  it  follows  that  the  demurrer  to  the  information  was 
properly  overruled. 

Wright,,  being  the  auditor  dejure  from  and  after  the  11th 
of  November,  1867,  was  entitled  to  exercise  the  franchises 
of  the  office,  and  to  receive  the  fees  and  emoluments  there- 
of. The  right  of  Douglass  to  hold  the  office  ceased  at  the 
same  time,  and  he  was  thereafter  a  mere  intruder,  and  his 
subsequent  exercise  of  the  office  was  a  usurpation. 

The  remaining  question  is  as  to  the  measure  of  Wright's 
damages.  Is  he  entitled,  as  was  held  by  the  circuit  court, 
to  recover  the  whole  emoluments  of  the  office  received  by 
Douglass  for  the  time  he  unlawfully  held  possession,  with- 
out any  deduction  for  necessary  clerk  hire  paid  out  by 
Douglass  for  discharging  the  duties  of  the  office  during  the 
same  time? 

This  question  was  virtually  decided  adversely  to  the 
claims  of  the  appellant  in  Glascock  v.  Lyons,  20  Ind.  1. 
There  the  parties  named  were  both  candidates  for  the  office 
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of  sheriff  of  Fountain  county,  at  the  October  election,  1856. 
Lyons  was  declared  electedy  was  eomnnissioned,  and,  having 
qualified,  entered  upon  the  duties  of  the  office*    Glascock 
contested  the  election,  which  was  finally  det^mined  in  his 
favor,  and  he  recovered  the  office*  He  then  sued  Lyons  for 
the  whole  amount  of  the  foes  of  the  office  received  by  him 
daring  the  time  he  kept  Glascock  out.     The  court  below 
sustained  a  demurrer  to  the  complaint,  which,  on  appeal  to 
this  court,  was  held  good,    lu  the  decision  of  the  case  it  is 
said,  in  substance,  that  a  person  who  is  rightfully  entitled 
to  an  office,  although  not  in  the  actual  possession  of  it,  has 
a  property  in  it,  and  may  maintain  an  action  for  money  had 
and  received,  against  a  mere  intruder  who  may  perform  the 
duties  of  the  office  for  a  time  and  receive  the  fee&  avisiug 
therefrom,  and  such  intinider  cannot  retain  any  part  of  the 
fees  as  a  compensation  for  his  labor.    Bat  it  is  argued  by 
the  appellant,  that  the  decision  was  based  on  the  allegation 
that  Lyons  had  obtained  the  certificate  of  election  and 
commission   by  deceit,  falsehood,  and  fraud.    "We  do  not 
see  how  that  allegation  could  efltect  the  question  of  dama- 
ges.   If  Glascock  was  entitled  to  the  office,  then  Ljons 
was  a  usurper,  and  every  one  who  usurps  an  office  and  there- 
by excludes  the  person  rightfully  entitled  to  it  b  guilty  (rf 
a  wrong  which  operates  as  a  fraud,  and  the  averments  in 
that  case  amounted  to  no  more. 

It  is  said  in  1  Selwyn  N.  P.  81,  that  "where  a  per- 
son has  usurped  an  office  belonging  to  another,  and  taken 
the  known  and  accustomed  fees  of  office,  an  action  for  mon- 
ey had  and  received  w^ill  lie  at  the  suit  of  the  party  really 
entitled  to  the  office,  against  the  intruder  for  the  recovery 
of  such  fees."  The  same  principle  is  clearly  recognized  in 
Lightly  v.  Clouston^  1  Taunt.  112,  and  in  AUen  v.  McKean. 
1  Sumner,  276. 

And  so,  in  Boyter  v.  JDodsworthy  6  Term  R.  681,  Lord 
Kenyon  said,  ^<if  there  had  been  certain  fees  annexed  to  the 
discharge  of  certain  duties  belonging  to  this  office,  and  the 
defendant  had  received  them,  an  assize  would  have  lain;  and 
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the  action  for  money  had  and  received  to  recover  fees  has 
always  been  considered  as  being  substituted  in  the  place  of 
4in  assize." 

The  principle  involved  in  the  -ease  at  bar  was  directly 
passed  upon  in  Dorsey  v-  Smyth,  County  Auditor^  ^c,  28  CaL 
21.    In  that  case,  one  Brown  was  the  incumbent  of  the  of- 
fice of  district  attorney  of  the  oounty  of  Toulumne.    Piatt 
and  Dorsey  were  opposing  candidates  for  the  same  office. 
Piatt  was  declared  elected,  but  Dorsey  oontested  his  elec- 
tion on  the  ground  of  illegal  votes,  and  the  contest  was  de- 
termined in  Dorsey's  favor,  in  December,  1863.   Piatt,  how- 
ever, appealed  to  the  Supreme  Court,  where  the  judgment 
below  was  aflGirmed,  at  the  October  term,  1864.    The  term 
of  office  commenced  on  the  first  Monday  in  March,  1864. 
Dorsey  qualified  and  demanded  the  possession  of  the  office 
of  Brown  at  the  oommencementof  the  term,  but  he  refused 
to  surrender  it  until  after  the  final  determination  of  the  con- 
test in  the  Supreme  Court.    Brown  received  the  salary  for 
the  time  he  held  over,  amounting  to  seven  hundred  dollars. 
When  Dorsey  eame  into  office  he  claimed  the  salary  for  the 
«ame  time,  and  demanded  of  Smith,  the  auditor  of  the 
county,  a  warrant  on  the  treasurer  for  the  amount,  which 
the  auditor  refused  to  issue-     Dorsey  then  applied  for  a 
mandate  to  compel  the  issue  of  the  warrant.    It  was  held 
that  he  was  entitled  to  it;  that  Brown  was  presumed  to 
know  the  law,  that  he  was  a  mere  intruder  for  the  time  he 
held  the  office  against  Dorsey,  and  was  not  entitled  to  any 
oompensation  for  his  services. 

In  the  ease  of  the  United  States^  for  the  use  of  Craioford 
V.  Addison^  6  Wal.  291,  Crawford,  being  the  Mayor  of  the 
<jity  of  Georgetown,  was,  in  1859,  a  candidate  for  re-elec- 
tion. Addison  was  the  opposing  candidate.  Crawford  was 
returned  as  elected.  He  presented  himself  to  the  city  coun- 
oil  and  offered  to  take  the  usual  oath.  The  council,  on  a 
count  of  the  votes  made  by  themselves,  declared  that  Ad- 
dison was  really  elected,  and  he  was  accordingly  sworn  into 
office  and  entered  upon  its  duties.     On  a  quo  warranto 
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against  Addisou  there  was  a  judgment  of  ouster.    He  took 
a  writ  of  error,  and  executed  a  bond  in  the  sum  of  three 
thousand  dollars,  to  prosecute  the  writ  and  to  answer  all 
damages  and  costs,  if  he  should  fail  to  make  his  writ  good. 
The  writ  of  error  was  subsequently  dismissed,  and  Crawford 
came  into  office,  and  then  brought  suit  on  the  bond  to  re- 
cover $1,104,  the  amount  of  the  salary  received  by  Addison, 
from  the  date  of  the  bond  to  the  time  that  Crawford  got 
possession  of  the  office.    It  was  held,  that  the  amount  of 
the  salary  received  by  Addison,  during  said  period,  consti- 
tuted the  measure  of  the  damages  which  the  plaintiff  was 
entitled  to  recover  on  the  bond.    It  is  also  said  in  the  de- 
cision, that  "the  rule  which  measures  the  damages  upon  a 
breach  of  contract  for  wages  or  for  freight,  or  for  the  lease 
of  buildings,  has  no  application.    In  these  cases  the  party 
aggrieved  must  seek  other  employment,  or  other  articles 
for  carriage,  or  other  tenants,  and  the  damages  recovered 
will  be  the  difference  between  the  amount  stipulated  and 
the  amount  actually  received  or  paid.    But  uo  such  rule 
can  be  applied  to  public  offices  of  personal  trust  and  confi- 
dence, the  duties  of  which  are  not  purely  ministerial  or 
clerical." 

We  are  not  aware  of  any  principle  of  the  law  that  would 
entitle  the  appellant  to  claim  a  deduction  from  the  amount 
of  the  fees  received  by  him  during  the  time  he  unlawfully 
held  the  office  against  "Wright.  The  official  ^cts  of  the  ap- 
pellant during  that  time  are  held  to  be  valid  as  to  the  pub- 
lic and  third  parties,  simply  because  the  public  good  re- 
quires that  it  should  be  so,  to  prevent  still  greater  mischiefs. 
But  as  to  the  appellant  himself,  they  were  illegal.  Being  a 
mere  intruder,  the  appellant  can  claim  no  benefit  from  his 
acts;  he  was  not  entitled  to  receive  any  compensation  for 
the  services  rendered,  either  by  himself  or  by  those  acting 
under  him,  and  could  not  maintain  an  action  for  the  recov- 
ery of  the  fees  appertaining  to  the  office.  Beniley  v.  Phdpy 
27  Barb.  524;  Riddle  v.  The  County  of  Bedford,  7.  Serg.4 
R.  386;  Peojpie  v.  Timan^  30  Barb.  193. 
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Wright  was  entitled  to  the  office  and  to  receive  the  fees 
and  emoluments  of  it,  but  by  usurpation  the  appellant  un- 
lawfully held  the  office  and  received  the  emoluments  with- 
out the  assent  of  Wright,  either  express  or  implied.  The 
money  so  received  was  due  to  Wright,  and  the  appellant 
must  therefore  be  held  as  having  received  it  to  his  use. 

And,  as  the  appellant  was  an  intruder,  and  held  the  office 
and  performed  the  labor  against  the  protest  and  express 
will  of  Wright,  the  law  cannot  imply  a  promise  to  pay  any 
compensation  for  such  services;  and  hence  he  is  not  entitled 
to  any  deduction  from  the  amount  of  fees  received  by  him, 
on  account  of  such  services  or  clerk  hire. 

The  judgment  is  affirmed,  with  costs. 

Gregory,  J. — I  disagree  with  my  brother  judges  on  the 
question  of  damages  involved  in  this  case.  This  is  not  an 
action  "  for  money  had  and  received,"  but  an  information 
under  the  statute,  against  the  appellant  for  usurping  an  of- 
fice to  which,  it  was  claimed,  the  relator  was  commissioned, 
qualified,  entitled,  and  of  which  he  had  demanded  posses- 
sion. The  statute  provides,  that  "whenever  an  information 
shall  be  filed  against  a  person  for  usurping  an  office,  by  the 
prosecuting  attorney,  he  shall  also  set  forth  therein  the  name 
of  the  person  rightfully  entitled  to  the  office,  with  an  aver- 
ment of  his  right  thereto;  and  when  filed  by  any  other  per- 
son, he  shall  show  his  interest  in  the  matter,  and  he  may 
claim  ^he  damages  he  has  sustained."  2  G.  &  H.  323-4, 
sec.  752.  How  much  damages  has  the  relator  sustained  by 
the  wrongful  act  of  the  defendant?  is  the  question  to  be 
solved. 

The  damages,  by  the  very  words  of  the  statute,  are  com- 
pensatory, and  not  punative;  "the  damages  he  has  sus- 
tained" is  the  criterion,  and  not,  as  in  the  statutory  action 
of  seduction, by  the  injured  party,  "such  damages  as  may 
be  assessed  in  her  favor."  2  G.  &  H.  55  sec.  24.  If  this 
is  the  correct  view  of  the  statute,  it  seems  to  me  plain,  that 
whatever  sum  of  money  would  compensate  the  relator  for 
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his  actual  loss,  is  the  measure  of  damages.  There  was  no  at- 
tempt iu  this  case  to  reduce  tho  damages  by  showing  tbat 
the  relator  might  have  procured  other  like  employment  for 
the  time  he  was  kept  out  of  office,  or  some  portion  thereof, 
and  therefore  that  question  does  not  arise. 

Had  the  relator  succeeded  in  getting  the  possession  of  the 
office,  he  would  have  been  compelled  to  avail  himself  of 
the  assistance  of  a  clerk,  for  otherwise  it  could  not  be  said 
that  the  sum  named  in  the  agreed  statement  of  facts,  was 
paid  out  for  necessary  clerk  hire.  The  office  of  county  au- 
ditor is  mainly,  if  not  wholly,  ministerial,  and  if  the  entire 
duties  cannot  be  performed  by  the  incumbent,  then  he  must 
provide  the  necessary  aids  to  accomplish  tbat  end. 

United  States  v.  Addison,  6  Wal.  291,  cited  by  the  court, 
is  decided  on  correct  legal  principles,  and,  when  properly 
understood,  does  not  conflict  with  my  views  in  the  case 
at  bar.  It  is  correctly  said,  in  that  case,  that  "the  rule 
which  measures  the  damages  upon  a  breach  of  contract  for 
wages  or  for  freight,  or  for  the  lease  of  buildings,  has  uo 
application.  In  these  eases  the  party  aggrieved  must  seek 
other  employment,  or  other  articles  for  carriage,  or  other 
tenants,  and  the  damages  recovered  will  be  the  difterence 
between  the  amount  stipulated  and  the  amount  actually  re- 
ceived or  paid.  But  no  such  rule  can  be  applied  to  public 
offices  of  personal  trust  and  confidence,  the  duties  of  which 
are  not  purely  ministerial  or  clerical."  The  legal  reason  why 
no  such  rule  can  be  applied  in  such  cases  is  to  be  foundin  the 
principles  settled  in  Costigan  v.  The  Mohawk  f^  Hudson  KR* 
Co.,  2  Dcuio,  609,  cited  by  the  court.  It  is,  that  in  actions  ou 
contracts  of  hire  for  services  to  be  performed  in  a  particular 
kind  of  employment  or  business,  for  a  specified  time  and 
compensation,  where  the  plaintiff  has  been  unlawfully  dis- 
missed by  the  defendant,  the  latter  may  show  in  reduction 
of  damages,  that  employment  of  the  same  general  nature 
as  that  from  which  he  has  been  dismis6ed,and  to  be  carried 
on  in  the  same  locality,  has  been  offered  to  the  former  and 
refused  by  him;  but  not  a  different  kind  of  employment, or 


NOVEMBER  TERM,  1869.  441 

Donglaes  v.  The  State,  on  tfae  relation  of  Wright. 

business  to  be  conducted  at  another  place.  In  the  United 
States  V.  Addison^  supra ^  the  relator,  Crawford,  had  been 
elected  to  the  office  of  Mayor  of  Georgetown  for  the  term  of 
two  years  and  nntil  a  successor  should  be  duly  elected.  Of 
course  this  office  involved  a  trust  and  confidence,  the  duties 
of  which  were  not  purely  ministerial  or  clerical,  and,  in  the 
very  nature  of  things,  there  was  no  other  employment  of 
the  same  kind,  to  be  carried  on  in  the  same  locality,  to  be 
found. 

Glascock  V.  LyonSy  20  Ind.  1,  cited  in  the  opinion,  does 
not  hold,  as  I  understand  it,  as  stated  by  the  judge  who 
speaks  for  a  majority  of  the  court,  that  the  "intruder  can- 
not retain  any  part  of  the  fees  as  a  compensation  for  his  la- 
bor." No  such  question  was  involved  in  the  case.  The 
simple  question  involved  in  that  case  was,  whether  the  ac- 
tion "for  money  had  and  received"  would  lie  by  Glascock 
against  Lyons,  the  latter  having  been  commissioned  and 
qualified,  the  former  not  having  been  commissioned.  It 
had  been  urged  that  Glascock  could  not  maintain  the  ac- 
tion "for  money  had  and  received  "  for  the  fees  of  the  office, 
because  he  had  never  been  in  a  situation  to  be  entitled  there- 
to, he  never  having  been  commissioned  and  qualified.  This 
court  attempt  to  answer  that  objection,  and  then  say,  "if 
the  proposition  is  correct  that  he  who  is  rightfully  enti- 
tled to  an  office  has  a  property  in  it,  though  not,  perhaps, 
strictly  in  the  commercial  sense  of  that  term,  then  we  are 
not  able  to  perceive  how  a  mere  intruder,  who  may  perform 
the  duties  for  a  time,  can,  in  good  conscience,  retain  the 
fees,  &c.,  for  such  service.  If  he  could,  under  such  cir- 
cumstances, be  permitted  to  retain  such  fees,  it  would  be  on 
the  ground  that  they  were  a  remuneration  for  his  labor,  &c.; 
but  that  would  not  justify  the  retention  of  any  sum  over 
such  mere  remuneration;  if  justified  to  that  amount,  how 
could  the  case  be  distinguished  from  one  where  A.  B.  may, 
without  a  contract  or  request,  express  or  implied,  perform 
ordinary  labor  for  C.  D.?  In  the  latter,  it  is  well  settled 
there  is  no  right  of  action  accrues  to  the  laborer.    How 
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could  there  in  the  former?  If  not,  upon  what  principle 
can  the  labor  be  set  up  as  a  defense  to  an  action  for  money 
received  to  which  the  plaintiff  was  entitled.  We  are  now 
treating  this  case  as  resting  upon  the  facts  averred  and 
by  the  demurrer  admitted  to  be  true,  namely,  that  the 
plaintiff  was  duly  elected  and  justly  entitled  to  the  office,  but 
that  the  defendaait  had  obtained  the  evidences  of  title  there- 
to through  deceit,  falsehood  and  fraud — ^had  intruded  into 
the  same  and  was  usurping  the  duties  thereof  Under  these 
admitted  facts,  we  are  not  able  to  perceive  any  good  con- 
science there  would  be  in  permitting  the  defendant  to  re- 
tain anything  over  a  bare  compensation,  nor,  in  view  of  the 
well  established  class  of  decisions  in  similar  cases  already 
adverted  to,  how  he  can  retain  any  portion  of  said  fees.  If 
the  facts  are  not  as  stated,  issue  should  have  been  taken 
thereon." 

I  have  made  this  long  extract  for  two  purposes ;  first,  to 
show  that  the  assumption  of  the  majority  is  without  foun- 
dation; and  secondly,  to  answer  the  dictum  of  the  judge  as 
to  that  class  of  cases  where  labor  is  performed  without  con- 
tract or  request.  For  it  seems  to  me  that  the  whole  argu- 
ment in  the  case  at  bar,  drawn  from  the  fact  that  the  action 
for  money  had  and  received  will  lie  in  this  class  of  cases,  is 
founded  on  a  false  assumption.  In  the  class  of  cases  like 
the  one  at  bar,  the  form  of  the  action,  if  in  assumpsit  "for 
money  had  and  received,"  confirms  the  authority  of  the 
wrong  doer  in  the  act  of  collecting  the  fees,  and  converts 
him  into  an  authorized  agent  for  this  purpose.  Douglass 
was  a  mere  intruder;  Wright  was  commissioned  and  quali- 
fied and  demanded  the  office ;  in  such  a  case,  the  latter  could 
collect  the  fees  of  the  office  as  they  accrued ;  and,  according 
to  some  of  the  cases,  even  a  payment  to  the  intruder  would 
not  protect  the  payer  from  paying  them  to  the  rightful 
officer.  The  People  v.  lYemarij  30  Barb.  193;  The  People  r. 
Smyth  28  Cal.  21.  Now,  if  Wright,  instead  of  brining 
this  action,  had  brought  an  action  for  "money  had  and  re- 
ceived" against  Douglass,  for  the  fees  collected  by  the  latter, 
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it  would  have  been  a  confirmation  of  his  acts  in  the  collec- 
tion thereof. 

In  Himter  v.  Prinsepy  10  East,  378,  Lord  Ellenborough, 
C.  J.,  says,  "the  plaintifi',  having  sued  for  the  proceeds  in 
this  form  of  action  'for  money  had  and  received,'  has,  in  vir- 
tue of  his  so  suing,  adopted  and  confirmed  the  act  of  the 
master,  by  which  the  goods  were  converted  into  money." 
Paley  recognizes  the  same  principle.  See  Dunlap's  Paley's 
Agency,  173,  and  note  (la)  and  the  authorities  there  cited. 
The  confirmation  of  an  authorized  act  relates  back  and 
covers  the  etitire  act  from  the  beginning.  So,  in  the  case  put, 
Douglass  would  have  been  the  authorized  agent  from  the 
beginning  in  the  collection  of  the  fees  due  Wright.  Now, 
in  such  a  case,  the  rule  is,  "whatever  an  agent  is  entitled  to 
deduct  from  the  demand  of  his  principal  for  advances  or 
disbursements  of  any  kind,  may  be  given  in  evidence  in  an 
action  brought  against  him,  without  pleadipg  it,  or  giving 
notice  of  set-off.  For  the  balance  only  is  the  debt."  Dun- 
lap's  Paley 's  Agency,  124. 

But  I  cannot  see  what  the  fact  that  an  action  for  "money 
had  and  received"  will  lie,  can  have  to  do  with  the  meas- 
ure of  damages  in  this  case.  ISor  does  Douglass  claim  to 
retain  one  cent  for  his  labor;  he  only  claims  to  deduct  the 
necessary  expense  in  making  and  collecting  the  fees  in  ques- 
tion; and  I  know  of  no  rule  of  law  or  of  morals  that  would 
prevent  him  from  having  what  he  is  so  justly  and  equitably 
entitled  to.  The  fact  that  he  was  a  wrong  doer  does  not  de- 
prive him  of  this  right.  All  the  relator  can  claim  is  to  be 
placed  in  as  good  a  condition  as  he  would  have  been  had 
he  got  possesion  of  the  office. 

To  my  mind  it  is  rather  singular  legal  logic  to  say,  that 
Hie  People  V.  Smyth,  supra,  is  in  point  in  the  case  in  judg- 
ment, when,  according  to  that  case,  "Wright  could  now 
sue  and  recover  the  entire  fees  of  the  office  from  the  par- 
ties against  whom  they  were  taxed,  and  the  fact  that  they 
had  paid  them  to  Douglass  would  be  no  defense ;  and  yet, 
.the  fact  that  Douglass  had  collected  them  without  au* 
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thority  would  entitle  "Wright  to  damages  against  him  for 
the  full  amount  thereof,  A.  collects  from  B.  one  hundred 
dollars  due  C,  without  authority;  C.  could  insist  on  pay- 
ment from  B.,  notwithstanding  the  unauthorized  payment  to 
A.;  and  yet  an  action  for  the  wrongful  act  of  A.,  in  favor 
of  C,  according  to  this  reasoning,  must  result  in  a  judgment 
of  one  hundred  dollars,  although  the  act  did  not  damage  C. 
one  cent.  In  such  a  case,  it  is  true  that  C.  could  waive  the 
wrong  and  sue  A.  for  the  money  in  an  action  for  "money 
had  and  received,"  but  in  such  a  case  A.  would  then  be- 
come the  authorized  agent  of  C. 

S.  K.  Wolfe  J  J.  E.  McDonald^  A.  L.  Boache,  and  E,  M. 
McDonald,  for  appellant. 

W.  Q.  Gresliam  and  71  C.  Slaughier,  for  appellee. 
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Bbqttindek  and  Others  v.  Williams. 

Statute. — Legislative  Interpretation, — It  is  not  ordinarily  the  function  of  tbe 
Icgislatnro  to  interpret  statutes ;  nor  is  such  interpretation  binding  npon  the 
courts  as  to  a  past  transaction,  but  as  to  matters  occurring  thereafter  such  leg- 
islation guides  aU  the  departments  of  the  government. 

JuEiSDiCTiON. — Ai90ciat€  Judges, — Guardian  and  Ward. — The  Associate  Judges, 
as  a  Court  of  Probate,  had  jurisdiction  on  the  10th  of  August,  1829,  to  ftp- 
point  guardians  for  infants,  and  such  court  was  a  court  of  record.  It  bad 
jurisdiction  of  guardians'  petitions  to  sell  hinds.  Such  jurisdiction  extended 
to  lands  situated  anywhere  within  the  State.  Though  the  law  required  a 
bond  to  be  given  before  entering  the  order  of  sale,  the  failure  to  require  one 
would  not  render  the  proceeding  void. 

Saub. — Ftohate  Court, — The  Probate  Court,  upon  its  organization  under  tbe 
act  of  1829,  had  authority  to  take  jurisdiction  of  matters  in  relation  to 
guardians  and  wards  then  pending  in  such  Court  of  Probate  held  by  the  Ae- 
sociate  Judges,  and  conduct  them  to  conclusion. 

Same. —  Collateral  Proceeding. — Where  a  proceeding  in  a  court  of  superior  ju- 
risdiction is  of  such  a  character  that  upon  final  action  the  court  should, 
from  the  nature  of  the  case,  ascertain  whether  it  is  such  in  fact  that  it  ^ 
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jurisdiction  to  act  as  it  is  invoked  to  do,  and  it  docs  so  act,  the  matter  can- 
not be  questioned  collaterally. 

Same. — Residence  of  TTart/.-^The  Associate  Judges;  as  a  Court  of  Probate,  on 
the  10th  of  August,  1829,  appointed  a  guardian  for  certain  infants. 

HM^  that  an  inquiry  as  to  whether  the  infants  were  at  the  time  of  such  ap- 
pointment residents  of  this  or  another  state,  could'  not  be  raised  collaterally. 

Same. —  Vendor  and  Purchaser. — Guardian^ s  Sale. — Application  of  Proceeds. — 
Where  a  guardian,  who  has  received  his  appointment  from  a  court  of  supe- 
rior Jurisdiction  having  authority  to  make  such  appointments  and  jurisdic- 
tion of  guardians'  petitions  to  sell  lands,  but  without  jurisdiction  to  make 
the  particular  appointment,  sells  land  of  his  ward,  under  an  order  of  such 
court,  to  one  who  purchases  and  pays  for  such  land,  relying  in  good  faith 
on  such  order,  such  purchaser  will  be  protected  in  the  title  so  acquired,  if 
the  guardian  applies  the  proceeds  properly.  And  in  an  action  by  the  late 
ward,  arrived  at  majority,  to  recover  such  land,  a  debt  of  the  guardian 
against  the  deceased  father  of  the  ward,  through  whom  the  plaintiff  claims 
title,  allowed  by  such  court  as  a  credit  to  the  guardian  upon  settlement,  will 
be  presumed  to  have  been  rightfully  allowed. 

Indian  Treaty. — Orant. — Relation, — A  section  of  land,  to  be  located  under 
the  direction  of  the  President,  was  granted  to  a  certain  person  by  an  Indian 
treaty;  and  after  the  death  of  the  grantee,the  proper  court,  upon  petition 
of  the  guardian  of  the  grantee's  heirs  at  law,  ordered  the  sale  of  the  unlo- 
cated  section;  and,  the  land  having  been  located  by  the  assignee  of  the  pur- 
chaser at  such  guardian's  sale,  the  proper  court  ordered  a  conveyance  of 
the  specific  land  to  such  assignee,  which  was  made,  but  never  approved  by 
the  President. 

Heldf  that,  by  the  doctrine  of  relation,  the  treaty  operated  instantly  in  law  as 
a  grant,  the  subsequent  location  of  the  land  merely  ascertaining  the  specific 
thing  which  was  granted. 

Held,  also,  that  the  approval  of  the  President  was  not  necessary  to  the  valid- 
ity of  the  guardian's  deed  of  conveyance. 

Same. —  Case  Stated, — Suit  by  the  heirs  at  law  of  A.  against  B.,  to  recover 
certain  real  estate.  Trial  upon  the  following  agreed  statement  of  facts:  A 
section  of  land  was  granted  by  treaty  with  the  Potawatamies,  of  October 
16th,  1826,  to  A.,  to  be  located  under  the  direction  of  the  President.  It  was 
located,  in  1837,  in  Allen  county,  without  the  territory  ceded  by  the  Indi- 
ans under  said  treaty,  the  premises  in  controversy  being  a  part  of  that  sec- 
tion. '  In  1828,  A.  died,  in  Illinois,  where  he  then  resided,  leaving  a  widow 
and  children  surviving  him,  who  continued  to  reside  in  Illinois  until  1831, 
when  they  removed  to  Knox  county,  in  this  State,  prior  to  which  they  had 
no  property  in  Indiana,  except  the  unlocated  land.  It  appeared  by  the  rec- 
ord of  certain  proceedings  in  Knox  county,  that  on  the  10th  of  August, 
1829,  the  court  doing  probate  business,  held  by  the  Associate  Judges,  ap- 
pointed a  guardian  of  A.'s  children,  the  plaintiffs  in  this  action,  and  that 
''there  being  no  property,''  no  bond  was  required.  The  bond  required  by 
law  was  to  be  in  double  the  ralue  of  the  personal  property.    On  the  follow- 


446  SUPREME  COURT  OF  INDIANA. 

Dequindre  and  Others  v.  Williams. 


ing  day,  the  gaardian  presented  his  petition  to  sell  the  nnlocated  section, 
and,  after  an  appraisement  at  $800,  the  sale  was  ordered,  the  guardian  to 
give  bond  with  sureties  approved,  within  thirty  days,  but  no  such  bond  ap- 
peared in  the  transcript  of  the  proceedings.  The  sale  was  to  be  private,  for 
one-half  cash  and  the  balance  in  two  equal  annual  instalments.  In  A;i- 
gust,  1839,  the  guardian  reported  to  the  Probate  Court,  that  in  November, 
1831,  he  had  sold  the  float  for  $1,000  to  one  who  transferred  his  right  to 
another,  and  ho  to  C,  who  paid  the  purchase-money  and,  after  having 
procured  the  land  to  be  located,  died,  the  report  describing  the  section  loca- 
ted. The  Probate  Court  confirmed  the  sale  and  directed  a  conveyance  of 
the  specific  land  to  the  heirs  at  law  of  0.  which  was  accordingly  delivered, 
but  was  never  approved  by  the  President.  The  title  of  C.  and  his  heirs 
afterwards  became  vested  in  B.,  who,  with  his  grantors,  paid  taxes  on  the 
land  and  took  care  of  and  protected  it  from  1841,  though  not  in  actual  pos- 
session, till  the  commencement  of  this  action, in  1865.  From  its  location, in 
1837, till  1841,  it  was  worth  $30  per  acre.  From  January,  1829,  till  1840, 
the  United  States,  it  was  admitted,  held  public  lands  in  Knox  county  and 
elsewhere,  in  this  State  and  other  states.  Upon  this  evidence  the  court 
found  foifr  the  defendant. 
Seldj  that  the  evidence  sustained  the  finding. 

APPEAL  from  the  Allen  Circuit  Court. 

Frazer,  C.  J. — This  was  an  action  by  the  appellants,  heirs 
at  law  of  Francois  Dequindre,  against  the  appellee,  to  re- 
cover land  in  Allen  county.  An  issue  was  made  by  the 
general  denial,  which  was  submitted  for  trial  upon  an  agree- 
ment as  to  the  facts.  There  was  a  finding  for  the  defend- 
ant and  judgment  thereon  over  a  motion  for  a  new  trial. 

A  section  of  land  was  granted,  by  treaty  with  the  Pota- 
watamies,  of  October  16th,  1826  (7  U.  S.  Stat,  at  Large,  295), 
to  Francois  Dequindre,  to  be  located  under  the  direction  of 
the  President.  It  was  located  in  1837,  in  Allen  county, 
without  the  territory  ceded  by  the  Indians  under  the  treaty; 
and  the  premises  in  controversy  are  a  part  of  that  section. 
Dequindre  died  in  Illinois,  where  he  then  resided,  in  1828, 
leaving  a  widow  and  children  surviving  him,  who  continued 
to  reside  in  Illinois  until  1831,  when  they  removed  to  Knox 
county,  in  this  State,  prior  to  which  they  had  no  property 
in  Indiana,  except  the  unlocated  land. 

It  appears  by  the  record  of  certain  proceedings  in  Knox 
county,  that,  on  the  10th  <iay  of  August,  1829,  one  Broui- 
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lette  was,  by  a  court  doing  probate  basiness,  held  by  the 
Associate  Judges,  appointed  guardian  of  Dequindre's  chil- 
dren, who  are  the  present  plaintiffs;  and  it  is  recited,  that 
"there  being  no  property,  no  bond  is  required."  The  bond 
required  by  law  was  to  be  in  double  the  value  of  the  per- 
sonal property,  which  being  nothing,  the  want  of  such  bond 
cannot  vitiate  the  appointment.  On  the  following  day,  the 
guardian  presented  his  petition,  praying  authority  to  sell 
the  unlocated  section,  which  (after  an  appraisement  at  eight 
hundred  dollars)  was  ordered,  the  guardian  to  give  bond, 
with  sureties  approved,  within  thirty  days.  No  such  bond 
appeared  in  the  transcript  of  the  proceedings.  The  sale 
was  directed  to  be  at  private  sale,  for  one-half  cash  in  hand, 
the  balance  in  two  equal  annual  instalments. 

In  August,  1889,  the  guardian  reported  to  the  Probate 
Court,  that,  in  November,  1831,  he  had  sold  the  float  to 
John  and  William  Hamilton,  for  one  thousand  dollars, 
whose  right  they  had  transferred  to  another,  and  he  to  one 
McBean,  who  paid  the  purchase-money  and  died ;  that  Mc- 
Bean  had  procured  the  land  to  be  located,  describing  the  sec- 
tion located.  That  court  confirmed  the  sale,  and  directed  a 
conveyance  of  the  specific  land  to  the  heirs  at  law  of  McBean, 
which  was  accordingly  delivered,  but  was  never  approved 
by  the  President.  The  title  of  McBean  and  his  heirs  after- 
wards became  vested  in  the  defendant,  who,  and  his  grant- 
ors, have  paid  taxes  on  the  land,  and  taken  care  of  and  pi*o- 
tected  it,  since  1841,  though  never  in  the  actual  possession 
thereof.  (This  suit  was  begun  in  1865.)  From  its  location,  in 
1887,  until  1841,  this  land  was  worth  thirty  dollars  per  acre. 
The  United  States,  it  was  admitted,  held  public  lands  in 
Knox  county  and  elsewhere,  in  this  State  and  other  states, 
from  January,  1829,  until  1840. 

We  are  to  determine  whether  this  evidence  was  sufficient 
to  sustain  a  verdict  for  the  -defendant. 

The  claim  of  the  plaintifiB  was  stale,  and  it  is  not  ques- 
tioned that  the  defendant  was  an  honest  purchaser,  for  an 
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adequate  price.  These  circumstances  do  not,  in  this  partic- 
ular case,  possess  much  influence ;  for  the  decision  most 
turn,  not  on  questions  of  fact,  but  of  law.  They  do,  how- 
ever, seem  to  class  the  case  amongst  those  not  deemed  fa- 
vorites of  the  law.  Nevertheless,  if  the  title  of  the  plaint- 
iffs has  not  been  divested  by  the  proceedings  of  the  courts 
of  Knox  county,  already  stated,  nor  their  suit  barred  by  any 
statute  of  repose,  they  must  recover. 

A  number  of  questions  have  been  agitated  in  the  aiga- 
ments,  written  and  oral,  which  we  have  found  it  not  easy  to 
determine  to  our  own  satisfaction;  and  though  we  have 
been  aided  greatly  by  the  industry  and  learning  of  able 
counsel,  upon  some  of  them  we  have  not,  after  the  falleet 
consideration,  found  ourselves  agreeing  with  entire  una- 
nimity. 

1.  Had  the  Associate  Judges  jurisdiction  on  the  10th  of 
August,  1829,  to  appoint  guardians  for  infants? 

Much  of  the  legislation  at  that  early  period  -of  our  his- 
tory as  a  State  was  exceedingly  obscure  and  difficult  of 
construction.  By  the  act  of  1824  (R.  S.  1824,  p.  814),  the 
equity  side  of  the  circuit  court  had  complete  original  joris- 
diction  of  the  relation  of  guardian  and  ward  and  of  all  mat- 
ters relating  to  the  settlement  of  decedent's  estates.  Bj 
the  act  of  1825  (Acts  1825,  p.  55),  the  act  of  1824  was  so 
amended  that  the  associate  judges  should  be  a  ^^  court  of 
probate,"  with  "  power  to  hear  and  determine  all  matters  in 
relation  to  the  settlement  of  decedents'  estates,"  which,  by 
the  act  of  1824,  had  been  vested  in  the  circuit  courts,  with 
power  to  the  circuit  courts  to  correct  and  review  their  pro- 
ceedings. It  will  be  seen  also,  that,  by  the  second  section 
of  this  act,  it  was  intended  to  give  them  jurisdiction  to  di- 
rect the  sale  of  the  real  estate  of  decedents  to  pay  debts. 
To  do  this  business,  sessions  were  to  be^n  on  the  Mondays 
preceding  the  regular  terms  of  the  circuit  courts. 

No  express  provision  was  made  as  to  whether  any  rec- 
ords of  this  court  of  probate  should  be  kept,  nor  that  it 
should  have  a  seal  or  clerk.    Yet  those  portions  of  the  act 
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of  1824  were  left  in  force  which  authorized  the  clerk  of 
the  circuit  court,  in  vacation,  to  take  the  proof  of  wills  and 
to  grant  letters  testamentary  and  of  administration  (sec.  4), 
requiring  inventories  and  accounts  of  sales  to  be  filed  in 
his  office  (sees.  8, 9);  and  the  practice  was  universal,  so  far  as 
we  have  been  able  to  learn,  that  the  clerk  of  the  circuit  court 
acted  as  clerk  of  this  probate  tribunal  and  kept  its  records, 
as  such  records  had  been  kept  when  the  equity  side  of  the 
circuit  court  exercised  the  jurisdiction;  and  it  is  believed 
that  its  process  was,  in  fact,  attested  by  the  clerk  and  seal 
of  the  circuit  court. 

If  the   question  depended  wholly  upon  a  construction* 
now  to  be  given  to  this  act  of  1825,  it  would  be  not  only 
difficult,  but,  perhaps,  impossible,  to  hold  that  it  conferred ! 
authority  to  appoint  guardians.    There  is  nothing  in  the  • 
terms  of  the  act  to  justify  it,  and  no  obscurity  in  the  lan- 
guage employed  to  call  for  construction. 

The  authority  given,  and  the  only  authority,  was,  to  "hear 
and  determine  all  matters  in  relation  to  the  settlement  of 
decedents'  estates."    But  the  associate  judges  did,  never- 
theless, in  some  counties,  and,  it  is  believed,  very  generally, 
assume  jurisdiction  to  appoint  guardians  for  infants,  and  over* 
the  relation  of  guardian  and  ward,  even  to  the  extent  of ' 
directing  the  sale  of  real  estate  of  wards  by  their  guardians. 
Hiestand  v.  Kum^  8  Blackf.  S47,  and  Hxint  v.  White^  1  Ind.. 
105,  are  cases  in  which  such  appointments  were  made,  and. 
the  validity  of  them  seems  to  have  passed  unquestioned. 
Subsequent  legislation  repeatedly  recognized  this  jurisdic- 
tion as  rightfully  exercised. 

In  1826,  it  was  enacted,  "that  in  the  appointment  of 
guardians,  &c.,  it  shall  not  be  lawful  for  the  circuit  court  or 
court  of  probate  to  appoint  as  guardian,  *  *  the  executor  or 
administrator  of  the  estate  in  which  such  minor  is  inter- 
ested." Acts  1826,  p.  55,  sec.  23.  In  March,  1826,  the  court 
house  of  Dearborn  county  was  destroyed  by  fire,  together 
with  the  records  of  the  county.  In  1827,  an  act  was  passed^ 
Vol.  XXXI.— 29 
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for  the  relief  of  persons  likely  to  suffer  by  the  loss  of  the 
records.  Acts  1827,  p.  53.  The  sixth  section  relates  to 
procuring  evidence  of  probate  business  done,  record  of 
which  had  been  destroyed.  The  eighth  section  relates, 
amongst  other  things,  to  guardians*  bonds  destroyed,  and 
provides,  that  if  new  bonds  be  not  given  within  three 
months,  such  guardians  shall  be  deemed  to  have  resigned, 
and  that  the  court  of  probate  shall  appoint  others,  aa  in 
cases  of  resignation  or  refusal  to  act. 

In  1828,  it  was  provided,  that  the  twenty-third  section  of 
the  act  of  1826,  supra^  should  not  apply  to  testamentary 
guardians,  and  that  such  testamentary  appointments  of 
guardians  should  be  confirmed  by  the  circuit  court  or 
court  of  probate.  Acts  1828,  p.  70.  The  sixth  section 
of  this  act  repealed  so  much  of  the  act  of  1824  as  gave 
original  jurisdiction  of  "probate  business"  to  the  circuit 
courts,  except  where  the  title  to  real  estate  might  be 
brought  in  question.  On  the  19th  of  December,  1828,  an  act 
was  passed,  appointing  a  guardian  and  providing  that  be 
: should  give  bond  to  the  satisfaction  of  the  circuit  court  or 
court  of  probate.  Acts  1829,  p.  57.  On  the  26th  of  the 
same  month,  it  was  provided,  that  where  an  associate  judge 
was  executor  or  administrator,  he  should  make  settlement 
with  the  circuit  court  of  his  county,  a  record  whereof  should 
be  made  by  that  court  in  the  record  book  of  the  probate 
•court.    Id,  56. 

It  thus  appears,  most  conclusively,  that  the  Associate 
.Judges,  sitting  as  a  Court  of  Probate,  under  the  act  of 
1825,  did  exercise  jurisdiction  to  appoint  guardians  for  in- 
fants; that  the  legislature  subsequently  acted  with  a  knowl- 
edge of  this  fact  and,  by  the  strongest  implications,  recog- 
nized it  as  a  lawful  authority,  and  that  they  deemed  it  a 
•court  of  record,  and  that  the  clerk  of  the  circuit  court  was 
its  clerk. 

It  is  not  ordinarily  the  function  of  the  legislature  to  in- 
terpret statutes,  nor  is  such  interpretation  binding  upon 
rtho  courts. as  .to  past  transactions.    But  as  to  matters  oc- 
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cnrring  thereafter,  such  legislation  guides  all  departments 
of  the  government.  Sedgw,  on  Const.  253,  If  a  legisla- 
tive construction  be  even  plainly  contrary  to  the  terms  of 
the'  act  construed,  it  must,  nevertheless,  be  taken  as  a  new 
enactment,  changing  the  old  law. 

In  January,  1829,  a  new  court  was  created,  called  the 
Probate  Court,  with  a  single  judge,  vested  with  full  original 
jurisdiction  over  all  matters  concerning  the  settlement  of 
decedents'  estates,  the  appointment  of  guardians,  &c.  Acts 
1829,  p.  83,  The  judge  thereof  was  to  be  elected  at 
the  August  election  following.  This  act  repealed  all  others 
coming  within  its  purview — ^but  it  was  not  to  take  effect 
until  the  first  day  of  August;  and  it  was  provided  that  all 
**  probate  business  shall  continue  to  be  done  as  it  now  is," 
until  the  judge  of  the  new  court  should  be  qualified  and 
ready  to  act;  and  all  business  in  the  circuit  courts,  "in  any 
way  relating  to  the  settlement  of  decedents'  estates  or  last 
wills  and  testaments"  should,  it  was  provided,  progress  to 
a  final  conclusion  in  the  circuit  courts.  Was  this  intended 
to  make  no  provision,  during  the  period  between  the  first 
of  August  and  the  fall  organization  of  the  new  Probate 
Court  (it  would  be  weeks  and  it  might  be  months),  for  the 
transaction  of  matters  relating  to  decedents'  estates,  pend- 
-ing  in  the  old  Court  of  Probate,  nor  for  the  appointment 
of  administrators  and  guardians  and  the  transaction  of  their 
business? 

The  attention  of  the  legislature  was,  it  is  evident,  fixed 
upon  the  necessity  of  making  some  provision  for  the  trans- 
action of  the  business  to  be  done  by  the  new  court,  after 
the  first  of  August,  until  the  new  tribunal  should  be  organ- 
ized. It  accordingly  provides  for  certain  pending  business 
then  in  the  circuit  courts;  aud  as  to  all  else,  it  makes  only 
provision  for  so  much  as  may  be  comprehended  by  the 
phrase  "all  probate  business,"  a  phrase  literally  signifying,  in 
this  connection,  perhaps  only  matters  concerning  the  probate 
of  willa.    But  we  think  the  words  in  this  instance,  s»  well  as 
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in  the  act  of  1828,  where  the  same  words  were  used,  must 
bo  deemed  to  have  beeu  used  in  a  wider  sense. 

Common  usage,  local  perhaps  to  this  State,  had  adopted 
the  phrase  as  signifjiug  such  business  as  the  court  of  pro- 
bate was  authorized  to  tranWt,  and  that  use  of  the  words 
has  indeed  continued  until  this  day — even  amongst  membera 
of  the  bar — comprehending  all  matters  concerning  the  rela- 
tion of  guardian  and  ward. 

In  the  first  section  of  the  act  of  1825,  already  referred  to, 
the  same  phrase  is  used  in  such  a  connection  as  clearly  to 
import  a  meaning  much  broader  than  the  literal  significa- 
tion of  the  words. 

Inasmuch  as  the  associate  judges  had  done  this  business, 
and  were  then  doing  it,  under  legislatiVe  approval,  it  seems 
plain  that  it  was  intended  that  they  should  continue  in  the 
same  manner,  until  the  new  court  should  be  provided  with 
officers  ready  to  enter  upon  duty.  The  words  of  the  act  pro- 
viding that  this  business  "shall  continue  to  be  done  as  it 
now  is,"  seem  clearly  to  relate,  not  only  to  the  officers  who 
shall  act,  but  also  to  the  manner  in  which  they  shall  pro- 
ceed and  the  tribunal  in  which  proceedings  shall  be  con- 
ducted. They  constitute  a  proviso  or  exception  to  the  gen- 
eral words  of  the  repealing  clause  of  the  act,  and  continue 
previous  laws  in  force,  for  the  time  being,  and  until  all  the 
machinery  for  executing  the  new  law  can  be  provided,  to 
the  end  that  there  shall  be,  during  the  period  subsequent  to 
the  first  of  August  and  until  the  judge  of  the  new  court 
shall  be  commissioned  and  qualified,  a  court  having  juris- 
diction to  transact  this  important  and  necessary  business. 
It  would  be  an  unnatural  construction  of  this  language  to 
say  that  it  was  merely  intended  that  the  associate  judges 
should  occupy  the  bench  of  the  new  court  until  its  proper 
judge-  was  qualified  to  act.  That  would  not  be  doing  the 
business  as  the  same  was  previously  done,  but  in  a  new  and, 
in  many  respects,  a  different  manner.  Besides,  such  was  not, 
60  far  UB  we  have  been  able  to  inform  ourselves,  the  contem- 
porary understanding  of  the  act.     In  the  case  in  hand. 
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which  is  one  instance,  the  judges  purported  to  hold,  not  the 
new  Probate  Court,  but  the  old  Court  of  Probate.  They 
met  in  August,  as  the  old  court  was  required  to  meet,  and 
not  in  September,  the  time  fixed  for  the  session  of  the  new 
one.  It  was  so  in  other  counties,  and  we  presume  it 
was  so  generally.  But  perhaps  the  most  conclusive  evi- 
dence of  what  was  understood  at  the  time  to  be  the  mean- 
ing of  this  provision,  is  fcAmd  in  an  act  of  the  very  next 
session  (Acts  1830,  p,  47),  amending  this  act,  the  fifth  sec- 
tion of  which  makes  it  the  duty  of  the  associate  judges  to 
hold  the  new  court  in  such  counties  as  had  not  elected  a 
probate  judge,  until  one  should  be  elected  and  qualified.  If 
the  same  thing  Imd  been  effected  by  the  act  of  1829,  this 
would  have  been  wholly  useless.  So  that  contemporaneous 
exposition,  a  circumstance  of  considerable  weight  after  the 
lapse  of  forty  years,  was  in  harmony  with  what  we  deem 
the  natural  meaning  of  the  words  of  the  act- 
It  cannot  be  doubted  that  when  the  legislature  enacted 
that  ^^  probate  business  shall  continue  to  be  done  as  it  now 
is,"  it  had  full  knowledge  of  the  extent  of  the  jurisdiction 
which  the  courts  of  probate  in  various  counties  had,  in  fact, 
assumed  and  were  then  exercising,  to  appoint  guardians 
and  act  upon  their  applications  to  sell  lands  of  wards.  The 
language  employed  would,  then,  clearly  authorize  the  exer- 
cise of  this  jurisdiction  iifter  the  first  of  August,  without 
reference  to  the  question  whether  its  exercise  before  had 
been  lawful  or  not 

The  foregoing  considerations  have  conducted  us  to  the 
conclusion  that  on  the  10th  of  August,  1829,  the  associate 
judges,  as  a  court  of  probate,  had  jurisdiction  to  appoint 
guardians  for  infants'. 

2d.  The  eame  reasoning  leads  to  the  conclusion  that  it 
was  a  court  of  record. 

3d.  And  that  it  had  jurisdiction  of  guardians'  petitions 
to  sell  lands* 
4th.  But  it  is  urged  with  great  force,  that  inasmuch  as 
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these  plaiutifiB  were  residents  of  Illinois,  no  court  in  Indi- 
ana had  jurisdiction  to  appoint  a  guardian  for  them. 

This  proposition  is  ably  combatted  by  the  other  side,  and 
it  is  claimed  that  the  record  of  the  appointment  estops  in- 
quiry now  as  to  the  fact  of  residence.  Numerous  cases  are 
cited  upon  each  side  of  the  question.  It  is  the  misfortune 
of  American  law  that  the  cases  are  not  in  entire  harmony 
upon  the  subject. 

Much  that  has  been  said  by  the  courts  of  various  states, 
touching  the  matter,  has  had  no  close  relation  to  the  cause 
in  which  it  was  said;  and  very  much  of  the  apparent  confu- 
sion and  conflict  of  the  cases  is  only  apparent.  If,  in  ex- 
amiuing  the  decisions  of  different  states  as  to  the  effect  of 
records  of  courts,  we  shall  ascertain  whether  the  courts 
whose  judgments  were  under  discussion  were  superior  or 
inferior  courts,  and  if  we  shall  then  bear  in  mind  that  the 
law  supports  the  judgments  of  the  former  by  certain  con- 
clusive presumptions,  against  which  neither  argument  nor 
proof  shall  be  admitted,  and  which  are  not  indulged  as  to 
the  judgments  of  the  latter,  much  of  actual  decision  that 
appears  to  be  in  conflict  will  be  found  readily  reconcilable. 
This,  however,  can  not  be  said  of  the  great  volume  of  mere 
dicta  which  pervade  the  reports. 

It  has  been  long  settled  in  this  State,  that  our  Probate 
Court,  organized  under  the  act  of  1829,  was  a  court  of  su- 
perior jurisdiction.  In  that  particular  the  prior  Court  of 
Probate  can  not  be  distinguished  from  it.  Both  obviously 
belonged  to  the  same  class. 

It  cannot  be  said  that  the  power  to  appoint  guardians  is 
a  special  power  created  by  statute,  and  therefore  required 
to  bo  executed  strictly  according  to  law  that  it  may  be  valid. 
At  common  law  this  power  existed,  belonging  to  the  Eng, 
as  parens  patricBy  exercised,  however,  by  the  court  of  chan- 
cery, by  authority  of  the  sovereign.  In  this  country,  it 
would  belong  to  the  legislature,  or,  if  deemed  a  judicial  pow- 
er, where  by  any  of  our  state  constitutions  a  division  of 
powers  is  made  and  a  judicial  department  created,  it  would 
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belong  to  the  courts,  to  be  exercised  as  in  chanceiy,  even  in 
the  absence  of  legislation  expressly  authorizing  it.  But, 
like  any  other  judicial  power,  it  might  be  regulated  by  stat- 
ute. If,  then,  the  legislature  chose  to  require  that  this  au- 
thority should  be  exercised  by  a  court  of  superior  jurisdic- 
tion, the  validity  of  the  record  of  such  court  in  a  given 
case  of  the  kind  must  be  tested  by  the  rules  ordinarily  ap- 
plicable to  its  records.  This  is  settled  in  this  State,  as  to 
proceedings  by  administrators  for  the  sale  of  lands  to  make 
assets,  thus  applying  the  rule  in  a  case  unknown  to  the 
common  law.  And  yet  it  is  practically  a  wise  rule  and  nec- 
essary to  the  repose  of  titles  honestly  acquired.  Without 
it,  such  sales  would  be  made  with  greater  difficulty,  and  at 
prices  seriously  affected  by  the  multiplied  dangera  of  future 
litigation.  It  may  work  injustice  in  occasional  instances, 
but  it  is  hardly  to  be  doubted  that  this  is  more  than  com- 
pensated by  its  benefits  to  the  whole  community. 

Now,  it  is  not  to  be  denied  that  a  court  of  superior  juris- 
diction may  so  make  a  record  in  a  case  where,  in  fact,  it  has 
no  jurisdiction,  that  the  validity  of  its  judgment  cannot  bo 
questioned  collaterally.  But  in  cases  of  collateral  attack 
the  legal  presumption  is  that  this  will  never  be  done. 

In  the  matter  in  hand,  the  power  of  the  court  must  have 
been  invoked  in  some  way.  It  was,  and  still  is,  usual  in 
such  cases  to  make  an  oral  application  for  the  appoint- 
ment of  a  guardian.  It  then  became  the  duty  of  the  court 
to  ascertain  whether  the  case  was  one  proper  to  call  for  the 
exercise  of  its  power  to  appoint.  For  this  purpose,  it  might 
hear  proof  as  to  residence,  as  w^ell  as  concerning  the  cir- 
cumstances of  the  infants.  It  should  have  determined  these 
things  before  making  the  appointment. 

The  question  of  residence  is  sometimes  one  of  great  diffi* 
culty,  upon  the  evidence.  Suppose  such  investigation  to  have 
been  fully  made,  and  an  erroneous  decision  reached,  and  let- 
ters of  guardianship  thereupon  issued.  Would  it  be  a  salu- 
tary rule  that  every  one  with  whom  the  guardian  might  sub- 
sequently deal  in  the  performance  of  his  trust  might  go  in- 
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to  the  question  of  reeidencc  again,  to  contest  the  validity 
of  the  appointment  ? 

Must  such  a  question  remain  forever  open?  If  the  high- 
est court  in  An^erica  may  be  relied  on,  "the  power  to  hear 
and  determine  a  cause  is  jurisdiction."  United  States  v.  Ar- 
redondOy  6  Pet.  709.  "Any  movement  by  a  court  is  necessa- 
rily the  exercise  of  jurisdiction."  The  State  of  Rhode  Island 
V,  The  State  of  Massachusetts^  12  Pet.  718. 

Here  the  inquiry  as  to  the  residence  of  the  infants  was 
the  exercise  of  jurisdiction.  If  that  question  was  not  cor- 
rectly decided,  it  was  an  erroneous  judgment,  not  a  decision 
which  the  court  had  no  power  to  make.  The  lack  of  power 
to  determine  should  not  be  confounded  with  error  in  decid- 
ing a  question  of  fact.  And  yet  we  are  aware  that  there 
are  numerous  instances  in  which  courts  of  high  character, 
pressed  by  hard  cases,  appealing  strongly  to  their  sense 
of  justice,  have  overlooked  this  distinction,  and  some  in 
which  it  has  been  virtually  denied. 

We  are  strongly  inclined  to  the  opinion  that  it  is  a  sonnd 
rule,  applicable  to  courts  of  superior  jurisdiction,  that  when 
the  proceeding  is  of  such  a  character  that,  before  final  ac- 
tion, the  court  should,  from  the  nature  of  the  case,  ascertain 
whether  it  is  such  in  fact  that  it  has  jurisdiction  to  act  as  it 
is  invoked  to  do,  and  it  does  so  act,  the  matter  cannot  be 
questioned  collaterally.  There  are  numerous  cases  to  this 
eftect.  Shroyer  v.  Richmond^  16  O.  St.  455,  is  exactly  in 
point.  Cox  V.  Thomas^  AdrrCx.  9  Grat.  323 ;  Grignoris  Lessee 
V.  Astor,  2  How.  (IT.  S.)  319;  Prigg  v.  Adains,  2  Salk.  674; 
Doe  V.  Smith,  1  Ind.  451 ;  Doe  v.  Liiherbery,  4  McLean,  442. 
Citations  might  be  greatly  extended. 

But  there  is  another  principle,  old  as  Plowden,  and  never, 
we  believe,  questioned,  though  perhaps  sometimes  over- 
looked, which,  it  seems  to  us,  is  applicable  here.  The  pres- 
ent case  shows,  in  addition  to  what  has  been  stated,  that 
the  purchase-money  of  the  land  was  applied  to  the  ben- 
efit of  the  plaintifts,  and  some  of  it  paid  to  them  after 
they  arrived  at  full  age.    The  guardian  accounted  for  the 


NOVEMBER  TERM,  1869.  457 


Dequindre  and  Others  v,  Williams. 


whole,  to  the  satisfaction  of  the  Probate  Court.  Suspicion 
is  directed  only  to  a  single  item — a  debt  of  the  guardian 
against  the  father  of  the  plaintiffs,  and  through  whom  they 
claim  title. 

It  will  not  do  to  conclude  that  this  was  not  an  honest 
demand  merely  because  the  guardian  was  the  claimant. 
The  Probate  Court  allowed  this  as  a  credit,  and  it  must  be 
supposed  rightfully.  If  it  was  a  lawful  claim,  it  could  have 
been  charged  upon  the  fund  or  upon  the  land. by  adminis- 
tration, and  it  was  therefore  to  the  advantage  of  the  plaint- 
iffs that  it  be  paid  without  the  costs  of  regular  and  expen- 
sive proceedings  to  enforce  it. 

Graysbrook  v.  JFbz,  Plow.  275,  was  detinue  by  an  execu- 
tor for  personal  property,  possessed  by  the  testator  at  his 
deatli.  Plea,  that  administration  of  the  goods  of  the  de- 
ceased had  been  committed  to  one  Kene,  by  virtue  where- 
of Kene  sold  the  property  to  the  defendant  for  a  certain 
sum  in  hand  paid.  The  ordinary,  it  was  held,  had  no  pow- 
er to  grant  administration,  because  there  was  a  will  appoint- 
ing an  executor.  It  was  held,  also,  that  the  plea  was  bad, 
but  that  it  would  have  been  good  if  it  had  averred  that  the 
administrator  had  employed  the  money  in  discharge  of  the 
funeral,  or  of  the  debts  of  the  deceased,  or  about  other  things 
which  an  executor  should  be  forced  to  do.  In  that  case,  the 
sale  should  not  be  avoided.  It  was  said, "he  that  has  the 
right  suffers  no  disadvantage,  for  it  is  no  more  than  he  was 
compellable  to  do,  and  the  act  of  the  administrator  shall  be 
allowed  good." 

In  Coulter^s  Case,  5  Co.  30,  decided  thirty-three  years 
later,  substantially  the  same  principle  was  declared. 

It  seems,  also,  from  the  case  in  Plowden,  that  the  same 
point  was  ruled  as  early  as  4  H.  VII.,  in  Sands  v.  Peckham. 

Fisher  v.  Bassetlj  9  Leigh,  119,  goes  still  further.  An 
administrator  had  been  appointed  by  the  hustipgs  court 
in  Richmond,  when,  in  truth,  that  court  had  no  jurisdiction 
to  appoint  in  the  particular  case,  that  belonging  in  another 
county,  Middlesex.    It  was  held„  however,  that  he  was  ad- 
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ministrator  de  facto,  and  that  any  payment  to  him  by  a  debt- 
or of  the  estate  would  be  good  against  a  subsequent  admin- 
istrator, appointed  by  the  court  of  the  proper  county;  and 
that  as  to  the  debtor,  the  appointment  was  voidable  only. 
This  ruling  was  afterwards  approved  by  the  same  court  iu 
Cox  V.  Thomas'  Adm'x,  9  Grat.  323.  See,  also,  1  Williams 
Ex.  520. 

The  rule  deducible  from  these  cases  is,  that  one  who  deals 
in  good  faith  with  an  administrator  that  has  received  his 
appointment  from  a  tribunal  having  authority  to  make  such 
appointments,  but  without  jurisdiction  to  make  the  particu- 
lar appointment,  will  be  protected  in  payments  made  or  in 
his  title  to  property  thus  acquired,  if  such  administrator  ap- 
plies the  proceeds  properly.  The  Virginia  case  goes  further. 
The  justice  and  good  sense  of  this  rule  commends  it  to  uni- 
versal approval.  It  is  strongly  supported,  too,  by  analogy,  as 
will  appear  by  an  examination  of  the  cases  cited  from  Coke 
and  Plowden.  It  is  but  adhering  to  one  of  the  ancient  and 
established  landmarks  of  the  law  to  be  guided  by  it.  It 
must  be  applicable  to  the  present  case.  It  can  make  no 
difference  that  this  is  a  case  of  guardianship  while  those 
were  cases  of  administration.  The  reasons  for  its  applica- 
tion are  exactly  the  same  in  either  case.  Here  we  have  a 
purchaser  of  real  estate  acting  upon  the  faith  of  an  authority 
committed  by  a  court  of  superior  jurisdiction,  whose  money 
paid  for  the  land  has  been  applied  as  a  guardian  properly 
appointed  might  lawfully  have  applied  it.  The  plaintiffi 
have  received  the  benefit  of  his  money.  Why  should  he 
not  be  as  fully  protected  as  if  the  case  had  been  one  of  ad- 
ministration? 

5.  The  next  inquiry  seems  to  bo  whether  the  court  in 
Knox  county  had  jurisdiction  of  the  particular  application. 
An  argument  for  the  appellant  is,  that  the  court  of  Knox 
county  had  no  jurisdiction  to  authorize  the  sale  of  lands 
outside  of  that  county;  that  the  treaty  granted  the  land  in 
prcEsenii ;  that  the  location  merely  ascertained  the  particular 
tract  previously  granted;  that,  by  relation,  Deqaindre  took 
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title  to  the  section  in  Allen  county  from  the  date  of  the 
ratification  of  the  treaty.  For  the  appellee,  it  is  contended 
that  the  jurisdiction  of  the  Court  of  Probate,  as  to  the  sale 
of  infants'  lands  by  guardians,  was  not  local,  but  extended 
to  lauds  situated  anywhere  within  the  State. 

The  State  is  divided  into  counties,  and  courts  are  organ- 
ized and  required  to  hold  sessions  in  each  county;  but  it 
does  not  necessarily  result  therefrom  that  the  jurisdiction 
of  such  courts  shall  be  confined  either  to  persons  resident, 
or  things  situate,  within  the  county.  Our  courts  are  crea- 
tures of  positive  law,  and  have  such  jurisdiction,  both  as  to 
pereons  and  things,  as  is  conferred  upon  them  by  statute  or 
by  the  Constitution  of  the  State.  The  Court  of  Probate 
had  such  jurisdiction  as  the  statute  gave  it,  no  more  and  no 
less.  It  did  not  inhere  in  the  nature  of  the  tribunal  that 
its  jurisdiction  in  the  sale  of  infants'  lands  should  be  confined 
to  such  lands  as  were  within  the  county.  The  extent  of  its 
jurisdiction,  then,  must  depend  upon  the  construction  of 
the  statutes  which  conferred  its  powers  upon  it.  The  dif- 
ficulty of  the  question  is,  however,  enhanced  by  the  con- 
sideration that,  as  we  have  seen,  the  jurisdiction  of  that 
court  to  direct  the  sale  of  the  lands  of  infants  by  their 
guardians  is  maintained  only  upon  the  ground  that  it  was 
assumed  in  the  first  place  and  afterwards  directly  and  indi- 
rectly sanctioned  by  the  legislature,  before  its  exercise  in 
the  instance  under  consideration.    If  we  could  turn  to  a 

• 

statute  expressly  conferring  it,  our  simple  duty  would  be  to 
construe  that  statute  and  thereby  solve  the  inquiry. 

By  the  act  of  1824  (R.  S.  1824,  p.  314,  sec.  1),  jurisdiction 
was  conferred  upon  the  equity  side  of  the  circuit  courts 
over  matters  concerning  "  the  trusts,  rights  and  interests 
arising  from  the  relations  of  guardian  and  ward,  *  *  in  as 
full  and  ample  a  manner  as  is  allowed  said  courts  in  oth- 
er cases  belonging  peculiarly  to  their  cognizance."  The 
thirty-second  section  expressly  authorized  the  court  to  "ap- 
point guardians  of  minors,  *  *  on  application  made  or  ad- 
vice given."    The  next  section  required  inventories  of  the 
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personal  estate  of  wards,  as  was  required  in  cases  of  ad- 
ministration, and  gave  the  guardian  power  to  sell  such  prop- 
erty. Then  section  thirty-four  reads,  "The  circuit  court, 
upon  the  application  of  any  guardian,  who  may  be  ap- 
pointed under  the  provisions  of  this  act,  praying  for  the 
sale  of  any  real  estate  of  his  ward,  *  *  shall  decree  the 
sale  of  such  real  estate,  *  *  and  after  the  confirmation  of 
any  sale  by  the  court,  as  in  case  of  sales  made  by  execu- 
tors or  administrators,  the  conveyance  shall  be  made."  Ex- 
ecutors and  administrators,  upon  discovering  the  insuffi- 
ciency of  the  personal  estate  to  pay  the  debts  of  the  de- 
ceased, were  inquired  to  make  an  inventory  of  the  real  es- 
tate and  have  it  appraised,  and  file  the  inventory  in  the 
circuit  court  (meaning,  certainly,  the  court  which  appointed 
the  executor  or  administrator),  and  then,  upon  suggestion, 
and  summoning  the  heirs,  the  court  (the  same  court,  sure- 
ly) would  decree  the  sale  of  the  whole,  or  so  much  as  might 
be  necessary;  but  the  court  was  to  approve  the  sale  before 
a  conveyance  should  be  made  (sec.  10). 

The  thirty-fifth  section  required  an  inventory  and  ap- 
praisement of  the  ward's  real  estate  to  be  filed  before  a 
sale  thereof  should  be  decreed,  and  a  bond  with  sureties 
conditioned  that  the  guardian  should  faithfully  apply  the 
proceeds  of  sale  under  the  direction  of  the  court.  The 
thirty-eighth  section  required  executors,  administrators,  and 
guardians  to  deposit,  from  time  to  time,  in  the  court  from 
which  their  authority  was  derived,  "all  inventories,  with 
the  valuations,  memoranda  of  sales,  and  other  papers  con- 
taining important  transactions  in  the  management  of  their 
trusts." 

This  evidently  referred  to  inventories  and  sales  of  real 
estate,  as  well  as  of  personal  property. 

It  seems,  in  view  of  all  these  provisions  taken  together, 
that  the  circuit  court  which  appointed  the  executor,  ad- 
ministrator, or  guardian,  was  the  one  to  which  application 
must  be  made  for  the  sale  of  the  real  estate.  Otherwise,  these 
various  requirements  could  not  be  performed.    Now,  the 
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jurisdiction  over  eales  of  real  estate  by  guardians,  which 
the  Court  of  Probate,  created  the  next  year,  undertook  to 
exercise,  was  the  precise  jurisdiction  which  before,  by  the 
act  of  1824,  belonged  to  the  circuit  court.  And  this  was 
the  jurisdiction  which  the  legislature,  as  has  been  shown, 
afterwards  recognized  as  lawful  and  proper,  and,  by  the  act 
of  1829,  authorized  to  be  continued  over  "probate  busi- 
ness" until  the  new  Probate  Court,  then  created,  should  be 
ready  for  business;  audit  was  under  that  authority  that 
the  Court  of  Probate  acted  in  decreeing  this  sale.  By  an 
examination  of  the  session  laws  of  the  State  prior  to  1824, 
it  will  be  seen  that  no  settled  policy  had  been  adopted  as  to 
the  territorial  jurisdiction  of  courts  over  such  sales,  either 
by  administrators  or  guardians.  It  is  a  mere  question  of 
policy  and  convenience,  which  at  that  day  had  not  been 
very  well  defined.  It  is  believed  that  prior  to  1824  au- 
thority had  not  been  conferred  on  any  court,  by  statute,  to 
direct  the  sale  of  the  real  estate  of  wards  generally;  it  was 
confined  to  houses  and  lots  in  towns  and  villages ;  and  the 
court  of  any  county  had  jurisdiction  to  direct  such  sales 
of  lots  wherever  situated  in  the  State.  Acts  1818,  p.  148, 
sec.  34.  And  yet,  by  the  same  act  (sec.  24),lands  of  decedents 
could  only  be  sold  by  direction  of  the  court  of  the  county 
where  the  land  was  situated.  By  the  act  of  1825  (Acts,  p. 
56),  if  letters  testamentary  or  of  administration  were  taken 
in  a  county  in  which  were  lands  of  the  decedent,  the  court 
granting  the  letters  could  order  the  sale  of  those  lands  or 
any  other  lands  of  the  decedent  within  the  State.  By  the 
act  of  1827  (Acts  1827  p.  49),  the  court  granting  such  let- 
ters could  direct  the  sale  of  a  land  office  certificate  for  lands 
in  any  other  county;  though  by  the  act  of  1818  (Acts  1818, 
p.  144),  only  the  court  of  the  county  where  the  land  was 
situate  could  do  it.  By  the  revised  statutes  of  1831  and 
1838,  only  the  court  appointing  an  executor  or  administrator 
could  direct  the  sale;  though  a&  to  the  sales  by  guardians, 
the  matter  was  not  made  definite. 

But  we  need  not  further  multiply  references  to  statutes. 
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It  appears  from  those  already  made,  that  there  was  no  set^ 
tied  policy  which  might  aftbrd  aid  in  construing  a  statute 
silent  as  to  the  particular  county  in  which  the  court  should 
take  the  jurisdiction.  It  was  only  at  a  day  comparatively 
recent  that  an  action  denominated,  at  common  law,  transi- 
tory, could  not  be  brought  in  any  county  where  the  defend- 
ant might  be  found  and  served  with  process.  Wynn  v. 
Kiser,  7  Blackf.  299. 

Where  jurisdiction  to  order  the  sale  of  lands  is  given  with- 
out limit  express  or  implied  as  to  territory,  it  is  difficult  to 
find  a  satisfactory  reason  for  holding  that  its  exercise  shall 
be  confined  to  lands  within  the  county.  Counties  are  cre- 
ated for  the  couvenience  of  municipal  government,  and 
courts  are  organized  within  them  that  justice  may  be  readily 
at  hand.  Where  process  is  required  and  cannot  go  to  the 
sherifl:'  of  another  county,  as  is  sometimes  the  case,  the  ju- 
risdiction is  limited,  in  consequence.  But  here  no  process 
was  necessary.  Upon  the  whole,  the  majority  of  the  court 
(our  brother  Elliott  dissenting  upon  this  point)  are  of  opin- 
ion that  the  court  in  Knox  had  jurisdiction  to  direct  the 
sale  of  the  land  in  Allen.  And  we  all  agree  that  the  doc- 
trine of  relation  applies — that  this  treaty  operated  instantly, 
in  law,  as  a  grant,  the  subsequent  location  of  the  land  mere- 
ly ascertaining  the  specific  thing  which  was  granted. 

6.  The  next  question  in  order  is,  whether  the  Probate 
Court,  upon  its  organization,  had  authority  to  take  jurisdic- 
tion of  matters  then  pending  in  the  Court  of  Probate,  and 
conduct  them  to  a  conclusion.  We  are  of  opinion  that  this 
question  must  be  answered  in  the  affirmative.  There  was 
no  express  enactment  to  that  effect,  but  we  think  that  the 
act  of  1829  and  the  act  of  1830,  already  referred  to,  imply 
that  such  was  the  legislative  intention. 

7.  Though  a  bond  was  required*  by  law  to  be  given  be- 
fore entering  the  order  of  sale,  yet  the  failure  to  require  it 
was  not  an  error  rendering  the  proceeding  void. 

8.  The  approval  of  the  President  was  not  necessary  to 
the  validity  of  the  guardian's  deed  of  conveyance.    The 
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treaty  did  not  require  it  in  such  a  case.  That  clause  was 
intended  as  a  protection  against  imposition  practiced  upon 
the  grantee  and  his  heirs.  It  is  commonly  found  in  Indian 
treaties  of  that  day,  but  has  never  been  held  applicable  to 
conveyances  made  under  the  direction  of  courts. 

Judgment  affirmed,  with  costs. 

L.  M.  Ninde,  R.  S.  Taylor,  W.  H.  Coombs,  and  W.  H.  H. 
Miller,  for  appellants. 

J.  L.  Worden,  J.  Morris,  W.  H.  Withers,  D.  D.  Pratt,  and 
B.  Brackemidge,  for  appellee. 


The  Board  of  Commissioners  op  Morgan  County  v.  Johnson. 

County  Clebk. — Ftc^  where  Nolle  Prosequi  is  Entered. — A  county  is  not  lia- 
ble to  its  clerk  for  fees  taxed  by  him  for  serriccs  rendered  in  a  criminal 
prosecution  disposed  of  by  a  nolU  prosequi  being  entered. 

APPEAL  from  the  Morgan  Circuit  Court. 

The  facts  of  the  case,  so  far  as  it  is  necessary  to  state 
them  to  a  proper  understanding  of  the  questions  involved, 
are  these: — 

Johnson  filed  an  itemized  claim  against  Morgan  county, 
before  the  board  of  county  commissioners,  amounting  to 
$936.92,  for  fees  claimed  to  be  due  to  him  as  clerk  of  the 
Morgan  circuit  court,  in  criminal  prosecutions  in  which  the 
defendants  were  acquitted  on  trial,  or  the  indictments  and 
informations  were  disposed  of  by  nolle  prosequi.  The  com- 
missioners refused  to  allow  the  claim,  or  any  part  of  it,  and 
Johnson  appealed  to  the  circuit  court.  ^ 

In  the  latter  court  a  motion  to  dismiss  for  want  of  juris- 
diction was  overruled. 

A  demurrer  to  the  claim  was  then  filed,  which  was  also 
overruled. 

A  general  denial  was  filed,  and  the  cause  was  submitted 
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to  the  court  for  trial.  The  court  found  as  follows:  "That 
there  is  due  the  plaintift'  from  the  defendant  for  fees  and 
services  rendered  by  the  plaintift'  since  the  first  of  April, 
1865,  in  State  cases  in  which  there  was  an  acquittal,  the 
sum  of  three  hundred  and  forty  dollars;  for  fees  and  servi- 
ces rendered  by  the  plaintift'  since  the  first  of  April  1865, 
in  State  cases  which  were  disposed  of  by  nolle  prosequi,  the 
sum  of  §718.75;  and  from  these  facts  the  court  finds  for 
the  plaintift*  and  assesses  his  damages  at  the  sum  of  one 
thousand  and  fifty-eight  dollars  and  seventy-five  cents." 

A  motion  for  judgment  in  favor  of  the  appellant  on  the 
finding  of  the  court  was  overruled.  A  motion  for  a  new  trial 
was  interposed  by  the  appellant,  and  overruled,  and  judg- 
ment was  rendered  on  the  finding.  To  all  of  which  rulings 
proper  exceptions  were  taken  by  the  appellant. 

Elliott,  J. — The  appellee  having  entered  a  remittitur  for 
three  hundred  and  forty  dollars,  the  amount  found  for  coats 
in  cases  of  acquittal,  since  the  case  was  appealed  to  this 
court,  the  only  question  for  our  consideration  is,  is  the 
county  liable  to  the  clerk  for  fees  taxed  by  him  for  services 
rendered  in  a  criminal  prosecution  in  which  a  noUe  prosequi 
is  entered  and  the  case  thereby  disposed  of? 

As  there  seems  to  be  some  confusion  in  some  of  the  pre- 
vious adjudications  on  this  subject,  a  review  of  the  legisla- 
tive enactments  may  serve  to  present  the  question  in  a  prop- 
er light,  llcference  is  made  in  argument  to  the  twenty-fifth 
section  of  the  act  of  1852,  providing  for  the  organization 
of  county  boards,  &c.,  (1  Rev.  Stat.  229)  authorizing  the 
board  of  commissioners  to  allow  the  clerk  a  compensation 
for  extra  services;  but  as  it  has  been  held,  and  we  think  cor- 
rectly, that  that  section  was  repealed  by  the  act  of  1855, 
"regulating  the  fees  of  officers  and  repealing  former  acts  in 
relation  thereto"  (1  Q.  &  H.  828),  we  need  not  discuss  its 
provisions.  The  Board  of  Comers  of  Vermillion  Co.  v.  Potts, 
10  Ind.  286;  Fijield  v.  The  Board  of  Com'rs  of  Porter  Co.,  29 
Ind.  593. 
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The  fifth  section  of  the  act  of  1855,  regulating  the  fees 
of  officers,  &c.,  (1  G.  &  H.  831)  contains  this  provision : : 
"Clerks  and  sheriffs  shall  be  entitled  to  receive  such  reason- 
able allowance  for  extra  services  as  the  board  of  county  com** 
missioners  may  think  right  and  proper,  to  be  paid  out  of  the 
county  treasury."  And  the  twenty-fifth  section  of  the  same 
act  provides  that,  "in  all  criminal  prosecutions,  where  the 
person  accused  shall  be  acquitted,  no  costs  [shall  be  taxed] 
against  such  person,  nor  against  the  State  or  county,  for  any 
services  rendered  in  such  prosecution  by  any  clerk,  sheriff', 
coroner,  justice  of  the  peace,  constable,  or  witness,  but  in 
all  cases  of  conviction  such  fees  and  costs  shall  be  taxed  and 
collected  as  in  other  cases,  from  the  person  convicted." 

Construing  these  sections  together,  as  we  must,  it  is  evi- 
dent  that  the  words  "extra  services,"  as  used  in  the  fifth  sec- 
tion of  the  act  of  1855,  was  not  intended  to  include  the 
fees  for  services  rendered  in  criminal  prosecutions  in  which 
the  accused  might  be  acquitted.  It  is  claimed  that  it  was 
ruled  otherwise  in  The  Board  of  Comers  v.  PottSy  supra.  That 
was  a  claim  presented  by  Potts,  as  sheriff'.  The  nature 
of  the  items  composing  the  claim  does  not  appear,  and  the 
only  questions  decided  were,  that  the  act  of  1855  repealed, 
the  provision  in  the  act  of  1852  limiting  such  allowances  • 
to  one  hundred  dollars;  and  that  an  appeal  would  lie  from, 
the  decision  of  the  board  of  commissioners  in  such  cases. 

The  twenty-fifth  section  of  the  act  of  1855  is  not  alluded, 
to  in  that  case,  and  as  it  expressly  prohibits  the  taxation  of 
such  fees  to  the  county  in  cases  of  acquittal,  we  must  sup- 
pose that  the  claim  in  that  case  was  not  made  for  such  ser-- 
vices,  or,  if  so,  that  section  twenty-five  was  overlooked. 

An  act  was  passed  in  1861  (Acts  1861,  p.  87),  the  first, 
section  of  which  provides,  "that  the  board  of  county  com-^- 
missioners  shall  annually  allow  the  clerk  and  sheriff  of 
their  respective  counties  an  annual  compensation  for  extra 
services  as  such,  not  exceeding  one  hundred  dollars  each^ 
but  no  such  allowance  shall  be  made  to  either  of  those  ofr- 
VoL.  XXXI.— 30 
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ficers  until  he  shall  have  filed  a  detailed  Btatemcnt  of  his 
charges,  with  items  and  dates,  and  taken  and  subscribed  an 
oath  or  affirmation  to  the  truth  thereof.  The  board  raav 
then  make  such  reasonable  allowance  as  they  deem  proper, 
but  in  no  event  to  exceed  the  sum  above  named;  which 
allowance  shall  be  in  full  of  all  compensation  for  extra  and 
other  services  where  no  certain  fee  is  fixed  by  law." 

The  fifth  section  of  the  act  of  1855  relates  exclusively  to 
sherift''s  fees,  except  the  clause  in  relation  to  allowances  for 
extra  services,  which,  as  we  have  seen,  includes  clerks. 

In  1865  an  act  was  passed  amending  the  fifth  section  of 
the  act  of  1855.  The  only  change  made  by  the  amenda- 
tory act  is  in  reference  to  the  compensation  allowed  for  cer- 
tain specific  services  of  sheriffs  and  the  addition  of  a  sin- 
gle item.  The  clause  in  relation  to  extra  services  is  re-en- 
;acted  as  it  stood  in  the  act  of  1855,  without  any  change 
-whatever.  The  act  of  1865  contains  no  repealing  clause, 
.and  only  repeals  the  act  of  1861  so  far  as  they  are  in  con- 
.fiict,  by  implication. 

The  only  conflict  which  need  be  noticed  here  is  that  in 
relation  to  the  amount  that  may  be  allowed  for  extra  servi- 
.ces,  which  by  the  act  of  1861  is  limited  to  one  hundred 
'dollars,  whilst  by  the  act  of  1865  it  is  required  to  be  such 
^reasonable  allowance  as  the  board  of  commissioners  may 
think  right  and  proper.  Neither  of  the  acts  referred  to, 
passed  since  the  act  of  1855,  repeals  the  twentj'-fifth  section 
•of  that  act,  nor  is  cither  of  them  in  conflict  with  it.  Whilst, 
then,  the  act  of  1865,  contains  a  re-enactment  of  the  clause 
»of  the  fifth  section  of  the  act  of  1855,  it  must  still  be  con- 
strued in  connection  with  the  twenty-fifth  section  of  the  la^ 
ter  act;  and  hence  the  words  "extra  services"  cannot  in- 
•^clude  fees  in  criminal  prosecutions  in  cases  of  acquittal. 
JJut  it  is  insisted  that  the  Word  "acquitted,"  as  used  in  the 
.twenty-fifth  section  of  the  act  of  1855,  cannot  include  cases 
in  which  the  accused  are  discharged  upon  a  failure  to  pros- 
iKJCUte. 

Webster  defines  "acquitted"  thus:  "set  free,  or  judicially 
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discharged  from  an  accusation,  released  from  a  debt,  duty, 
obligation,  charge,  or  suspicion  of  guilt."  So  that  when  a 
nolle  prosequi  is  entered  and  the  defendant  discharged,  he  is 
acquitted  of  the  prosecution.  The  proper  judgment  in  such 
cases  is,  that  the  "defendant  go  hence  acquit,"  &c.  And 
we  think  it  very  clear  that  such  is  the  sense  in  which  the 
word  is  used  in  the  act. 

The  words  "extra  services"  were  intended  to  cover  such 
services  as  might  be  required  of.  the  clerk  or  sheriff*  official- 
ly, for  the  county  or  public,  and  for  which  no  compensation 
is  provided  by  law. 

The  fees  of  these  officers  in  criminal  prosecutions  are 
definitely  fixed  and  provided  for;  but  as  in  cases  of  acquit- 
tal the  defendant  is  not  liable,  and  as  neither  the  state  or 
county  is  required  to  pay  the  fees  in  such  cases,  they  are 
lost.  This  is  one  of  the  burdens  incident  to  those  offices, 
and  the  officers  take  [the  offices  subject  to  them. 

In  these  views  we  are  fully  sustained  by  the  argument  of 
Pbrkins,  J.,  in  the  case  of  The  Board  of  Comers  of  Miami  Co. 
V.  Blake,  21  Ind.  32. 

The  claim  of  the  appellee  does  not  constitute  a  valid 
cause  of  action  against  the  county. 

The  judgment  is,  therefore,  reversed,  with  costs,  and  the 
cause  remanded  to  the  circuit  court,  with  direction  to  dis- 
miss the  action. 

W.  JR.  Harrison  and  W.  S.  Shirley,  for  appellant. 

S.  Claypooly  for  appellee. 


Vail  and  Another  if.  Jones  and  Another. 

Pleading. — Aruwer, — Juriidietion. — Code, — Under  our  code,  a  defendant  may 
set  forth  in  his  answer  aff  many  grounds  of  defense,  connter-claim,  and  sel- 
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olT,  whether  legal  or  cqui table,  as  he  may  havC|  without  regard  to  the  loca- 
tion of  the  snbject-mattcr. 

Saue. — Mortgage. — Suit  on  a  note,  in  the  circuit  court  of  a  certain  countr. 
Answer,  that  the  note  was  given  by  the  defendant  to  the  plaintiff  for  money 
loaned  by  the  latter  to  the  former;  that,  to  secure  the  payment  thereof,  the 
defendant  executed  to  the  plaintiff  a  deed,  absolute  on  its  face,  but  intended 
as  a  mortgage,  for  certain  lands,  of  a  value  stated,  in  another  county,  in  this 
State ;  that  the  plaintiff  held  possession  of  said  real  estate  and  refused  to 
reconvey  the  same  and  give  possession  thereof  on  the  payment  of  the  note. 

Jleld^  that  the  answer  set  forth  a  proper  counter-claim  within  the  meaning  of 
the  code,  and  the  court  thereby  became  invested  with  jurisdiction  of  the 
subject-matter. 

APPEAL  from  the  Dearborn  Circuit  Court. 

Gregory,  J. — This  suit  was  prosecuted,  among  other 
thiugs,  for  the  recovery  of  the  amount  secured  by  a  note 
executed  by  the  appellant  John  B.  Vail  to  the  appellee 
Samuel  L.  Jones. 

Vail  set  up  in  hia  answer,  that  the  note  was  given  for 
money  loaned  by  Jones  to  Vail ;  and  that,  to  secure  the  pay- 
ment thereof,  the  defendant  Vail  executed  to  the  plaintiff 
Jones  a  deed,  absolute  on  its  face,  but  intended  as  a  mort- 
gage, for  lands  in  Jasper  county,  describing  them,  of  the 
value  of  five  thousand  dollars;  that  the  deed  was  executed 
as  a  security  for  the  payment  of  the  note,  and  for  no  other 
consideration  whatever;  that  the  plaintiff'  Jones  holds  pos- 
session of  the  real  estate  and  refuses  to  reconvey  the  same 
and  give  the  possession  thereof  on  the  payment  of  the 
note. 

The  plaintiff'  replied  by  the  general  deniaL 

It  was  agreed  between  the  plaintiff'  and  defendant,  in 
writing,  on  the  trial,  that  there  was  du^  to  the  plaintifl* 
Jones,  on  the  jiote,  ?908;  that  the  jury  should  find  only  up- 
on the  issue  whether  the  instrument  purporting  to  be  a  deed 
was  a  mortgage;  and  that  judgment  and  decree  should  be 
rendered  upon  the  finding  as  the  law  might  warrant. 

The  jury  found  for  the  defendant  Vail,  on  this  issue.  On 
the  plaintiff's*  motion  the  court  arrested  the  judgmeut  on 
the  verdict,  on  the  alleged  ground  that  the  court  had  no  ju- 
risdiction of  the  subject-matter  submitted  to  the  jury.  This 
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is  the  error  assigned  here.  The  code  provides,  that  "actions 
for  the  following  causes  must  be  commenced  in  the  county 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is 
situated:  First  For  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  or  for  the  determination  in  any 
form  of  such  right  or  interest/'  2  G.  &  H.  56.  It  was 
accordingly  held,  in  Parker  v.  MeAllistcr,  14  Ind.  12,  that  a 
complaint  for  specific  performance  must  be  commenced  in 
the  county  where  the  land  is  situate;  and  in  The  New  Al- 
bany  ^  Salem  E.  R.  Co.  v.  Huff^  19  Ind.  444,  the  same  rule 
was  applied  to  a  suit  brought  to  set  aside  a  fraudulent  con- 
veyance of  real  estate. 

Independent  of  the  code,  it  is  well  settled,  that  where 
the  court  has  jurisdiction,  of  the  proper  parties,  it  may  by 
its  judgment  or  decree  compel  them  to  do  equity  in  reUtion 
to  lands  located  without  its  jurisdiction.  See  Gardner  y 
Offden,  22  N.  Y.  827,  and  the  authorities  cited. 

Has  the  code  changed  this  rule,  as  to  defendants?  It  is 
provided,  that  "the  defendant  may  set  forth  in  his  answer 
as  many  grounds  of  defense,  counter-claim,  and  set-oft*, 
whether  legal  or  equitable,  as  he  shall  have."  2  G.  &  H.  88. 

In  Woodruff  v.  Gamer,  27  Ind.  4,  it  is  correctly  said,  that 
"the  counter-claim  thus  authorized  comprehends  recoup- 
ment, and  much  more.  It  hardly  admits  of  question  that 
it  embraces,  also,  what  was  known  as  the  cross-bill  in  equi- 
ty against  the  plaintift?' 

Jones  could  have  commenced  hia  action  on  the  note  and 
mortgage  in  Jasper  county;  he  however  elected,  as  he  had 
a  right  to  do,  to  sue  on  the  note  in:  Dearborn  county.  Is  the 
defendant  thereby  cut  oif  under  the  code  from  his  counter- 
claim? The  filing  of  a  counter-claini  is  in  no  sense  the 
commencement  of  an  action.  It  is  filed  in  a  suit  already 
commenced. 

The  New  York  code,  from  which  ours  was  largely  bor- 
rowed, uses  the  word  "tried,"  instead  of  "commenced."  It 
may  be  that  the  latter  word  was  used  in  our  code  to  har- 
monize with  this  provision  as  to  the  right  of  a  defendant  to 
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set  up  any  counter-claim,  either  legal  or  equitable,  which 
he  might  have.  One  leading  feature  in  the  code  is,  that  all 
matters  in  dispute  between  the  plaintiff  and  defendant  and 
relating  to  the  same  subject-matter  may  bo  litigated  and 
settled  in  one  action.  In  the  opinion  of  a  majority  of  the 
court,  it  is  both  the  letter  and  spirit  of  the  code,  that  a  de- 
fendant may  set  forth  in  his  answer  as  many  grounds  of 
defense,  counter-claim,  and  set-off,  whether  legal  or  equi- 
table, as  ho  shall  have,  without  regard  to  the  location  of  the 
subject-matter. 

No  possible  harm  can  arise  from  this  construction.  The 
plaintiff  still  has  his  election  of  the /brum,  but  he  cannot 
by  such  au  election  deprive  the  defendant  of  his  right  of 
defense.  A  different  construction  leads  to  a  multiplicity  of 
actions,  thereby  greatly  increasing  the  expense  of  litigatioa. 
The  court  erred  in  arresting  the  judgment  on  the  verdict 
Judgment  reversed,  with  costs^  and  cause  remanded,  with 
direction  to  render  the  proper  decree  on  the  verdict. 

Elliott,  J. — I  cannot  concur  in  the  opinion  of  my  broth- 
er  judges  in  this  case,  pronounced  by  Grbgort,  J.,  holding 
that  the  Dearborn  Circuit  Court  erred  in  refusing  to  render 
a  decree  that  the  deed  executed  by  Vail  to  Jones  to  the 
land  in  Jasper  county  was  only  intended  as  a  mortgage  to 
secure  the  note  for  six  hundred  dollars.  My  first  objection 
to  such  a  decree  is,  that  the  Dearborn  Circuit  Court  has  no 
jurisdiction  of  the  subject-matter,  as  the  land  is  situate  in 
Jasper  county.  Section  twenty-eight  of  the  code  provides, 
that  '^  actions  for  the  following  causes  must  be  commenced  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated:  FirsL  For  the  recovery  of  real  proper- 
ty or  of  an  estate  or  interest  therein,  or  for  the  detennina- 
tiou  in  any  form  of  such  right  or  interest,  or  for  injuries  to 
real  property.  Second.  For  the  partition  of  real  property. 
Third.  For  the  foreclosure  of  a  mortgage  of  real  prop- 
erty.'' 

The  object  of  the  answer  setting  up  the  fact  that  the  note 
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was  secured  by  the  conveyance  of  the  land  in  Jasper  county 
by  a  deed  absolute  on  its  face,  but  which  was  only  intended 
as  a  mortgage  security,  is  clearly  within  the  first  clause  of 
this  section  of  the  code.  It  seeks  to  determine  the  right  or 
interest  of  Jones  in  the  land  under  the  conveyance.  It  is 
conceded,  as  it  must  be,  that  the  Dearborn  Circuit  Court 
would  have  no  jurisdiction  to  entertain  an  original  action 
seeking  the  same  relief  claimed  under  the  answer  in  this 
case;  but  it  is  claimed  that,  as  it  is  set  up  by  way  of  a  coun- 
ter-claim in  the  suit  on  the  note,  the  Dearborn  Circuit 
Court  thereby  became  invested  with  jurisdiction  to  grant 
the  relief  prayed.  It  is  true  that  the  code  authorizes  the 
defendant  to  set  forth  in  his  answer  as  many  grounds  of  de- 
fense, counter-claim,  and  set-oft^  whether  legal  or  equitable, 
as  he  shall  have;  but  certainly  this  provision  was  not  in- 
tended to  confer  on  a  court  jurisdiction  over  a  subject-mat- 
ter which  by  another  provision  of  the  code  is  expressly 
denied  to  it.  Hence  it  does  not  follow,  because  the  matter 
set  up  may,  in  some  way,  be  connected  with  the  cause  of 
action,  and  might  be  the  subject  of  an  action  in  favor  of 
the  defendant,  that  it  is,  therefore,  a  valid  counter-claim, 
when  jurisdiction  over  the  particular  subject-matter  of  the 
claim  is  expressly  denied  to  the  court  in  which  the  action 
is  pending. 

Nor  can  I  concur  in  the  conclusion  that  the  matter  set  up 
in  the  answer  constitutes  a  counter-claim  to  the  action  on. 
the  note,  within  the  proper  meaning  of  the  statute. 

The  answer  does  not  claim  to  bar  the  action  on  the  note, 
or  to  lessen  the  amount  of  the  judgment  claimed  thereon 
by  the  plaintifi;  nor  does  it  seek  to  recover  a  personal  judg* 
ment  against  the  plaintiiF. 

The  right,  under  the  code,  to  sue  on  a  note  secured  by 
mortgage  without  at  the  same  time  asking  a  foreclosure 
of  the  mortgage,  is  uncontrovertible.  Both  remedies  may 
be  joined  in  the  same  suit,  provided  it  is  brought  in  the 
county  where  the  land  lies ;  yet  they  are  separate  and  dis- 
tinct remedies.    A  suit  to  foreclose  the  mortgage  is  local  to 
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the  county  where  the  land  is  situate.  The  action  on  the 
note  is  transitory;  it  follows  the  person  of  the  defendant, 
and  must  be  prosecuted  in  the  county  where  he  resides. 

Here  the  action  was  on  the  note  alone,  and  simply  sought 
a  personal  judgment  against  the  defendant;  of  that  action 
the  Dearborn  Circuit  Court  had  jurisdiction.  But,  admit- 
ting that  the  conveyance  of  the  land,  in  Jasper  county  was 
intended  as  a  mortgage,  as  alleged,  still,  as  the  land  was 
not  situate  in  Dearborn  county,  the  circuit  court  of  that 
county  would  have  no  jurisdiction  of  the  subject-matter,  *ind 
therefore  could  not  render  a  decree  of  foreclosure. 

As  the  suit  is  not  upon  the  alleged  mortgage,  the  matter 
set  up  as  a  counter-claim  is  not  directly  connected  with  the 
cause  of  action.  It  is  foreign  to  it,  or  so  remotely  con- 
nected with  it  as  not  to  come  within  the  purview  of  the 
statute. 

It  is  said  in  the  case  of  the  National  Fire  Ins.  Co.  v.  Mc- 
Kaijy  21  N.  Y.  191,  under  a  similar  statute  to  our  own,  that 
"a  counter-claim,  when  established,  must  in  some  way  qual- 
ify or  must  defeat  the  judgment  to  which  the  plaintiff  is 
otherwise  entitled." 

The  question  as  to  what  constitutes  a  valid  counter-claim 
under  our  statute  was  discussed  to  some  extent  in  Conner  v. 
Wi7iton,  7  Ind.  523;  Lovejoy  v.  BobinsoUj  8  Ind.  399 ;  and  ^J- 
back  V.  Jones^  9  Ind,  470.  It  was  held  in  the  latter  case, 
after  a  somewhat  careful  examination  of  the  question,  that 
the  definition  in  our  code  of  counter-claim  is  identical  with 
the  previous  definition  in  the  American  reports  of  recoup- 
ment, and  that  it  is  the  same  thing.  The  subsequent  cases 
on  the  subject  were  consistent  with  that  ruling,  until  the 
case  of  "Woodruff  v.  Garner^  27  Ind.  4,  which  was  a  com- 
plaint to  obtain  the  rescission  of  a  contract  between  the  par- 
ties for  the  exchange  of  lands,  on  the  ground  that  the  con- 
tract was  procured  by  certain  false  and  fraudulent  represen- 
tations of  the  defendant.  One  of  the  paragraphs  of  the 
answer,  in  form  a  counter-claim,  denied  the  fraud  and  al- 
leged, among  other  things,  that  the  plaintiff,  without  right, 
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kept  the  defendant  out  of  the  possession  of  the  lands  con- 
veyed to  him  in  pursuance  of  the  contract,  and  prayed  judg- 
ment for  the  possession  and  damages  for  occupation  of  the 
premises.  A  demurrer  was  overruled  to  that  paragraph  of 
the  answer.  In  discussing  the  question  raised  by  that  rul- 
ing, treating  the  answer  as  a  counter-claim,  it  is  said  that, 
"to  say,  as  was  inadvertently  done  in  Slayback  v.  Jones,  9 
Ind.  470,  that  th«  counter-claim  is  the  same  thing  as  recoup- 
ment, would  be  giving  a  definition  obviously  less  compre- 
hensive than  that  given  by  the  statute.  The  counter-claim 
thus  authorized  comprehends  recoupment,  and  much  more. 
It  hardly  admits  of  question  that  it  embraces,  also,  what 
was  known  as  the  cross-bill  in  equity  against  the  plaintift*. 
Unless  this  be  so,  it  would  result  that,  in  many  cases,  what 
formerly  might  have  been  fully  settled  in  one  litigation, 
would,  under  the  code,  require  two  or  more  separate  suits 
to  determine  it." 

It  is  not  my  purpose  to  question  the  correctness  of  the 
4'uling  in  that  case,  in  holding  the  answer  good,  but  I  think 
it  was  an  error  to  call  it  a  counter-claim  under  the  statute. 
To  do  so  is  simply  a  misnomer  of  the  pleading.  Wor  do  I 
concur  in  the  statement  that,  if  "  counter-claim,"  under  the 
statute,  does  not  embrace  what  was  formerly  known  as  the 
cross-bill  in  equity,  it  would  result  that,  in  many  cases,  what 
formerly  might  have  been  settled  in  one  litigation,  would, 
under  the  code,  require  two  or  more  separate  suits  to  de- 
termine it. 

NotwitTistanding  the  distinction  between  actions  at  law 
and  suits  in  equity,  and  the  forms  of  all '  such  actions  and 
suits  heretofore  existing,  are  abolished  by  the  code,  still 
where  the  right  of  action  or  the  remedy  sought  is  purely 
equitable  in  its  character,  it  is  none  the  less  an  equitable 
action  under  the  code,  and  every  matter  which  under  the 
former  practice  might  have  been  set  up  in  such  cases  by 
way  of  a  cross-bill  may  still  be  urged  by  an  answer  in  the 
nature  of  a  cross-complaint;  but  in  many  cases  such  a 
pleading  would  not  constitute  a  counter-claim  within  the 
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meaning  of  the  statute.  Section  802  of  the  code  (2  G.  &  H. 
336)  provides,  that  "the  laws  and  usages  of  this  State  relative 
to  pleadings  and  practice  in  civil  actions  and  proceedings, 
not  inconsistent  herewith,  and  as  far  as  the  same  may  oper- 
ate in  aid  hereof,  or  to  supply  any  omitted  case,  are  hereby 
continued  in  force.'*  This  provision  (if  needed  for  that 
purpose)  clearly  saves  to  defendants  in  equitable  actions  the 
right  to  set  up  any  matter  in  the  answer  in  the  nature  of 
a  cross-complaint  which  under  the  former  practice  could 
have  been  urged  in  a  cross-bill.  The  code  abolishes  the 
distinction  heretofore  existing  between  suits  in  equity  and 
actions  at  law,  and  the  forms  of  pleadings,  but  it  does  not 
abolish  the  substance  or  change  legal  rights.  The  primary 
object  of  the  code  is,  to  simplify  and  render  the  remedy 
more  easy,  more  prompt,  and  less  expensive. 

I  think  the  judgment  of  the  circuit  court  should  be  af- 
firmed. 

N.  S.  Givauy  W.  W.  TiUey,  and  N.  B.  Taylor,  for  appel- 
lants. 

D.  S.  Major  and  J.  Schwartz,  for  appellee. 


Huffman  v.  Stares. 

Statute  op  Frauds.— ParoZ  Lease. — To  Commence  in  Futuro. — A  parol  lease 
of  lands  for  the  term  of  one  year,  to  commence  thirty  days  after  the  mak- 
ing of  the  contract,  is  yalid  within  the  Statute  of  Frauds;  and  the  leasee 
may  maintain  an  action  against  the  lessor  to  recover  possession  accordiog 
to  the  terms  of  the  lease. 

Same. — It  seems  that  the  parties  to  such  a  lease  may  have  snch  remedies  for 
violations  of  the  contract  as  would  appertain  to  violations  of  other  ralid 
contracts.    Stachherger  v.  MottelleTj  4  Ind.  461,  questioned. 

APPEAL  from  the  Elkhart  Circuit  Court. 
Erazer,  C.  J. — This  was  a  suit  upon  a  parol  lease  of  lands 
for  the  term  of  one  year,  to  commence  some  thirty  days  af- 
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ter  the  making  of  the  contract.  The  action  was  by  the 
lessee  against  the  lessor,  to  recover  possession,  the  facts 
being  stated  in  the  complaint  circumstantially.  The  court 
below  sustained  a  demurrer  to  the  complaint,  and  the  plaint- 
iff appeals. 

The  only  question  to  which  our  attention  is  invited  is, 
whether  the  contract  is  within  the  Statute  of  Frauds,  1  G. 
&  II.  349-50. 

It  is  certainly  as  plain  as  anything  can  be,  that,  under 
the  statute,  a  parol  lease  for  a  term  not  exceeding  three 
years  is  valid,  whether  executed  by  taking  possession  or 
not.  There  is  no  room  for  argument  about  that  proposi- 
tion; and  it  follows,  that  the  lease  stated  in  the  complaint 
was  a  valid  lease.  By  its  terms,  the  lessee  was  to  have  pos- 
session of  the  premises,  and  the  lessor  would  be  entitled  to 
the  rents.  If  binding  upon  one  party,  it  was  likewise  bind- 
ing upon  the  other.  If  valid  as  a  lease,  it  must  give  the 
lessee  the  right  to  occupy  the  premises  according,  to  its 
terms  and  conditions,  and  a  remedy  of  some  kind  for  the 
privation  of  that  right  would  follow.  It  is  a  solecism  to  say 
that  the  contract  was  obligatory,  and  yet  that  it  cannot  in 
any  manner  be  enforced.  What  the  remedy  for  ita  enforce- 
ment is,  remains  the  only  question,  then,  necessary  to  the  de- 
cision of  the  case  before  us.  It  is  a  general  proposition,  that 
one  who  is  entitled  to  the  possession  of  real  estate  may  re- 
cover such  possession  by  a  suit  for  that  purpose;  and  we 
know  of  no  authority  or  reason  for  making  a  lessee  an  ex- 
ception to  that  rule.  Possession  is  the  specific  thing  for 
which  the  lessee  contracted,  and  if  the  law  will  not  give 
him  that,  or  damages  for  its  privation,  it  is  not  perceived 
how  the  contract  can  be  held  to  be  binding  upon  the  lessor. 

The  appellee  relies  upon  Stackberger  v.  Mostdler^  4  Ind. 
461.  That  case  was  assumpsit  by  the  lessee  against  the  les- 
sor  upon  a  parol  lease  for  a  year,  to  commence  about  sixty 
dayg  after  the  making  of  the  contract.  It  was  sought  to 
recover,  not  possession,  but  damages  for  refusing  to  give 
possession,  and  it  was  held,  on  the  authority  of  Irmian  v. 
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Stdmpy  1  Stark.  12,  that  the  action  of  assumpsit  would  not 
lie.  Inman  v.  Stamp  was  assumpsit  by  the  lessor  against 
the  lessee  for  not  occupying  the  premises  according  to  a 
parol  lease.  It  was  a  nisiprius  case,  and  it  was  held,  that 
the  suit  would  not  lie.  The  case  was  commented  upon  in 
the  Exchequer,  in  Edge  v.  Stafford^  1  C.  &  J.  391,  and  recog- 
nized as  being  well  decided  under  the  English  Statute  of 
Frauds,  29  Car.  II.  c.  3.  It  was  distinguished  from  Bylaj 
V.  Hicks,  1  Stra.  651,  in  which  it  was  held,  where  the  suit 
was  to  recover  rent,  that  a  parol  lease  to  commence  infuturo 
is  valid  if  it  do  not  exceed  three  years  from  the  making. 
Edge  v.  Stafford  was  assumpsit  against  the  tenant  for  fail- 
ure to  take  possession  and  pay  rent  under  a  parol  lease  for 
two  years,  to  commence  a  fortnight  in  the  future.  It  was 
held,  following  Inman  v.  Stamp,  that  the  action  would  not 
lie.  It  was  admitted  that  the  demise  was  valid,  and  that 
Ryley  v.  Hicks  was  correctly  decided,  and  it  was  conceded 
tljat  if  such  a  parol  lease  contained  an  unqualified  promise 
to  pay  rent,  the  lessor  might  recover  the  rent  though  the 
tenant  refused  to  occupy.  And  it  was  said,  that  whatever 
remedy  can  be  had  upon  such  a  lease,  in  its  character  of 
lease,  may  be  resorted  to. 

The  doctrine  to  be  deduced  from  these  cases  is,  that 
where  there  is  a  valid  parol  demise,  and  an  unqualified  prom- 
ise to  pay  pent  in  consideration  thereof,  the  possession  may 
be  recovered  by  the  tenant,  and  the  rent  may  be  recovered 
by  the  landlord,  these  being  remedies  attaching  to  it  "in  its 
character  of  lease,"  to  borrow  the  language  of  Edge  v. 
Stafford;  but  mere  damages  are  not  recoverable  for  with- 
holding the  possession  from  the  tenant,  nor  for  his  refusal 
to  occupy.  It  must  be  conceded  that  it  is  not  easy  to  find 
a  satisfactory  basis  for  this  distinction  in  either  the  letter  or 
spirit  of  our  Statute  of  Frauds.  The  lease  is  undoubtedly 
valid,  and  there  is  nothing  in  our  statute  indicating  a  pur- 
pose to  deny  to  the  parties  such  remedies  for  violations  of 
the  contract  as  would  appertain  to  violations  of  other  valid 
contracts.     The  English  statute  is  couched  in  phraseology 
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not  quite  as  plain  as  ours.  Under  that  there  is  some  room 
for  holding  that  the  second  section,  which  excepts  leases  not 
exceeding  three  years  from  the  operation  of  the  first  sec- 
tion, does  not  except  them  from  the  operation  of  the  fourth 
section,  which  denies  any  action  to  charge  any  defendant 
upon  a  contract  for  the  sale  of  any  interest  in  lands,  or 
which  is  not  to  he  performed  within  d  year, -unless  such  con- 
tract is  in  writing.  And  Mr.  Chitty  supposes  this  to  be  the 
ground  upon  which  the  English  cases  are  put.  Chit.  Con. 
345.  But  a  more  recent  case  in  the  King's  Bench,  BoUon 
V.  TomliTiy  5  Ad.  &  E.  856,  denies  this  doctrine,  and  its  rea- 
soning seems  inconsistent  with  Inman  v. Stamp  andUdge  v. 
Stafford,  and  intended  to  question  those  cases. 

There  is  not,  however,  in  our  Statute  of  Frauds,  as  it 
seems  to  a  majority  of  the  court,  any  opportunity  for  a 
construction  which  will  hold  such  leases  valid  and  yet  deny 
a  right  of  action  for  their  violation.  It  is  merely  enacted 
that  no  action  shall  he  brought  in  certain  cases,  enumer- 
ating them,  unless  the  contract  be  in  writing,  "excepting, 
however,  leases  not  exceeding  the  term  of  three  years." 
It  would  violate  all  known  rules  of  construction  to  say  that 
the  exception  only  applies  to  a  part  of  the  section  in  which 
it  is  found.  Indeed,  this  statute  is,  in  this  particular,  so 
plain  that  there  seems  to  be  no  room  for  construction.  We 
are  constrained  to  believe  that  the  case  in  4  Ind.  was  decided 
without  giving  close  attention  to  its  language.  That  inter- 
pretation of  the  English  statute  was,  to  say  the  least,  of  very 
doubtful  soundness,  and  could  only  be  maintained  upon  a 
basis  of  reasoning  which  was  exceedingly  artificial.  That 
this  was  felt  in  the  Exchequer,  must  be  obvious  upon  a  care- 
ful reading  of  the  opinion  in  Edge  v.  Stafford.  If  question- 
able there,  it  must  be  wholly  inadmissible  here.  This  sub- 
ject has  received  the  attention  of  the  Court  of  Appeals  of 
New  York,  under  a  statute  like  ours,  where  leases  for  a  lim- 
ited period  are  excepted  from  the  provisions  which  consti- 
tuted the  first  and  fourth  sections  of  the  English  statute ; 
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and  there  was  no  hesitation  in  holding  that  the  contract 
was  valid  in  law  for  every  purpose.  Young  v.  Dake^  1  Seld. 
463. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with 
•direction  to  overrule  the  demurrer. 

Gregory,  J.-^I  do  not  agree  with  the  majority  of  the 
court  in  the  opinion  just  pronounced. 

In  my  judgment,  Stackberger  v.  31osieller^  4  Ind.  461,  is  de- 
cisive of  the  question  involved  in  the  case  at  bar.  If  a  suit 
will  not  lie  upon  an  oral  agreement  for  such  a  lease  on  ac- 
count of  the  refusal  of  the  lessor  to  deliver  possession  of 
the  premises  at  the  time  appointed,  it  is  difficult  to  sec  how 
an  action  for  the  possession  can  be  maintained  by  the  lessee 
whilst  the  agreement  to  let  is  executory,  and  not  consum- 
mated by  the  taking  possession. 

Mr.  Washburn,  in  his  work  on  real  property,  says,  *'It 
remains  to  consider  the  cflEect  of  the  statute  of  frauds  upon 
parol  leases,  as  it  will  be  found  that  these  vary  essentially 
in  their  provisions  in  respect  to  such  leases.  But  it  is 
believed  they  all,  with  the  exception  of  New  York,  agree 
in  this,  that  if  the  agreement  to  let  bo  executory,  and  not 
consummated  by  the  lessee's  taking  possession,  it  cannot  be 
enforced ;  if  it  be  by  parol  the  statute  prohibits  any  action  up- 
on such  a  contract."  Washb.  Real  Prop.  b.  1,  ch.  11,  §  2, 81. 

In  the  well  considered  case  of  Edge  v.  Stafford^  1  C. 
&  J.  891,  the  court  say,  "the  Statute  of  Frauds  provides, 
that  no  action  shall  be  brought  whereby  to  charge  any  per- 
son upon  any  contract  or  sale  of  any  lands  or  any  interest 
in  or  concerning  them,  unless  such  contract  were  in  writ- 
ing; and  in  Inman  v.  Stampy  Lord  Ellenborough  ruled,  that 
a  contract  for  letting  lodgings  was  a  contract  for  an  inter- 
est in  lands;  and  that  an  action  could  not  be  maintained 
against  the  party  who  had  refused  to  perform  his  agree- 
ment for  taking  them,  because  there  was  nothing  to  bind 
him  but  a  verbal  agi'ecment.  It  was  supposed,  upon  the 
argument,  that  Rylcy  v.  Hides,  Stra.  651,  was  at  variance 


V 


NOVEMBER  TERM,  1869.  479' 

Haffman  v.  Starks. 

i 

tvith  Inman  v.  Stamps  but  I  cannot  see  what  bearing  one 
of  those  cases  has  upon  the  other.  The  only  point  decided 
in  Ryley  v.  Hicks  is,  that  a  lease,  though  it  were  to  com- 
mence in  futuroy  would  be  within  the  exception  in  the  Stat- 
ute of  Frauds,  if  it  did  not  exceed  three  years  from  the 
making;  but  how  that  bears  upon  the  decision  in  Inman  v. 
Stampy  I  do  not  see.  It  may  be  said,  that  it  is  strange  that 
the  second  section  of  the  statute  has  made  a  lease  for  less 
than  three  years  from  the  making  valid,' and  yet,-that  no 
action  shall  be  maintainable  upon  it  until  it  is  made  efiect- 
ual  as  a  lease  by  the  entry  of  the  lessee ;  but,  first,  the  leg- 
islature might  intend  to  make  a  distinction  between  those 
cases  in  which  the  complaining  party  was  contented  to  con- 
fine himself  to  its  operation  as  a  lease,  and  sought  nothing 
more  than  as  a  lease  it  would  give  him,  and  those  in  which 
he  went  farther,  and  founded  upon  it  a  claim  for  damages, 
which  might  far  exceed  what  he  could  claim  under  it  in 
the  character  of  a  lease;  or,  secondly,  this  distinction  might 
not  have  been  contemplated,  but  may  be  the  result  of  the 
true  construction  of  the  statute  of  frauds."  Again,  the 
court  say,  **^the  defendant,  by  the  lease,  has  an  interesse  ter- 
mini only;  the  agreement  upon  which  the  action  is  founded, 
is  to  force  him  to  take  an  ulterior  interest,  and  clothe  him- 
self with  the  possession." 

The  agreement  to  deliver  possession  of  the  premises  in 
the  future  constitutes  no  part  of  the  term  as  such,  and  is 
distinct  from  it. 

It  is  this  agreement  to  deliver  the  possession  of  the  prem- 
ises in  the  future  which  is  rendered  void  by  the  Statute  of 
Frauds.  It  is  an  interest  in  land,  and  must  be  in  writing  to 
be  valid.  It  is  not  enough  to  say  that  it  is  an  incident  of 
the  lease  as  such,  and  that  the  lease  cannot  be  valid  without 
this  incident;  that  argument  is  fully  met  and  answered  in 
Edge  v.  Stafford^  supra. 

It  is  difficult  to  see  any  distinction  between  our  Statute 
of  Frauds  and  the  English  statute.  In  the  latter,  leases 
not  exceeding  three  years  from  the  making  are  declared 
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valid  by  an  independent  section,  applying  to  the  whole  act; 
in  the  former,  such  cases  are  excepted  out  of  the  operation 
of  the  statute.  It  would  seem  but  fair  to  hold  that  the 
English  statute  is  as  broad  as  our  own. 

H.  D.  Wikan  and  J.  D.  Osborrij  for  appellant. 

A.  S.  Blahe  and  R,  M.  Johnson^  for  appellee. 
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Cbiuinal  Law. — Evidence. —  Venue. — ^If  in  a  criminal  case  there  be  no  en- 
dence  that  the  offense  charged  was  committed  within  the  jurisdiction  of  the 
court,  there  should  be  an  acquittal. 

SjiU^.— Admissions  on  the  Trial. — Bill  of  Exceptions. — In  a  criminal  case,  the 
court,  in  its  instructions,  told  the  jarj,  that  the  defendant  had,  during  the 
progress  of  the  trial,  admitted  certain  important  facts,  and  that  the  focts 
thus  admitted  must  be  taken  as  if  proved  beyond  a  reasonikble  doubt  A 
bill  of  exceptions,  purporting  to  contain  all  the  evidence,  was  silent  bs  to 
such  admissions  having  been  made. 

Held^  that,  as  the  record  stood,  there  was  no  warrant  for  this  statement  of  the 
court. 

Samb. — Jury. — Instructions  to. — Right  of  to  Determine  the  Loud. — ^The  court  in 
such  case  also  instructed  the  jury,  that  it  was  their  duty  to  apply  the  law,  as 
given  by  the  court,  to  the  facts  of  the  case ;  that  they  might  determine  the 
law  for  themselves,  however ;  but  that  they  should  be  well  satisfied  in  their 
own  minds  of  the  incorrectness  of  the  law  as  given  by  the  court  before  as- 
suming the  responsibility  of  determining  it  for  themselves. 

Ileld^  that  this  was  error. 

Same. — Irrelevant  Instructions. — Instructions  to  the  jury  should  be  applicable 
to  the  evidence. 

Saub. — Presumptions. —  Use  of  Deadly  Weapon. — Contradictory  Iniiruetions.-^ 
The  intent  to  murder  is  not  conclusively  inferred  from  the  deliberate  use  of 
a  deadly  weapon;  and  the  error  of  giving  an  instruction  to  the  jury  to  thst 
effect  on  the  trial  of  an  indictment  for  murder,  at  the  instance  of  the  prose- 
cution, is  not  cured  by  giving  a  contradictory  and  correct  charge  upon  that 
subject  at  the  request  of  the  defendant. 
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Sajie. — Apparently  Conflieiing  Insiruetiona, — In  a  criminal  case,  the  court,  in- 
stead of  giving  to  the  jary  instrnctions  which  are  apparently  conflicting, 
though  not  so  intended,  and  leaving  the  jury  to  conjecture  which  of  them 
should  be  applied  to  a  given  state  of  facts,  should  generally  tell  the  jury 
the  state  of  facts  to  which  the  proposition  of  law  announced  Is  applicable. 

APPEAL  from  the  Warren  Circuit  Court. 

The  appellant  was  indicted  for  murder  in  the  first  degree. 
TTpon  a  plea  of  not  guilty,  the  jury  found  him  guilty  of 
manslaughter,  and  that  he  be  confined  for  three  years  in  the 
state's  prison. 

The  court  overruled  a  motion  for  a  new  trial  and  a  mo- 
tion in  arrest  of  judgment,  and  rendered  judgment  in  ac- 
cordance with  the  verdict. 

The  evidence  tended  to  prove  that  the  appellant,  in  an 
altercation  with  one  James  H.  Beckett,  inflicted  wounds 
with  a  knife,  from  which  Beckett  soon  afterwards  died. 

Frazer,  C.  J. — This  case  must  be  reversed  for  various 
reasons. 

There  was  not  a  particle  of  evidence  that  the  offense  - 
charged  was  committed  within  the  jurisdiction  of  the  court 
below.  This,  doubtless,  was  an  oversight,  but  without  such« 
evidence  there  should  have  been  an  acquittal. 

Then  the  court  in  its  instructions  told  the  jury,  that  the 
defendant  had,during  the  progress  of  the  trial, admitted  cer- 
tain important  facts,  and  that  the  facts  thus  admitted  must 
be  taken  as  if  proved  beyond  a  reasonable  doubt.  Now,  if 
such  admissions  were  made,  they  were  evidence,  and  yet  a 
bill  of  exceptions  purporting  to  contain  all  the  evidence  is 
wholly  silent  as  to  such  admissions  having  been  made.  We 
must  look  to  the  bill  of  exceptions  for  the  evidence,  and 
(though  we  may  apprehend  that  there  was  an  oversight  in 
this  respect  in  making  it  up)  we  are  compelled  to  hold,  as 
the  record  stands,  that  there  was  no  warrant  for  the  state- 
ment of  the  court. 

But,  to  come  to  what  may  be  deemed  the  merits  of  the: 
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case.  The  jury  waa  instructed  that  it  was  their  duty  to  ap- 
ply the  law,  as  ^ven  by  the  court,  to  the  facts  of  the  case; 
that  they  might  determine  the  law  for  themselves,  however; 
but  that  they  should  ^^be  well  satisfied  in  their  own  minds  of 
the  incorrectness  of  the  law  as  given  by  the  court  before 
assuming  the  responsibility  of  determining  it  for  them- 
selves." This  instruction,  carefully  analysed,  is  in  direct 
conflict  with  the  provision  of  the  Constitution  of  the  State, 
that  "in  all  criminal  cases  the  jury  shall  have  the  right  to 
•determine  the  law,'.'  and  with  the  oath  of  the  jury,  by  which 
each  juror  binds  his  conscience  to  render  a  true  verdict  ac- 
•cording  to  law.  Now,  the  jury  in  this  case  were  told,  in  ef- 
fect, that  the  law  as  given  by  the  court  must  bo  their  inflex- 
ible guide,  though,  tested  by  their  best  judgment^  it  was 
■erroneously  given — unless  it  was  quite  clear  to  their  minds 
that  the  court  was  wrong.  In  other  words,  they  must  be 
"well  satisfied"  that  their  own  opinion  of  the  law  was  cor- 
rect before  they  could  act  upon  it,  if  the  court  had  ex- 
pressed a  different  opinion.  The  result  of  this  would  be, 
in  some  cases,  that  a  jury  would  be  compelled  to  bring  in  a 
•verdict  not  in  accord  with  its  own  judgment  of  the  law— 
that,  though  by  express  provision  of  the  Constitution  it  is 
made  the  judge  of  the  law  of  the  case,  it  must,  nevertheless, 
'be  governed,  sometimes,  by  the  opinion  of  the  judge,  not- 
•mthstauding  that  differs  from  its  own. 

The  judge  is  required  by  statute,  in  criminal  cases,  to  in- 
struct the  jury  in  the  law.  The  consistent  theory  is,  that 
this  is  for  the  information  of  the  jury,  to  aid  it  in  forming 
.an  opinion  for  its  own  guidance.  If  the  judge  adorns  his 
high  place  by  his  learning  and  impartiality,  his  juries  will 
be  apt  to  rely  upon  his  instructions,  because  they  will  deem 
them  correct.  They  may  reasonably  rely  upon  him  as  a 
trustworthy  source  of  information  concerning  the  law,  as 
they  would  upon  a  truthful  witness  concerning  the  fiicts— 
not  because  any  rule  of  law  requires  that  they  must,  but 
•because  their  own  common  sense  suggests  the  credit  dae  to 
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the  legal  opinions  of  snch  a  judge.  But,  on  the  other  hand, 
a  magistrate  destitute  of  character  for  either  knowledge  of 
the  law  or  uprigtness  in  its  adnunistration,  and  who  so  de- 
ports himself  during  the  trial  as  to  destroy  confidence  in 
his  fairness,  will  not  be  so  apt  to  command  the  confidence  of 
his  jury.  He  would  not  be  worthy  of  it  Distrust  would, 
in  such  a  case,  result  from  the  exercise  of  sound  judgment. 
The  constitutional  provision  means,  that  in  criminal  cases 
juries  shall  be  free  to  exercise  this  judgment.  It  does  not 
proceed  upon  the  presumption  that  all  judges  know  the 
law  and  will  impartially  declare  it,  but,  on  the  contrary,  its 
necessity  was  suggested  by  circumstances  which  proved 
that  this  was  not  true.  Judges  had,  in  England,  stained 
the  ermine  by  using  their  position  to  secure  the  conviction 
of  citizens  in  defiance  of  law,  to  serve  the  purposes  of  par- 
ty. It  might  be  done  again,  and  here.  We  were  entering 
upon  the  experiment  of  an  elective  judiciary,  under  which 
judges  might  be  chosen  for  partizan  services,  and  might  be 
too  ready  to  serve  the  interest  that  had  given  them  position. 
Criminal  prosecutions  had  ever  been  a  favorite  resort  of 
those  in  power  in  times  of  high  excitement.  It  would  be 
some  security  against  possible  abuses,  to  put  the  ultimate 
function  of  judgment  of  the  law  as  well  as  the  facts  in  the 
hands  of  the  jury,  drawn  from  the  body  of  the  county;  and 
hence  it  was  done.  It  is  enough  that  it  is  so^written.  The 
courts  have  no  authority  to  modify  it,  for  that  would  be  to 
defeat,  in  a  measure  at  least,  the  end  which  it  was  designed 
to  secure.  It  is  too  plain  for  construction,  and  if  evils  shall 
result  from  giving  it  full  effect,  the  appropriate  remedy  must 
be  sought  elsewhere  than  in  the  courts. 

It  is  true,  that  upon  this  subject  a  correct  instruction  was 
given  at  the  request  of  the  defendant.  But  that  did  not 
repair  the  error.  Contradictory  instructions  would,  if  al- 
lowed, make  the  trial  by  jury  a  most  mischievous  institu- 
tion. 

The  seventh  instruction  given  at  the  request  of  the  pros- 
ecution should  have  been  withheld,  for  the  reason  that  thece 
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was  no  evidence  ut  all  to  which  it  could  be  properly  ap- 
plied. If  it  had  any  effect,  it  must  have  been  to  confuse 
the  jury. 

The  following  was  given  at  the  request  of  the  prosecution: 

"  6.  Every  sane  man  is  conclusively  presumed  to  contem- 
plate the  natural  and  probable  consequences  of  his  own  . 
acts;  and,  therefore,  the  intent  to  murder  is  conclusively 
inferred  from  the  deliberate  use  of  a  deadly  weapon." 

This,  though  transcribed  from  an  approved  text-book 
(1  Greenl.  Ev.  §  18),  is  not  sustained  by  the  authorities 
which  the  writer  cites  in  its  support.  It  is  entirely  at  vari- 
ance with  principles  which  have  received  the  uniform  sanc- 
tion of  all  the  courts  in  this  country  and  Great  Britain.  It 
is  a  great  inaccuracy,  and  it  is  strange  that  a  book  which 
has  passed  through  so  many  editions  eKould  still  contain' it. 
A  conclusive  presumption  admits  of  no  proof  to  rebut  it;  and 
murder  is  a  felonious  killing.  Such  is  the  technical  as  well 
as  popular  meaning  of  the  significant  terms  used  in  the  in- 
struction. The  purport  of  it,  then,  is,  that  if  the  defendant 
killed  the  person  named  by  the  deliberate  use  of  a  deadly 
weapon,  no  evidence  to  show  that  the  act  was  done  in  bis 
necessary  self-defense  can  be  sufficient  to  rebut  the  pre- 
sumption, or  to  prove  that  the  killing  was  excusable  and 
not  felonious.  Evidence  for  that  purpose  was  oftered  and 
admitted;  and,  indeed,  that  seems  to  have  been  the  defense 
relied  on.  It  can  therefore  be  readily  seen  how  fatal  to  the 
rights  of  the  defendant  this  charge  was,  if  followed  by  the 
jury.  Nor  was  this  error  cured  by  giving  a  contradictory 
and  correct  instruction  upon  the  subject,  at  the  request  of 
the  defendant. 

We  find  occasion  in  this  case  to  say  that  the  practice  of 
giving  apparently  conflicting  instructions,  though  not  really 
so  inteaded,  and  leaving  the  jury  to  conjecture  which  of 
them  should  be  applied  to  a  given  state  of  facts,  is  not  favor- 
able to  the  correct  adminstration  of  justice.  The  court 
should  generally  tell  the  jury  the  state  of  facts  to  which  the 
proposition  of  law  announced  is  applicable.     Then  there 
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will  be  no  seeming  conflict  in  the  instructions,  to  embarrass, 
confuse,  and  misleacL  In  this  case,  the  court  remarked  to 
the  jury,  that  "it  may  appear  to  you  that  there  is  some  con- 
flict; but  it  is  necessary  to  submit  to  you  the  law  as  it  might 
be  applicable  to  the  diflTerent  views  of  the  evidence  as  to 
the  facts  in  this  case,  which  it  is  the  exclusive  province  of 
the  jury  to  determine;  and  it  will,  therefore,  be  your  duty 
to  construe  all  the  instructions  together."  This  appearance 
of  conflict  should  have  been  avoided  as  we  have  suggested; 
and  then  the  tusk  of  construing  the  instructions  together 
would  have  been  possible  and  easy.  We  need  not  lengthen 
this  opinion  by  specifying  the  particulars  doubtless  alluded 
to  by  the  judge  below,  which  called  for  these  observations 
upon  the  subject. 

Reversed,  and  reiranded  for  a  new  trial.  Prisoner  to  be 
returned. 

D.  W.  VoorheeSj  T.  F.  Davidson,  and  J.  McCabe,  for 
appellant. 

D.  E,  Williamson^  Attorney  General,  for  the  State. 


Stevens  v.  The  State. 

C&iMiNAL  Law. — Insanity, — Where  a  person  is  moved  to  the  commission  of 
an  unlawful  act  bj  an  insane  impalse  controlling  his  will  and  his  judgment, 
he  is  not  guilty  of  a  crime;  and  if  he  is  a  monomaniac  on  any  subject,  it 
is  wholly  immaterial  upon  what  subject,  so  that  the  insane  impulse  leads  to 
the  commission  of  the  act. 

Same. — Knowledge  of  Eight  and  Wrong. — On  the  trial  of  an  indictment  for 
murder  in  the  first  degree,  the  court  instructed  the  jury,  that  if  they  be- 
lieved from  the  evidence  "  that  the  defendant  knew  the  difference  between 
right  and  wrong  in  respect  to  the  act  in  question,  if  he  was  conscious  that 
suck  act  was  one  which  he  ought  not  to  do^  and  if  that  act  was  at  the 
same  time  contrary  to  the  law  of  the  State,  then  he  is  responsible  for  his 
acts." 

ffeldf  that  this  is  not  law. 
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Sam K. — So  far  as  a  person  acts  under  the  influence  of  mental  disease  he  is  not 
crimi  nail  J  accountable;  and  the  jury  in  a  criminal  case  must  be  satisfied 
beyond  a  reasonable  doubt  of  the  defendant's  mental  capacitj  to  commit  the 
crime  charged. 

APPEAL  from  the  Vigo  Criminal  Circuit  Court. 

GiiEGOKT,  J. — The  appellant  was  indicted  in  the  court  be- 
low for  murder  in  the  first  degree.  He  pleaded  "not  gnU- 
ty,"  and  was  tried  hy  jury ;  verdict  guilty,  affixing  the  death 
penalty. 

The  defense  was  insanity.  The  evidence  as  to  insanity 
was  slight,  but  sufficient  to  carry  the  question  to  the  jury. 
The  motion  for  a  new  trial  was  based  upon  alleged  errors 
of  law  occurring  at  the  trial,  in  the  instructions  of  the  court 
to  the  jury. 

At  the  instance  of  the  .prosecuting  attorney,  the  court  in- 
structed the'jury,  that,  "in  order  to  excuse  a  man  for  killing 
another  on  the  ground  of  insanity,  it  must  appear  to  the 
satisfaction  of  the  jury,  that  he  was  either  absolutely  in- 
sane at  the  time  of  the  act,  so  that  he  did  not  know  the  dif- 
ference between  right  and  wrong ;  or  that  he  was  laboring 
under  some  form  of  monomania  by  which  he  was  irresisti- 
bly impelled,  by  an  uncontrollable  will,  to  the  perpetration 
of  the  act;  but  such  monomania  must  be  in  relation  to  (he  ad 
of  killing,  for  if  it  is  monomania  upon  some  other  subject^  it  does 
not  excuse  a  Idlling. 

"If  a  man  becomes  a  monomaniac  on  account  of  the  mor- 
bid state  of  his  domestic  affections,  or  if  he  becomes  so  on 
account  of  the  morbid  state  of  his  religious  feelings,  in  eith- 
er case  his  moral  sense  is  only  afiected  by  the  cause  of  his 
disease;  that  is,  he  is  only  excused  from  the  commission  of 
crime  so  far  as  he  acts  under  the  irresistible  influence  of  the 
particular  monomania  under  which  he  is  laboring;  and  if, 
although  laboring  under  either  of  said  forms  of  monomania,  he 
shall  kill  a  man  with  premeditation^  malice,  and  purpose,  he 
xcould  be  without  excuse,  and  would  be  guilty  of  murder  in  the 
first  degree. 

"In  order  to  excuse  a  man  for  the  commission  of  a  crime, 
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on  the  ground  of  monomania,  it  must  appear  that  the  mono- 
mania  had  relation  to  the  particular  crime  committed;  and  if  it 
teas  monomania  upon  any  other  siibjecty  it  icould  be  no  excuse, 

''When  a  man  kills  another  loithout  having  given  any 
previous  indications  of  insanity^  and  afterwards  so  acts  as  to 
appear  to  be  insane,  the  jury  should  consider  this  fact,  to 
determine  whether  insanity  is  not  simulated,  or  pretended, 
and  if  they  find  that  it  was  pretended,  it  should  not  weigh 
anything  in  their  decision  of  the  question  of  guilt  or  inno- 
cence." 

It  is  claimed  that  the  parts  of  these  instructions  itali- 
cized are  erroneous. 

At  the  request  of  the  defendant,  the  jury  were  instructed, 
that  "if  they  believed  from  the  evidence  that  when  the 
prisoner  committed  the  act  charged  in  the  indictment  he 
was  laboring  under  any  irresistible  and  uncontrollable  men- 
tal delusion,  impelling  him  to  do  said  act;  that  he  was  at  the 
time  of  the  perpetration  of  said  killing  in  such  a  state  of 
mind  as  to  be  unable  to  control  his  will  and  his  actions  in  re- 
gard to  the  act  so  committed;  then,  in  judgment  of  law,  he 
was  insane,  and  could  not  be  guilty  of  the  offense  of  mur- 
der charged  in  the  indictment;  and  he  is  consequently  enti- 
tled to  a  verdict  of  not  guilty. 

"If  the  jury  believe  from  the  evidence  that,  at  the  time 
of  committing  the  act  charged  in  the  indictment,  the  pris- 
oner was  moved  thereto  by  an  insane  impulse,  controlling 
his*  will  and  his  judgment,  an  impulse  too  powerful  for  him 
to  resist;  and  said  insane  impulse  arose  from  causes  physical 
or  moral,  or  from  both  combined,  not  voluntarily  induced 
by  himself;  under  such  circumstances  the  jury  cannot  find 
the  defendant  guilty  as  charged." 

The  defendant  asked,  at  the  proper  time,  the  following 
instruction:  that  "if  the  jury  entertain  a  reasonable  doubt 
as  to  the  soundness  of  the  mind  of  the  prisoner  at  the  time 
of  the  commission  of  the  homicide  charged,  he  is  entitled 
to  the  benefit  of  that  doubt,  as  he  would  be  to  the  benefit 
of  a  doubt  as  to  any  other  material  fact  in  the  case;  it  being, 
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under  the  statute  of  this  State,  a  necessary  ingredient  of 
the  offense,  that  the  person  charged  shall  at  the  time  of  the 
commission  of  the  offense  be  of  sound  mind ;  and  if  the 
evidence  shows  that  the  prisonei',  at  the  time  of  the  com- 
mission of  the  act,  was  not  of  such  sound  mind,  although 
the  jury  may  believe  he  had  judgment  and  reason  sufficient 
to  discriminate  between  right  and  wrong  in  the  ordinary 
afiairs  of  life,  even  at  the  time  of  the  commission  of  the 
offense,  they  cannot  find  him  guilty."  The  court  refused 
to  give  the  instruction  as  asked,  but,  over  the  objection  of 
the  defendant,  gave  it  with  this  qualification:  "If  the  jury 
believe  from  the  evidence  that  the  defendant  knew  the 
difference  between  right  and  wrong  in  respect  to  the  act 
in  question;  if  he  was  conscious  that  such  act  was  one  which 
he  ought  not  to  do ;  and  if  that  act  was  at  the  same  time  con- 
trary to  the  law  of  the  State;  then  he  is  responsible  for  his 
acts." 

It  is  undoubtedly  the  law,  as  charged  by  the  court  be- 
low, that  if  the  defendant  was  moved  to  the  act  by  an  in- 
sane impulse  controlling  his  will  and  his  judgment,  then  he 
-was  not  guilty  of  the  crime  charged.  And  if  the  defend- 
ant was  a  monomaniac  on  any  subject,  it  was  wholly  im- 
material upon  what  subject,  so  that  the  insane  impulse  led 
to  the  commission  of  the  act. 

It  is  claimed  that  the  instructions  as  to  this  point  given 
by  the  court  at  the  instance  of  the  State's  attorney  were 
calculated  to  mislead  the  jury,  and  two  members  of  this 
court  are  of  that  opinion.  It  is  clear  that  the  instructions 
might  have  been  put  in  better  form,  but  I  have  no  doubt 
that  they  are  correct  law  as  they  were  intended  by  the  court 
to  be  understood,  and  particularly  as  explained  by  the  court 
in  the  instructions  asked  by  the  defendant.  But  if  this 
case  turned  upon  that  question,  I  should  hesitate  to  deter- 
mine that  a  jury  might  not  have  been  misled  by  instruc- 
tions about  the  meaning  of  which  there  is  a  difi:erence  of 
opinion  among  the  members  of  this  court. 

It  is  claimed  that  the  court  erred  in  the  instruction  in 
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reference  to  simulating  insanity  after  the  commission  of  the 
act,  in  assuming  that  the  defendant  had  given  no  previous 
indications  of  insanity.  There  was  some  evidence  of  pre- 
vious indications  of  insanity,  but  we  do  not  understand  the 
instruction  as  making  any  such  assumption.  The  instruc- 
tion may  not  have  been  applicable  to  the  case  made,  and 
may  have  misled  the  jury. 

But  we  are  clear  that  the  court  below  erred  in  giving  the 
qualification  to  the  instruction  asked  by  the  defendant. 

The  statute  provides,  that  "if  any  person  of  sound  mind 
shall  purposely  and  with  premeditated  malice,  kill  any  hu- 
man being,  such  person  shall  be  deemed  guilty  of  murder 
in  the  first  degree."     2  G.  &  H.  435,  sec.  2. 

The  legislature  have  defined  the  meaning  of  the  expres- 
sion, "persons  of  unsound  mind."  It  is  provided  that  this 
phrase  "shall  be  taken  to  mean  any  idiot,  non  compos^  luna- 
tic, monomaniac,  or  distracted  person."  2  G.  &  H.  573-4, 
sec.  1. 

The  great  difficulty  has  been,  in  cases  of  partial  insanity, 
to  fix  the  standard  of  criminal  responsibility.  The  leading 
case  in  this  country  is  the  Commomcealth  v.  Rogers^  7  Met. 
500.  Chief  Justice  Shaw,  in  his  charge  to  the  jury  in 
that  case,  said,  "the  difficulty  lies  between  these  extremes, in 
the  cases  of  partial  insanity,  where  the  mind  may  be  clouded 
and  weakened,  but  not  incapable  of  remembering,  reason- 
ing and  judging,  or  so  perverted  by  insane  delusion,  as  to 
act  under  false  impressions  and  influences.  In  these  cases, 
the  rule  of  law,  as  we  understand* it,  is  this:  A  man  is  not 
to  be  excused  from  responsibility,  if  he  has  capacity  and 
reason  sufficient  to  enable  him  to  distinguish  between  right 
and  wrong,  as  to  the  particular  act  he  is  then  doing;  a 
knowledge  and  consciousness  that  thd  act  he  is  doing  is 
wrong  and  criminal,  and  will  subject  him  to  punishment. 
In  order  to  be  responsible,  he  must  have  sufficient  power 
of  memory  to  recollect  the  relation  in  which  he  stands  to  ^ 
others,  and  in  which  others  stand  to  him;  that  the  act  he  is 
doing  is  contrary  to  the  plain  dictates  of  justice  and  right, 
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injurious  to  others,  and  a  violation  of  the  dictates  of  duty. 
On  the  contrary,  although  he  may  be  laboring  under  par- 
tial insanity,  if  he  still  understands  the  nature  and  charac- 
ter of  his  act,  and  its  consequences;  if  he  has  a  knowledge 
that  it  is  wrong  and  criminal,  and  a  mental  poiper  sufficient 
to  apply  that  Icnowledge  to  his  own  case^  and  to  know  that,  if 
he  does  the  act,  he  will  do^  wrong  and  receive  punishment; 
such  partial  insanity  is  not  sufficient  to  exempt  him  from 
responsibility  from  criminal  acts." 

As  we  understand  this  charge,  it  does  not  go  to  the  length 
of  fixing  the  test  of  "a  knowledge  of  right  and  wrong;" 
it  recognizes  the  necessity  of  a  mental  power  sufficient  to 
apply  that  knowledge  and  act  accordingly.  The  charge  is 
by  no  means  clear,  and  we  think  that  it  is  not  entitled  to 
the  weight  usually  awarded  it. 

The  law  was  much  better  put  by  Judge  Brewster  ia 
Commonwealth  v.  Haskell  (See  4  Am.  Law  Rev.  240),  thus : 
"that  the  true  test  lies  in  the  word,  power.  Has  the  de- 
fendant in  a  criminal  case  the  power  to  distinguish  right 
from  wrong,  and  the  power  to  adhere  to  the  right  and  to 
avoid  the  wrong?  Has  the  defendant,  in  addition  to  the  ca- 
pacities mentioned,  the  power  to  govern  his  mind,  his  body, 
and  his  estate?" 

Indeed,  there  are  very  strong  reasons  for  holding,  that 
the  charge  of  Chief  Justice  Perlby,  in  the  State  v.  Hke 
(See  4  Am.  Law  Rev.  245-6),  is  the  true  law  on  this  subject. 
He  instructed  the  jury, "that  the  verdict  should  be  *not  guil- 
ty by  reason  of  insanity,'"  if  the  killing  was  the  offspring  or 
product  of  mental  disease  in  the  defendant;  that  neither 
delusion  nor  knowledge  of  right  and  wrong,  nor  design  or 
cunning  in  planning  and  executing  the  killing,  and  escap- 
ing or  avoiding  detection,  nor  ability  to  recognise  acquaint- 
ances, or  to  labor,  or  transact  business,  or  manage  affaire, 
is,  as  a  matter  of  law,  a  test  of  mental  disease;  but  that  all 
symptoms  and  all  tests  of  mental  disease  are  purely  mat- 
ters of  fact  to  be  determined  by  the  jury." 

The  argument  that  leads  strongly  to  this  conclusion  is  to 
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be  found  in  the  able  dissenting  opinion  of  Judge  Dob,  in 
Boardman  v.  Woodman,  47  TS.  H.  120  (See  p.  146  et  seq). 

It  is  not  necessary  fpr  us  to  go  this  length  in  the  case  in 
judgment. 

In  a  criminal  case,  the  jury  must  be  satisfied  beyond  a 
reasonable  doubt  of  the  defendant's  mental  capacity  to  com- 
mit the  crime  charged.  This  is  but  an  application  of  the 
general  principle,  that  the  criminal  intent  must  be  proved, 
as  well  as  the  act;  that  without  a  capable  mind,  such  intent 
cannot  exist,  the  very  element  of  crime  being  wanting. 
Such  terms  as  "criminal  intent,"  "vicious  will,"  and  "ijpe 
of  reason,"  are  used  in  a  very  broad  and  general  sense,  in- 
cluding the  idea  that  the  mind  must  be  in  such  a  reasona- 
ble condition  as  to  be  capable  of  giving  a  guilty  character  \ 
to  the  act.  The  will  does  not  join  with  the  act,  and  there  I 
is  no  guilt,  when  the  act  is  directed  or  performed  by  a  de-  / 
fective  or  vitiated  understanding.  So  far  as  a  person  acts  / 
under  the  influence  of  mental  disease  he  is  not  accountable./ 

"We  wish  in  this  case  to  be  understood  as  simply  holding 
that  the  qualification  of  the  instruction  asked  by  the  de- 
fendant was  not  law,  and  for  this  reason  the  court  below 
ought  to  have  granted  a  new  trial. 

Judgment  reversed,  cause  remanded,  with  directions  to 
grant  a  -new  trial,  and  for  further  proceedings. 

Elliott,  J.,  was  absent. 

J.  P.  Bairdy  C.  Cruft,  W.  E.  McLean,  and  J.  <ZV1  JRferce, 
for  appellant. 

R.  ir.  Thompson  and  D.  E.  WUliamson,  Attorney  Gen- 
eral, for  the  State. 
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Bbadley  v.  The  State  * 

Ikstbuctions  to  Jubt. — Conflict  of. — An  erroneous  instmction  to  the  jury  iu 
a  criminal  case  cannot  be  corrected  by  another  instmction  which  states  the 
law  accurately,  unless  the  erroneous  instruction  be  thereby  plainly  with- 
drawn from  the  jury. 

Samb. — Extracts  from  Book*. — The  law  which  goes  to  the  jury  from  the  court 
should  be  given  as  law,  unquestioned  by  authorities  extracted  from  books. 

Reasonable  Doubt. — A  juror  in  a  criminal  case  ought  not  to  condemn  unless 
the  eyidcncc  excludes  from  his  mind  all  reasonable  doubt  as  to  the  guilt  of 
the  accused — that  is,  unless  he  be  so  convinced  by  the  evidence,  no  matter 
what  the  class  of  the  evidence,  of  the  defendant's  guilt,  that  a  prudent  man 
would  feel  safe  to  act  upon  that  conviction  in  matters  of  the  highest  con- 
cern and  importance  to  his  own  dearest  personal  interests,  under  circumstan- 
ces where  there  was  no  compulsion  resting  upon  him  to  act  at  all.  Arnold 
V.  The  State,  23  Ind.  170,  explained. 

Saue. — On  the  trial  of  an  indictment  for  murder  in  the  first  dcgTee,the  court 
instructed  the  jury,  in  effect,  that  if  the  evidence  satisfied  them  of  the  guilt 
of  the  defendant  with  such  certainty  that  a  prudent  man  would  feel  safe  in 
acting  upon  such  conviction  in  his  own  important  affairs,  then,  in  such  case, 
there  would  be  no  reasonable  doubt  of  the  defendant's  guilt. 

Eeldy  that  this  test  was  too  narrow. 

IifSANiTY — The  defendant  in  a  criminal  case  is  not  required  to  prove  his  in- 
sanity in  order  to  avail  himself  of  that  defense,  but  merely  to  create  a  rea- 
sonable doubt  on  this  point,  whereupon  the  burden  of  proving  his  sanity 
falls  upon  the  state. 

Save. —  Cognitive  and  Conative  Faculties. — Insanity  is  a  disease  which  may  im- 
pair or  totally  destroy  cither  the  understanding  or  the  will,  or  both;  and  in 
a  criminal  case  all  symptoms  of  such  disease  and  its  effect  upon  these  faculties 
should  go  to  the  jury,  and  they  must  determine,  as  a  matter  of  fact,  the 
mental  condition  of  the  defendant;  and  an  instruction  to  them  which  lim- 
its their  inquiry  to  the  condition  of  the  power  to  apprehend  by  the  under- 
standing is  erroneous. 

Same. —  Voluntary  Drunkenness. — Continued  Drunkenness. — Voluntary  drunk- 
enness is  no  excuse  for  the  commission  of  a  crime,  but  insanity  produced  by 
continued  drunkenness  is  a  good  defense  in  a  criminal  action. 

Same. — Hereditary. — Evidence. — Evidence  of  the  insanity  of  the  mother  and 
uncle  or  other  relatives  of  the  defendant  in  a  criminal  case  must  be  disre- 
garded, if  there  be  not  other  evidence  tending  to  show  that  he  was  himself 
insane  at  the  time  he  did  the  act  charged. 

Pbescmption. —  Use  of  Deadly  Weapon. — The  intent  to  murder  is  not  conclu- 
sively presumed  from  the  deliberate  use  of  a  deadly  weapon. 


*This  opinion  was  rendered  at  the  beginning  of  the  May  Term,  1870. 
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WiTSESS. — Discredit  of  hy  the  Court — An  attempt  in  an  instruction  to  the 
jurj  in  a  criminal  case  to  cost  discredit  upon  a  medical  witness  because  ho 
had  attended  the  trial  from  a  neighboring  state  to  testify  in  behalf  of  the 
defendant  with  the  expectation  that  his  expenses  would  be  paid  by  the  de« 
fendant  or  others  for  him,  the  defendant  being  a  stranger  to  such  witness, 
was  disapproved. 

APPEAL  from  the  Switzerland  Circuit  Court. 

Ray,  J. — Cincinnatus  Bradley,  the  appellant,  was  indicted 
for  murder  in  the  first  degree.  He  changed  the  venue  from 
before  the  judge,  on  account  of  alleged  bias  and  prejudice. 
A  judge  of  another  circuit  was  called  by  Judge  Berkshire 
to  try  the  cause. 

A  jury  found  the  defendant  guilty  of  murder  in  the  sec- 
ond degree,  and  that  he  be  sentenced  to  the  penitentiary 
during  life.  Motion  for  a  new  trial  overruled;  motion  in 
arrest  of  judgment  overruled;  judgment  on  the  verdict. 

The  evidence  shows  that  the  defendant  and  the  deceased 
were,  on  the  20th  day  of  September,  1868,  living  with  their 
families  in  difierent  parts  of  the  same  house,  which  was 
owned  by  the  defendant;  that  no  serious  quarrel  or  ill  feel- 
ing had  ever  existed  between  them;  that  deceased  was  sit- 
ting in  the  yard,  smoking  and  reading,  while  the  defend- 
ant was  engaged  in  driving  hogs  out.  of  the  yard,  in  do- 
ing which  he  became  greatly  enraged ;  and,  after  knock- 
ing one  of  the  hogs  down  with  a  boulder,  and  throwing  it 
over  the  river  bank,  he  went  into  the  house,  declaring  his 
intention  to  get  his  pistol  and  shoot  the  deceased;  that 
he  came  out  with  his  pistol,  and  deceased  was  seen  with 
his  stool  in  his  hand,  coming  toward  the  house;  and  that 
when  deceased  was  from  fifteen  to  thirty  steps  from  the 
porch,  the  defendant  fired  from  where  he  stood  on  the  porch, 
the  ball  hitting  deceased  in  the  right  side  of  the  chest,  pene- 
trating the  lungs  and  inflicting  a  severe  and  dangerous 
wound.  The  deceased  fell  when  the  shot  was  fired.  The 
evidence  is  conflicting  as  to  whether  his  lower  extremities 
were  paralysed  by  the  wound  or  not — ^some  witnesses  say- 
ing that  they  were,  and  others  that  they  were  not. 

After  the  shot,  defendant  offered  to  assist  the  wife  of  the 
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wounded  man  to  carry  him  into  the  house,  saying  that  he  had 
shot  him,  and  was  sorry  for  it.  But  the  wife  refusing  to 
let  him  assist,  he  said  he  had  shot  him,  and  was  glad  of  it. 

The  defendant  and  his  wife  then  started  with  their  child 
to  the  river,  and  endeavored  to  get  across,  first  on  the  fer- 
ry-boat, and,  on  being  refused  a  passage,  then  by  taking  a 
skiff  that  was  lying  on  the  shore;  and  after  putting  his  wife 
and  child  into  it  and  trying  to  push  off,  he  was  prevented 
by  those  present,  and  said  that  he  had  done  what  he  had 
to  the  deceased  in  self-defense;  and  that  he  did  not  want  to 
be  arrested  on  Sunday;  and  if  they  would  let  him  go  to 
Kentucky  he  would  return  the  next  day  and  answer  for 
what  he  had  done.  Upon  returning  to  his  house,  he  was 
arrested,  and  the  pistol — one  of  Sharpens  patent,  four-bar- 
relled pistols — taken  from  him,  three  barrels  being  loaded, 
one  empty,  and  a  bottle  of  whiskey  about  half  full.  After 
his  arrest  he  made  an  effort  to  get  away,  caught  the  sheriff 
by  the  ^eard,  and  struggled  with  him.  When  at  the  magis- 
trate's office  he  asked  the  officer  who  had  charge  of  the 
pistol  for  it,  for  the  avowed  purpose  of  getting  the  barrel 
from  the  stock  and  throwing  it  away.  Afterwards  he  spoke 
of  being  admitted  to  bail  in  some  small  amount,  and  of  his 
ability  to  give  it;  and  while  in  jail  he  made  an  offer  of  eight 
thousand  dollars  to  the  sheriff,  if  he  would  not  lock  him 
up.  This  offer  was  in  writing.  He  employed  a  physician  to 
attend  upon  the  deceased,  and  paid  five  hundred  dollars; 
he  emplo^'ed  and  broke  with  several  attorneys,  to  each  of 
whom  he  agreed  to  pay  not  le&s  than  five  hundred  dollars. 

In  the  meantime,  the  deceased,  being  wounded  severely, 
was  carried  first  into  his  own  house,  where  he  remained  sev- 
eral days;  then  he  was  carried  to  the  house  of  Mr.  Jennings, 
where  he  again  remained  some  weeks,  and  seemed  to  be  im- 
proving, when  he  was  a  second  time  removed,  this  time  to 
the  house  Mrs.  Salinda  Plew,  from  which  time  he  grew 
worse  until  he  died,  about  ten  weeks  after  he  was  shot 
Before  his  last  removal  his  appetite  was  good,  his  wound 
closed,  his  limbs  recovered  tibeir  motion,  and  he  seemed 
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Jikely  to  recover.  After  his  removal  he  grew  worse,  acute 
inflammation  of  the  lungs  setting  in,  resulting  in  suppura- 
tion and  finally  in  death.  There  was  testimony  tending  to 
show  that  his  death  was  caused  by  this  inflammation,  and 
not  by  the  wound;  and  whether  the  shot  or  other  causes 
produced  his  death,  was  a  question  fiercely  debated  upon 
the  trial. 

The  shot  was  inflicted,  and  the  deceased  died,  in  Switzer- 
land countv. 

If  the  death  should  be  found  to  have  been  caused  by  the 
wound  inflicted  upon  the  deceased  by  the  defendant  with 
the  pistol,  then  the  defense  relied  upon  was,  that  he  was  in- 
sane at  the  time  the  fatal  shot  was  fired,  and,  consequently, 
incapax  dolL 

The  evidence  adduced  by  defendant  upon  this  point, 
stated  in  a  very  general  way,  tended  to  establish  the  follow- 
ing facts: —  ^ 

1.  That  his  mother  became  and  was  insane  for  twenty 
years  before  her  death,  being  at  first  wild  and  maniacal, 
but  as  she  grew  older  becoming  more  quiet,  and  finally  set- 
tling into  a  state  approaching  dementia,  in  which  condition 
she  died.  The  defendant  was  about  ten  years  old  when  she 
became  insane,  and  was  thenceforth,  until  he  was  over 
twenty,  in  the  almost  exclusive  company  of  his  mother, 
who  in  her  fondness  for  him  was  in  the  habit  of  taking  him 
out  on  the  banks  of  the  river  and  spending  whole  days 
building  houses  for  him  of  sticks. 

2.  That  William  Gray,  the  twin  brother  of  defendant's 
mother,  became  insane,  and  for  a  long  time  sought  opportu- 
nities to  destroy  his  own  life,  in  which,  though  often  pre- 
vented by  the  vigilance  of  his  relatives,  he  finally  succeeded, 
by  shooting  himself  to  death.  His  insanity  is  traced  to  no 
known  cause  so  far  as  the  evidence  discloses. 

3.  That  defendant's  sister — ^half-sister, by  his  father — ^was 
also  insane,  and  when  last  heard  from  confined  in  a  lunatic 
asylum  in  Connecticut.    Her  insanity  is  not  well  defined, 
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or  rather  is  not  characterized  by  the  witnesses;  but  it  was 
total  and  undoubted. 

4.  That  Hugh  Manfred,  a  cousin  of  defendant,  had  be- 
come insane  in  consequence  of  an  injury  inflicted  by  ahorse 
tramping  upon  his  head ;  but  ho  subsequently  partially  or 
wholly  recovered. 

5.  That  defendant  himself,  when  a  mere  child,  had  been 
seized  by  somo  disease  in  the  legs,  which  confined  him  for 
five  or  six  years  to  his  room  and  bed ;  and  when  he  partial- 
ly recovered  the  use  of  his  limbs,  he  was  seized  with  a  dis- 
ease of  the  spine,  which  resulted  in  a  great  and  permanent 
curvature  of  the  spinal  column,  and  confined  him  to  the 
house  and  bed  until  he  was  nearly  or  quite  sixteen  years  of 
age;  that  his  sickness  had  up  to  that  time  precluded  all 
attempts  to  educate  him;  and,  although  upon  his  recovery 
so  far  as  to  be  able  to  go  about  his  father  made  great  efibrts 
to  educate  him,  his  mind  was  so  weak  and  imbecile  as  to 
render  them  utterly  unavailing;  that  his  mind  remamed 
that  of  a  mere  child  until  after  he  was  twenty  years  old; 
and  that  being  now  over  thirty,  he  never  has  acquired  aay 
facility  in  reading  or  writing. 

The  evidence  tends  to  show  that  for  the  last  seven  or 
eight  years,  and  according  to  some  of  the  witnesses,  for  ten, 
he  had  been  a  constant,  habitual,  and  excessive  drinker  of 
alcoholic  stimulants;  and  had  been,  in  fact,  during  the  seven 
or  eight  years  immediately  before  the  shooting,  constantly 
drunk — an  habitual  drunkard.  On  this  point  there  is  almost 
no  contrariety  in  the  evidence.  There  is  evidence  tending 
to  show  that  the  small  amount  of  mind  he  ori^nally  had 
was  by  this  inveterate  habit  of  drunkenness  still  further 
weakened  and  impaired,  until  his  memory  was  almost  en- 
tirely  destroyed;  one  of  his  attorneys  testifying  that  he 
could  not  remember  what  might  occur  in  relation  to  his  bus- 
iness between  them  from  one  consultation  to  another,  al- 
though such  consultations  often  occurred  within  a  day  or 
two  of  each  other,  and  sometimes  even  on  the  same  day; 
and  that  when  he  would  have  some  one  vmting  a  letter  for 
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him,  lie  could  not  remember  what  he  desired  to  have  writ- 
ten in  the  letter,  after  ho  had  begun  it.  The  evidence  also 
showed  that,  being  poor,  he  had  recently  before  the  shoot- 
ing was  done  become  the  heir  or  legatee  of  a  wealthy  rela- 
tive, and  was  in  consequence  raised  from  poverty  to  op- 
ulence "in  a  day.  Succeeding  this  change  in"  his  circum- 
stances, his  habit  of  drunkenness  and  its  injurious  effect 
on  his  mind  seem,  according  to  the  testimony  of  some  of 
the  witnesses,  to  have  become,  if  possible,  more  deeply 
marked. 

He  was,  just  before  and  during  the  trial,  examined  by  at 
least  four  physicians,  who  also  heard  the  evidence  touch- 
ing the  insanity  of  his  mother,  her  brother,  defendant's  sis- 
ter, and  cousin,  as  well  as  that  unfolding  his  own  previ- 
ous life,  habits,  and  condition,  all  of  whom  concurred  in  the 
opinion,  which  they  delivered  as  experts,  that  the  facts 
proved  in  relation  to  defendant's  mother,  uncle,  sister,  and 
cousin,  tended  strongly  to  prove  that  insanity  was  heredir-- 
tary  in  the  family  of  the  defendant;  and  that  the  defendant 
himself  was  insane  at  the  time  he  shot  the  deceased.  They 
also  testified,  upon  a  hypothetical  case,  involving  substan- 
tially the  facts  proved,  and  of  which  there  was  evidence- 
to  go  to  the  jury,  that  the  defendant  was  insane  at  the* 
moment  of  the  fatal  act;  and  that  his  appearance  in  court 
and  at  the  jail  strengthened,  rather  than  weakened,  their 
conclusion  as  to  his  insanity. 

There  was  little  if  any  evidence  tending  to  show  any 
cause  why  the  defendant  shot  Evans.  Indeed,  so  far  as  the* 
evidence  discloses  the  relations  of  defendant  and  deceased, . 
they  had  always  been  friendly,  and  the  act  went  to  the  jury 
apparently  without  a  motive. 

The  State  introduced  proof  tending  to  show  that  defend- 
ant's mother  did  not  become  insane  until  he  was  about  ten. 
years  old;  and  that  the  immediate  cause  of  her  insanity 
was  the  death  of  two  children,  who  both  died  at  the  same- 
time. 

Vol.  XXXI.— 32 
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The  State  also  introduced  evidence  of  eight  or  ten,  or 
it  may  be  more,  of  defendant's  acquaintances  and  neighbors, 
who  testified  that  up  to  the  time  of  the  shooting  they  ^lad 
severally  known  the  defendant  for  a  longer  or  shorter  peri- 
od, had  noticed  nothing  unusual  in  his  manner  or  appear- 
ance, and  that  they  did  not  regard  him  as  insane.     * 

We  proceed  to  the  consideration  of  the  charges  given  bj 
the  court  in  relation  to  insanity,  and  those  that  on  general 
principles  must  be  held  to  apply  to  and  give  point  to  the 
flame.     They  are  as  follows: — 

"2.  The  law  presumes  all  persons  to  be  of  sound  mind, 
and  in  a  charge  of  murder  it  is  not  necessary  for  the  State 
to  prove,  to  make  out  the  ofiense,  that  the  accused  was  not 
insane.  If  it  is  claimed  that  he  was,  the  defendant  must 
prove  the  fact  in  his  defense. 

"4.  The  act  must  be  done  intentionally;  and  I  instruct 
3*ou  that  a  sane  man  is  conclusively  presumed  to  intend  the 
natural  and  probable  consequences  of  his  own  acts,  and  the 
intent  to  murder  is  conclusively  inferred  from  the  deliberate 
use  of  a  deadly  weapon. 

"6.  The  rule  of  law  is,  that  if  from  the  evidence  in  the 

•case  the  jury  have  a  reasonable  doubt  as  to  any  material 

fact  going  to  the  defense,  or  necessary  to  make  the  cause, 

the  prisoner  is  entitled  to  the  benefit  of  the  doubt.    But 

you  cannot  go  out  of  the  evidence  to  hunt  for  doubts;  but 

the  doubts,  if  any  exist,  must  arise  out  of  the  evidence  in 

the  case.    By  a  reasonable  doubt,  in  law,  is  intended  this: 

vfhen  the  evidence  is  not  sufficient  to  satisfy  the  judgment 

*of  the  truth  of  a  proposition,  with  such  certainty  that  a 

prudent  man  would  feel  safe  in  acting  upon  it  in  his  own 

.important  affairs.    And,  if  the  evidence  in  the  case,  upon 

.any  material  point  for  the  State  and  defense  considered, 

•does  not  satisfy  your  judgment  of  the  truth  of  all  material 

.propositions  In  the  case,  and  of  the  criminal  liability  of  the 

I  defendant,  with  such  certainty  that  a  prudent  man  would 

(feel  safe  in  acting  upon  said  matters  in  his  own  important 
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affairs,  thei\,  in  such  case,  there  would  be  a  reasonable  doubt 
in  the  case,  within  the  meaning  of  the  law  as  to  reasonable 
doubts  in  criminal  ca^es. 

"9,  To  constitute  the  defense  of  insanity  so  as  to  excuse 
the  defendant  from  the  punishment  imposed  by  law  for  the 
offense  charged,  it  is  not  sufficient  to  show  a  weakness  of 
mind  only;  but  it  is  necessary  to  prove  such  a  deprivation 
of  the  reasoning  and  mental  powers,  at  the  time  of  the  kill- 
ing, as  shows  that  the  defendant  did  not  know  the  conse- 
quences of  his  act,  and  that  it  was  a  wrong,  and  that  it  was 
illegal. 

"10.  If  the  defendant,  at  the  time  he  did  the  act  charged, 
knew  what  he  was  doing,  and  that  it  was  wrong,  and  a  vio* 
lation  of  law,  then  he  is  liable  to  punishment  for  it,  like 
any  other  person.  The  law  will  not  weigh  or  consider  the 
different  grades  of  intellect,  but  will  punish  the  weak  as 
well  as  the  strong  in  mind— if  there  exists  sufficient  mind 
to  know  and  understand  the  nature  and  consequences  of 
the  act. 

"11.  Whether  the  defendant  knew  what  he  was  doing  at 
the  time  he  fired,  depends  upon  all  the  evidence  in  the  case; 
and  in  this  connection  you  may  consider  any  attempt,  if 
proved,  to  flee  from  the  State  soon  after  the  doing  of  the 
act. 

"  12,  Voluntary  drunkenness  is  no  excuse  for  the  com- 
mission of  a  crime,  and  cannot  be  set  up  as  a  defense. 

"13.  Continued  drunkenness,  producing  insanity,  may  be 
proved;  and  if  the  insanity  exist  to  such  an  extent  that  the 
party's  mind  cannot  will  or  determine  to  do  the  act,  or  does 
not  know  the  consequences  of  his  act,  and  that  it  is  wrong, 
then,  in  such  a  case,  he  would  not  be  liable.  But  a  mere 
voluntary  drunkenness,  no  matter  how  much  it  may  excite 
the  accused  or  arouse  his  passions,  is  no  excuse — if  he  has 
mind  enough  to  predetermine  the  act  and  know  its  conse- 
quences. 

"14.  The  fact,  if  proved,  that  the  mother  and  uncie  of 
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the  defendant  were  insane,  is  no  evidence  of  the  insanity 
of  the  defendant;  and  without  other  proof  tending  to  prove 
that  defendant  was  insane  at  the  time  he  did  the  act,  it 
must  be  disregarded  by  the  jury. 

^*^15.  The  law  does  not  presume  the  son  insane  because 
the  mother  was,  nor  because  other  relations  were;  and  from 
such  facts  alone  you  can  not  find  insanity  in  defendant. 

"16.  The  defendant  has  been  permitted  to  give  evidence 
of  his  drinking  habits  before  the  homicide;  yet  the  evidence 
will  be  of  no  avail,  unless  you  find  him  insane  at  the  time 
of  committing  the  homicide,  that  is,  of  firing  the  fatal 
shot    *    *    . 

"22.  If  the  defendant  wilfully  and  with  premeditated 
malice  shot  Alexander  Evans,  as  charged  in  the  indictment, 
and  inflicted  upon  said  Evans'  person  a  wound,  and  if  said 
wound  was  ultimately  the  cause  of  said  Evans'  death,  the  de- 
fendant is  guilty  of  murder  in  the  first  degree — ^if  he  was  not 
at  the  time  insane  within  the  rules  laid  down  herein  *  *  . 

"25.  The  opinions  of  medical  witnesses  are  admissible 
in  evidence  for  the  consideration  of  the  jury.  The  opin- 
ions of  such  witness  are  not  admitted  for  the  purpose  of 
controlling  the  judgment  of  the  jury,  but  to  be  conBidered 
for  what  they  are  worth  in  your  opinion,  when  considered 
with  the  other  evidence  in  the  case. 

"26.  If  you  think  from  all  the  evidence  in  the  case  that 
you  ought  to  reject  the  testimony  of  the  medical  witnesses, 
or  any  of  them,  you  have  the  right  to  do  so. 

"28.  If  the  evidence  satisfies  you  that  any  medical  wit- 
ness in  the  case  has  voluntarily  come  from  the  State  of  Il- 
linois, to  testify  in  behalf  of  the  defendant,  with  the  expec- 
tation that  his  expenses  would  be  paid  by  defendant  or 
others  for  him;  and  if  it  further  satisfies  you  that  the  de- 
fendant was  a  stranger  to  such  witness;  you  may  consider 
these  matters  in  connection  with  his  evidence  upon  the 
stand,  and  all  the  other  evidence  in  the  case,  in  determin- 
ing what  credit  you  will  give  to  his  evidence;  and  if  you 
believe  from  his  manner  of  testifying,  and  the  matter  of  his 
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testimony,  and  from  the  evidence  in  the  case,  that  yon  ought 
to  disregard  his  evidence,  you  have  the  right  to  do  so. 

^^29.  If  you  find  from  the  evidence  that  the  defendant 
was  not  insane  at  the  time  of  the  shooting,  but  knew  right 
from  wrong,  and  understood  the  consequences  of  the  act, 
and  had  the  capacity  to  predetermine  to  do  the  act,  and  did 
inflict  the  wound  with  premeditated  malice,  and  wilfully, 
and  intentionally,  then  he  is  guilty  of  murder,  no  matter 
whether  at  a  prior  time  he  was  sane  or  insane. 

"  30.  If  you  find  that  the  defendant  was  of  sound  mind 
for  thirty-two  years  next  preceeding  the  act,  and  has  been 
of  sound  mind  ever  since  the  commission  of  the  act,  you 
may  consider  this  evidence  in  determining  whether  he  was 
aane  at  the  time  of  the  shooting. 

"  32.  Merc  weakness  of  mind,  when  the  party  knows  right 
from  wrong,  and  knows  and  intends  the  eflect  of  his  act, 
will  not  excuse  a  homicide;  for  the  law  will  not  weigh  de- 
grees of  strength  of  intellect,  but  only  inquire  whether  the 
accused  knew  right  from  wrong — whether  he  was  capable 
of  wilfully  premeditating  and  maliciously  doing  the  act. 

"  33.  Questions  have  been  asked  medical  witnesses  call- 
ing for  their  opinions  upon  a  hypothetical  case,  a  state  of 
facts  supposed  by  counsel  to  exist;  and  opinions  have  been 
given  to  such  questions;  but  because  the  facts  have  been 
supposed  to  exist  by  counsel,  it  is  no  evidence  they  do  ex- 
ist; and  you  are  to  find  what  if  any  of  the  supposed  facts 
have  been  established,  and  if  any  one  is  not  proved  to  your 
satisfaction,  then  the  opinions  upon  such  as  are  not  proved 
ean  have  no  application  to  the  case,  and  ought,  as  to  them, 
to  be  disregarded. 

"34.  If,  after  considering  all  the  evidence  on  the  subject 
of  insanity,  and  facts  and  opinions  of  witnesses  not  of  the 
medical  profession,  as  well  as  of  that  profession,  you  are 
satisfied  (with  the  rule  as  to  reasonable  doubt  ^s  given  you) 
that  the  defendant  was  not  insane  at  the  tipae  of  doing  the 
act  charged,  then  the  defense  of  insanity  has  failed  and  can- 
not avail  the  defendant." 
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The  following  charges  were  given  by  the  court  on  its  own 
motion : — 

"13.  I  have  already  said  to  you,  in  charges,  asked  by 
counsel  for  the  State,  that  if  the  defendant  eommitted  the 
act,  as  charged,  and  knew  what  he  was  doing,  and  that  it 
was  wrong  and  a  violation  of  law,  he  is  liable  under  this 
indictment.  While  this  is  the  law  applicable  ta  the  ques- 
tion of  sanity  generally,  it  seems  that  in  some  cases  a 
broader  principle  should  be  applied.  The  best  exposition 
I  can  give  you  upon  this  subject,  perhaps,  will  be  to  give 
you  what  is  said  by  a  standard  author.  I  quote  from  I  Bish- 
op Criminal  Law: — 

'§  478.  Yet  the  form  of  the  question  of  insanity  for  the 
jury,  stated  above,  is  well  in  eases  where  it  is  admitted 
that  the  mental  disease  or  imperfection  extends  only  to  the 
intellectual  powers,  and  the  party  has  full  control  over  his 
own  actions.  How  numerous,  comparatively,  these  cases 
are,  is  a  matter  of  science  and  fact  not  here  toie  discussed. 
But  it  is  both  understood  in  science,  and  sometimes  recog- 
nized in  the  law,  though  judges  are  slow  to  yield  on  this 
point,  that  the  mental  and  physical  machine  may  slip  the 
control  of  its  owner;  and  so  a  man  may  be  conscious  of  what 
he  is  doing,  and  of  its  criminal  character  and  consequences, 
while  yet  he  is  impelled  onward  by  a  power  irresistible.  In 
such  cases,  in  the  language  of  Lord  Denman,  "if  some  con- 
trolling disease  was  in  truth  the  acting  power  within  him, 
which  he  could  not  resist^  then  he  will  not  be  responsible.'' 
And  the  question  for  the  jury,  under  such  a  state  of  the 
proofs,  should  be  so  framed  as  to  comprehend  this  view. 

*  §  479.  Let  it  be  remembered,  likewise,  that  this  irresist- 
ible impulse  is  not  always  general,  but  sometimes  has  ref- 
erence to  a  particular  class  of  actions,  as,  for  example,  in 
"homicidal  insanity.''  "There is,"  says  Gibson,  C.  J.,  "amor- 
at  or  homicidal  insanity,  consisting  of  an  irresistible  inclina- 
tion to  kill,  or  to  commit  some  other  particular  oftense. 
There  may  be  an  unseen  ligament  pressing  on  the  mind, 
drawing  it  to  consequences  wliich  it  sees,  but  cannot  avoid. 


NOVEMBER  TERM,  1869.  503 

Bradley  v.  The  State. 

and  placing  it  under  a  coercion  which,  while  its  results  are 
clearly  perceived,  is  incapahle  of  resistance.  The  doctrine 
which  acknowledges  this  mania  is  dangerous  in  its  relations, 
and  can  be  recognized  only  in  the  clearest  cases.  It  ought  to 
be  shown  to  have  been  habitual,  or  at  least  to  have  evinced 
itself  in  more  than  a  single  instance."  Even  this  doctrine,  as 
thus  qualifiedly  and  guardedly  stated,  is  discarded  by  many 
judges,  as  the  reader  who  consults  the  various  eases  cited  in 
this  chapter  will  see.  This  matter,  however,  is  evidently 
one  of  evidence,  as  mentioned  in  a  note  to  the  last  section. 
If  really  a  person  is  impelled  by  an  unseen  power  which 
he  cannot  resist,  no  court  and  jury  who  believe  this  fact 
will  hold  him  guilty  of  a  crime.' 

"  14.  If  it  has  been  proved  that  the  mother  of  defendant 
was  insane,  and  that  insanity  in  the  mother  raises  a  strong 
presumption  that  it  is  transmitted  to  the  offspring,  yet  it 
rests  upon  the  defendant  to  prove  that  he  was  insane  at  the 
time  the  act  was  committed.  The  facts  that  the  mother  was 
insane,  that  the  twin  brother  of  the  mother  was  also  in- 
sane, and  that  a  cousin  was  insane,  if  proved,  would  not  be 
sufficient  of  themselves  to  show  insanity  in  the  defendant, 
but  are  facts  strongly  tending  to  show  hereditary  insanity 
in  the  family,  and  proper  ibr  you  to  consider  with  the  other 
testimony  in  the  case,  to  aid  you  in  determining  whether  the 
defendant  was  insane  or  not  when  the  act  was  committed. 
But  if  the  proof  shows  that  the  defendant's  mother  became 
insane  after  his  birth,  and  her  insanity  was  the  result  of  the 
loss  of  two  children,  and  was  not  in  any  way  the  result  of 
a  hereditary  tendency  to  insanity,  then  the  insanity  of  the 
mother  is  entitled  to  no  consideration,  in  determining  the 
question  of  the  defendant's  sanity  or  insanity;  and  so,  if 
the  proof  shows  that  the  insanity  of  defendant's  cousin, 
Hugh  Manfred,  was  the  result  alone  of  an  injury  received 
on  the  head  from  the  kick  of  a  horse,  and  not  in  any  way 
the  result  of  hereditary  insanity,  in  that  event  Manfred's 
insanity  can  throw  no  light  upon  the  defendant's  insanity." 

Before  entering  upon  a  critical  examination  of  each  spe- 
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cial  charge  to  which  an  exception  was  reserved,  it  may  be 
well  to  remark  that  an  erroneous  instruction  cannot  be  cor- 
rected by  another  instruction  which  may  state  the  law  ac- 
curately, unless  the  erroneous  instruction  be  thereby  plainly 
withdrawn  from  the  jury.  The  eflect  of  the  conflicting  in- 
structions can  only  be  to  confuse  the  jury;  and  as  they  must 
follow  one  or  the  other,  it  is  impossible  to  determine  wheth- 
er the  influence  of  the  court  in  such  a  case  has  been  exerted 
for  good  or  evil.  The  defendant  is  entitled  to  a  plain,  ac- 
curate, and  unquestioned  statement  of  the  law  from  the 
court.  Nothing  less  than  this  will  satisfy  the  requirement 
of  the  statute.     Clem  v.  The  StatCj  ante^  p.  480. 

The  sixth  instruction  given  at  the  request  of  the  State  is 
in  such  language  as  by  necessary  inference  affirms  the  prop- 
osition, that  if  the  evidence  satisfies  the  jury  of  the  guilt 
of  the  defendant,  with  such  certainty  that  a  prudent  man 
would  feel  safe  in  acting  upon  such  conviction  in  his  own 
important  afiairs,  then,  in  such  case,  there  would  be  no  I'ea- 
sonable  doubt  of  the  defendant's  guilt. 

Mr.  Starkib  states  it  as  the  law,  that  "a  juror  ought  not 
to  condemn  unless  the  evidence  exclude  from  his  mind  all 
reasonable  doubt  as  to  the  guilt  of  the  accused,  and,  as  has 
been  well  observed,  unless  he  be  so  convinced  by  the  evi- 
dence that  he  would  venture  to  act  upon  that  conviction 
in  matters  of  the  highest  concern  and  importance  to  hia 
own  interest."  Stark.  Ev.  (Sharswood)  865.  This  rule  is 
stated  in  discussing  the  efiect  produced  on  the  mind  by  cir- 
cumstantial evidence;  but  it  matters  nothing  by  what  class 
of  evidence  this  result  is  attained.  There  must  be  this  cer- 
tainty of  conviction  before  a  reasonable  doubt  can  be  ex- 
cluded. And  we  may  add  to  Mr.  Starkie's  definition  this 
qualification,  that  it  must  be  such  a  conviction  of  the  truth 
of  the  proposition  that  a  prudent  man  would  feel  safe  to 
act  upon  the  conviction  under  circumstances  where  there 
was  no  compulsion  resting  upon  him  to  act  at  alF.  In  oth- 
er words,  a  prudent  man,  compelled  to  do  one  of  two  things 
affecting  matters  of  the  utmost  moment  to  himself,  might, 
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and  doubtless  would,  do  that  thing  which  a  mere  prepon- 
derance of  evidence  satisfied  him  was  for  the  best,  and  yet 
such  a  conviction  would  fall  far  short  of  that  required  to 
satisfy  the  mind  of  a  juror  in  a  criminal  case.  It  must  in- 
duce such  faith  in  the  truth  of  the  facts  which  the  evidence 
tends  to  establish  that  a  prudent  man  might,  without  dis- 
trust, voluntarily  act  upon  their  assumed  existence,  in  mat- 
ters of  highest  import  to  himself. 

The  test  stated  by  the  court,  that  the  conviction  must  be 
such  as  would  induce  one  to  act  in  regard  to  his  own  "im- 
portant affairs,"  is  too  narrow.  It  must  be  such  a  certainty 
as  would  justify  to  the  mind  action,  not  only  in  matters  of 
importance,  but  in  those  of  the  highest  import,  involving 
the  dearest  interests.  Nothing  short  of  this  can  serve  as  an 
example  of  that  moral  certainty  which  should  alone  author- 
ize a  verdict  of  guilty.  Moral  certainty,  says  Mr.  Burrill, 
"  is  a  state  of  impression  produced  by  facts,  in  which  a  rea- 
sonable mind  feels  a  sort  of  coercion  or  necessity  to  act  in 
accordance  with  it;  the  conclusion  presented  being  one 
which  cannot,  morally  speaking,  be  avoided,  consistently 
with  adherence  to  truth."    Burrill  Cir.  Ev.  199. 

This  certainty  alone  excludes  all  reasonable  doubts.  One 
may  act  in  important  matters  without  having  reached  this 
degree  of  rest  from  doubt;  and  nothing,  therefore,  short  of 
the  highest  personal  interests  involved  should  be  placed 
before  the  juror  as  a  test,  when  upon  his  action  may  depend 
the  life  of  another.  The  highest  interests  of  the  prisoner 
being  involved  in  the  decision,  the  juror's  supposed  action 
on  no  matter  of  mere  importance  to  himself  will  serve  as 
his  guide.  Nor  would  it  be  proper  for  the  juror  to  apply 
the  test  to  matters  personal  to  himself  which  are  only  im- 
portant considered  in  comparison  with  his  other  affairs. 
One  may  perhaps  lead  a  life  so  near  on  the  level  that  noth- 
ing of  import  disturbs  the  even  tenor  of  his  way.  The  test 
must  be  uniform;  and  though  in  a  special  case  the  convic- 
tion of  the  defendant  may  only  involve  a  short  imprison- 
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ment  or  fine^  still,  as  the  rule  may  be  also  applied  to  cases 
involving  the  life  of  an  accused  person,  the  illustration  em- 
ployed should  always  refer  to  the  highest  interest.  In  this 
case,  from  a  reference  by  the  judge  who  tried  the  cause io 
the  decision  of  Arnold  v.  The  State,  23  Ind.  170,  we  must 
suppose  that  what  was  there  given  as  a  simple  illustration 
of  a  case  where  a  reasonable  doubt  would  exist  has  been 
accepted  as  a  test  by  which  to  determine  all  doubts.  The 
opinion  was  not  intended  to  be  thus  understood. 

In  regard  to  the  second  charge,  it  was  plainly  erroneous, 
as  it  required  of  the  prisoner,  if  he  sought  to  avail  himself 
of  the  plea  of  insanity,  that  he  "  must  prove  the  fact  in  his 
defense."  So,  also,  of  the  fourteenth  charge. 
:  If  the  evidence  introduced  by  the  defendant  on  this  sub- 
7  ject  created  a  reasonable  doubt  in  the  mind  of  the  jury  as 
to  the  sanity  of  the  defendant,  ho  should  have  gone  acquit. 
He  was  not  required  to  prove  his  insanity.  The  legal  pre- 
sumption of  sanity  simply  dispenses  with  proof  on  that  sub-  \ 
ject  in  the  first  instance  on  the  part  of  the  State.  When,  i 
however,  the  defendant's  evidence  has  created  a  doubt  on 
this  point,  the  burden  falls  upon  the  State  of  proving  his 
sanity.  The  instruction,  indeed,  would  be  erroneous  by 
reason  of  the  error  in  the  sixth  charge  in  regard  to  the  ex- 
tent of  proof  required  to  remove  all  reasonable  doubts. 

The  ninth  charge  is  objectionable  also,  for  the  same  rea- 
son. It  requires  the  defendant  "  to  prove  such  a  depriva- 
tion of  the  reasoning  and  mental  powers,  at  the  time  of  the 
killing,  as  shows  that  the  defendant  did  not  know  the  con- 
sequences of  his  act,  and  that  it  was  a  wrong,  and  that  it 
was  illegal."  How  prove  this  fact?  By  a  preponderance 
of  evidence?  or  beyond  a  reasonable  doubt?  And  again  we 
must  turn  to  the  sixth  instruction  to  determine  what  is 
such  a  doubt. 

But  the  instruction  is  erroneous  for  another  reason.  It 
assumes  either  that  the  mind  possesses  but  one  faculty, 
the  cognitive,  or  power  to  apprehend  by  the  understand- 
ing, or  that  this  faculty  alone  is  liable  to  disease  which  may 
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relieve  the  sufferer  from  responsibility.  Neither  hypoth- 
esis is  true.  The  scientific  world,  both  of  the  metaphys- 
ical and  physiological  schools  of  mental  philosophers,  have 
accepted  the  division  of  powers  announced  by  Kant — ^the 
cognitive,  or  comprehending  power;  the  feelings,  or  capac- 
ities for  pain  or  pleasure;  and  the  conative,  or  will  power; 
without  which  latter  there  is  nothing  upon  which  to  rest 
the  doctrine  of  free  agency  and  moral  and  legal  responsi- 
bility to  the  law  for  an  act  done  or  omitted. 

That  disease  may  successfully  assail  this  triune  organiza- 
tion is  not  denied;  and  that  its  assaults  are  limited  to  the 
understanding  can  no  longer  be  contended  in  the  light  of 
experience,  which  exhibits  the  victims  of  a  lost  will  in  ev- 
ery insane  hospital  in  the  civilized  world.  Man,under  the 
influence  of  disease,may  know  the  right,and  yet  be  power- 
less to  resist  the  wrong.  The  well  known  exhibitions  of  cun- 
ning by  persons  admitted  to  be  insane,  in  the  perpetration 
of  ah  illegal  act,  would  seem  to  indicate  comprehension  of 
its  evil  nature  and  legal  consequences,  and  yet  the  power  of 
self-control  being  lost  from  disease,  there  can  be  no  legal 
responsibility.  Repeated  instances  are  given  where  persons 
subject  to  temporary  paroxysms  of  insanity  have,  during  a 
lucid  interval  and  when  under  apprehension  of  a  renewed 
attack,  besought  their  friends  to  restrain  them  by  force,  that 
they  might  not  yield  to  some  uncontrolable  impulse  to  do 
wrong. 

A  charge,  therefore,  which  limits  the  inquiry  of  the  jury 
to  the  condition  of  the  cognitive  faculty  is  erroneous,  be- 
cause mental  disease  may  as  well  involve  the  will  as  the  un- 
derstandinff.  That  it  does  also  often  extend  to  the  affec- 
tions  is  equally  well  established ;  and  perhaps  no  peculiarity 
of  the  insane  is  more  marked  than  the  unreasonable  aver- 
sion exhibited  by  them  toward  those  who  in  health  occupied 
the  citadel  of  their  affections.  This  species  of  insanity, 
which  would  in  law  avoid  the  disposition  of  a  man's  prop- 
erty by  will,  of  which  repeated  instances  are  given  in  the 
books,  acts  directly  upon  the  will  and  often  assumes  com- 
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plete  control  over  that  power;  and  when  this  result  is  reached, 
moral  and  legal  responsibility  are  at  an  end. 

In  detei*mining  the  fianitj  or  insanity  of  a  testator,  un- 
due influence,  prejudice,  or  a  morbid  affection  which  con- 
trols his  will,  are  well  known  tests.  "That  degree  of  influ- 
ence, either  external  or  internal,  which  deprives  the  testator 
of  his  free  agency  avoids  the  will.  "Hence,  anything  in 
the  character  of  the  will  which  renders  it  contrary  to  nat- 
ural aflfection,  or  what  the  civil  law  writers  denominator  an 
undutiful  testament,  as  where  children,  or  others,  entitled 
to  the  estate,  in  case  of  intestacy,  are  wholly  disinherited, 
or  if  not  w^holly  deprived  of  a  share,  it  is  given  in  such 
unequal  portions  as  to  indicate  that  it  is  done  without  any 
just  cause,  and  wholly  dependent  upon  caprice,  or  over 
persuasion,  or  deception,  it  must  always  excite  apprehen- 
sion of  undue  influence,  at  the  very  least/*  Redf.  "Wills, 
621.  "So  where  the  will  is  unreasonable  in  its  provisions, 
and  inconsistent  with  the  duties  of  the  testator,  with  rcfer- 
cnce  to  his  property  and  family,  this  will  impose  upon 
those  claiming  under  the  instrument  the  necessity  of  show- 
ing that  its  character  is  not  the  offspring  of  mental  defect, 
obliquity,  or  perversion."     Id.  515. 

This  is  a  full  recognition  of  the  position,  that  the  power 
of  volition  may  be  so  far  impaired  by  disease  that  it  may 
be  under  the  control  of  the  perverted  affections;  and  in  such 
a  case  the  act  of  the  testator  is  declared  not  his  voluntaiy 
deed.  Why  should  the  influence  of  disease  upon  this  pow- 
er of  the  mind  be  recognized  by  the  courts  in  civil  cases 
and  denied  when  applied  to  criminal  cases?  If  in  the 
one  case  the  act  be  declared  involuntary  because  the  will 
is  so  prostrated  by  disease  as  to  render  it  incapable  of  fol- 
lowing the  understanding,  why  should  the  law  exact  a 
criminal  responsibility  under  the  same  conditions?  No  one 
would  insist  upon  limiting  the  test  in  the  contest  of  a  will 
to  the  question  whether  the  testator  knew  the  act  he  was 
doing  was  right  or  wrong;  and  yet  under  this  test^  en- 
forced in  criminal  cases  alone,  a  man  might  be  executed  for 
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a  homicide  whose  testament  would  be  avoided  on  the 
ground  of  his  insanity. 

The  doctrine  that  insanity  may  affect  not  only  the  under- 
standing, but  control  also  the  power  of  volition,  was  fairly 
recognized  by  Chief  Justice  Shaw,  in  the  case  of  Common- 
wealth V.  Rogers,  7  Met.  500;  although  an  apparent  reluct- 
ance to  bo  the  first  to  announce  a  doctrine  then  regarded  as 
radical  has  rendered  the  entire  opinion  more  unsatisfactory 
and  confused  than  any  other  pronounced  by  that  learned 
judge  and  distinguished  jurist.  This  was  again  declared 
by  Judge  Brewsteb,  in  Commonwealth  v.  Haskell^  4  Am.  Law 
Rev.  240;  by  Chief  Justice  Perley,  in  State  v.  Pike,  Id; 
and  by  this  court,  in  the  case  of  Stevens  v.  The  State,  ante, 
p.  485. 

We  will  not  attempt  to  discuss  the  different  announced 
classifications  of  insanity — with  them  we  have  nothing  to 
do.  Their  technical  names  and  nice  theoretical  distinctions 
have  long  enough  confused  courts  and  cast  coutempt  upon 
the  verdict  of  juries.  Insanity  is  a  disease.  The  effect  it 
has  produced  upon  the  faculties  of  the  reason  and  will  are 
all  we  are  concerned  with.  It  is  no  more  the  province  of 
a  court  to  instruct  a  jury  as  to  the  effect  this  disease  will 
produce  in  a  special  subject,  than  as  to  the  result  of  an  at- 
tack of  cholera  or  fever.  The  effect  which  has  been  pro- 
duced is  a  question  of  fact,  and  to  be  proved  in  like  man- 
ner. Insanity  must  be  recognized  as  a  disease  which  may 
impair  or  totally  destroy  either  the  understanding  or  the 
will,  or  indeed  both;  and  all  symptoms  of  such  disease  and 
its  effect  upon  these  faculties  should  go  to  the  jury,  and,  as 
a  matter  of  fact,  they  must  determine  the  mental  condi- 
tion of  the  defendant.  We  are  well  aware  that  the  doc- 
trine of  insanity  has  been  the  shield  employed  by  counsel 
to  cover  the  most  execrable  crimes,  and  that  juries  have  dis- 
graced themselves  and  degraded  their  ofiice  in  applying  it  to 
the  sanest  of  criminals.  In  special  cases  they  will  not  distin- 
guish between  insanity  and  moral  depravity.  If  there  ever 
were  a  time  when  the  truth  might  be  withheld,  the  tempt- 
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ation  would  be  strong  upon  us  now.  But  there  is  no  such 
time  in  the  history  of  courts.  It  is  our  duty  to  declare  the 
law  as  we  understand  it,  fully  and  plainly,  and  any  responsi- 
bility for  its  misapplication  must  rest  upon  those  who  abuse 
a  plain  truth.  We  are  satisfied  that  it  is  always  safer  that 
the  law  should  be  well  understood,,  than  that  it  should  seem 
clothed  in  mystery. 

Indeed,  it  must  be  evident  that  the  cases  \vhere  the  shield 
of  insanity  protects  the  guilty,  are  those  alone  where  the  cir- 
cumstances attending  the  act  appeal  so  strongly  to  the  sym- 
pathy of  the  jury  that  they  would  acquit  without  even  a 
pretext;  where  the  feelings  control  the  judgment  ana  the 
moral  obligation  of  their  oath,  and  fit  the  triers,  if  not  the 
tried, for  an  inquest  of  insanity. 

The  tenth,  eleventh,  twenty-ninth,  and  thirty-second  in- 
structions are  objectionable,  also,  as  limiting  the  question  of 
insanity  to  the  understanding. 

The  instructions  in  regard  to  intoxication  are  correct  in 
the  abstract,  and  cannot  be  criticized  in  the  absence  of  more 
special  instructions  presented  by  the  defendant,  with  the 
exception  of  the  thirteenth  charge,  which  limits  the  ques- . 
tion  of  insanity  to  the  understanding.  Nor  do  we  see  any 
valid  objection  to  the  charge  in  regard  to  hereditary  in- 
sanity. 

The  thirteenth  charge  given  by  the  court  on  its  own  mo- 
tion contains  an  extract  from  Bishop's  Criminal  Law,  which 
we  will  not  review,  except  to  remark  that  the  requirement 
of  Gibson,  C.  J.,  therein  contained,  that  homicidal  mania,  to 
be  recognized,  must  be  habitual,  would  find  very  few  cases 
where  it  could  be  favorably  applied.  Before  the  defense 
could  be  available,  the  victim  of  the  mania  would  doubtless 
have  been  confined  for  life,  or  executed,  in  the  effort  to  ac- 
quire the  habit.  The  entire  sections  quoted  were  not  proper 
for  the  consideration  of  a  juiy.  The  law  that  goes  to  the 
juiy  from  the  court  should  be  given  as  law,  unquestioned 
by  the  opinions  of  other  judges. 

In  regard  to  the  twenty -eighth  charge,  wherein  the  court 


NOVEMBER  TERM,  1869.  611 

'■■"'       — — —  S       —       ■    —• 

Murphy  V.  The  State. 

casts  discredit  upon  a  medical  witness  because  he  may  have 
attended  the  trial  from  an  adjoining  state  with  the  expecta- 
tion that  his  expenses  would  be  paid,  it  must  receive  our  un- 
qualified disapprobation.  The  motive  prompting  him  maj' 
have  been,  and  doubtlcBS  was,  one  in  the  interest  of  human- 
ity and  science,  and  merited  no  implied  censure  from  the 
court,  SL forum  where  truth  should  be  sought  from  all  sources. 

The  twenty-second  charge  is  also  objectionable,  as  resting 
upon  the  sixth  charge. 

The  fourth  charge  contains  the  same  extract  from  Green- 
leaf  on  Evidence  that  was  declared  erroneous  in  the  case 
of  Clem  v.  The  State^  ante,  p.  480. 

There  is  also  a  point  made  upon  the  introduction  of  evi- 
dence, but  as  this  forms  only  a  reason  for  the  granting  of  a 
new  trial,  and  the  question  may  not  be  again  presented,  we 
will  not  extend  this  opinion  to  examine  the  ruling  of  the 
court  thereon. 

"We  desire  to  acknowledge  our  obligation  to  counsel  for 
the  labor  and  learning  displayed  in  the  preparation  of  the 
argument  for  the  appellant. 

Judgment  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Elliott,  J.,  without  assenting  to  ail  the  reasoning  in  the 
foregoing  opinion,  concurs  in  the  decisions  on  the  points 
ruled. 

J.  W.  Gordon,  W.  W.  O'Brien,  S.  Carter,  JS.  A.  Downey, 
and  J.  A.  Worlcs,  for  appellant. 

jD.  E,  Williamson,  Attorney  General,  for  the  State, 
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heat  of  passion,  caused  bj  a  sufficient  provocation,  and  in  the  absence  of 
express  malice^  then  malice  will  notbe  implied  from  the  act,  but  the  offense 
will  be  manslaughter/ 

Same. — Provocation  hy  Words. — Words  only,  however  abusive  and  insaltlng 
they  may  be,  cannot  constitute  such  sufficient  provocation  to  rebut  the  pre- 
sumption of  malice  arising  from  the  act,  in  such  a  case,  and  reduce  the  of- 
fense from  murder  to  manslaughter. 

Same. — Deadly  Weapon. — If  the  act  be  perpetrated  with  a  deadly  weapon,  so 
used  as  likely  to  produce  death,  the  purpose  to  kill  may  be  inferred  from 
the  act. 

Same. —  Words. — Definition  o/. — Statute  Construed, — The  word  "voluntarily" 
in  our  statutory  definition  of  manslaughter  means,  by  the  free  exercise  of 
the  will,  done  by  design,  purposely. 

Same. — Instruction  to  Jury. — On  the  trial  of  an  indictment  for  assault  and 
battery  with  intent  to  murder,  the  court  instructed  the  jury,  in  effect,  that 
there  can  bo  no  purpose  to  kill  in  manslaughter;  and  that  if  such  a  purpose 
be  shown  to  exist,  and  if  death  result,  the  killing  is  murder. 

Held,  that  this  was  error. 

APPEAL  from  the  Wayne  Criminal  Circuit  Court. 

Elliott,  J. — Murphy  was  tried  and  convicted  on  an  in- 
dictment for  an  assault  and  battery,  with  intent  to  murder 
Isaac  Parks,  and  sentenced  to  pay  a  fine  of  one  dollar,  and 
be  imprisoned  in  the  state  prison  for  the  term  of  two  years. 

A  new  trial  was  prayed  and  overruled,  and  that  ruling  is 
assigned  for  error. 

Error  of  the  court  in  certain  instructions  given  to  the 
jury,  and  the  refusal  to  give,  as  requested,  certain  other  in- 
structions asked  for  by  the  defendant,  are  among  the  rea- 
sons urged  for  a  new  trial. 

It  was  claimed  on  the  part  of  the  defense,  that  the  assault 
and  battery  charged  in  the  indictment  was  committed  in  a 
sudden  heat  of  passion  and  without  malice;  and  hence  the 
defendant  was  not  guilty  of  the  felonious  intent  to  murder, 
as  alleged. 

On  this  point, the  court,  after  reading  to  the  jury  the  stat- 
utory definition  of  manslaughter,  further  instructed  them  as 
follows :  "  In  this  oftenso  there  is  no  malice,  either  express 
or  implied ;  there  is  no  deliberation  or  purpose  to  kUly  but  a 
killing  voluntarily,  upon  a  sudden  heat,  or  involuntarily,  in 
the  commission  of  some  unlawful  act;  and  if  the  juiy  be- 
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lieve  from  the  evidence  that,  if  death  had  resulted  to  Parks, . 
it  would,  under  the  circumstances,  have  been  manslaughter,, 
then  the  jury  must  find  the  defendant  not  guilty  of  the  in- 
tent charged  in  the  indictment/^ 

The  court  also  refused  to  give  certain  instructions  as 
asked  by  the  defendant  on  the  same  subject,  but  gave  them 
with  this  qualification:     "If  the  parties,  Parks  and  de- 
fendant, were  engaged  in  a  fight,  and  during  that  conflict: 
the  blows  were  inflicted  on  the  body  of  Parks  in  the  heat 
of  blood,  without  malice,  premeditation,  or  purpose  to  kill,, 
it  would  be  manslaughter;  but  in*considering  the  whole  case  , 
the  jury  may  take  into  consideration  the  fact,  if  proved, 
whether  the  defendant  did  or  did  not  use  a  deadly  or  dan-  ' 
gerous  weapon  in  inflicting  the  wounds,  and  how  far  the  ^ 
use  of  such  deadly  or  dangerous  weapon  may  establish-' 
malice,  as  all  men  are  presumed  to  intend  the  reasonable  •' 
and  natural  consequences  of  their  acts."    By  these  in- 
structions the  jury  were  told,  in  effect,  that  there  could  J 
be  no  purpose  to  kill  in  manslaughter,  and  that  if  such  a « 
purpose  were  shown  to  exist,  the  killing  would  be  murder. . 
This,  we  think,  is  not  a  correct  exposition  of  the  law.   The 
killing  may  be  unlawful,  and  purposely  done,  and  yet  if  it 
is  done  without  malice,  in  a  sudden  heat  and  transport  of 
passion,  caused  by  a  sufiicient  provocation,  it  is  only  man- 
slaughter. It  was  so  held  in  Dennison  v.  The  State,  13  Ind.  510. 
It  is  also  apparent  from  the  definition  of  manslaughter  given 
in  the  statute,  viz.:  "If  any  person  shall  unlawfully  kill  any 
human  being  without  malice  express  or  implied  either  volun- 
tarily upon  a  sudden  heat,  or  involuntarily,  but  in  the  com- 
mission of  some  unlawful  act,  such  person  shall  be  deemed 
guilty  of  manslaughter,"  &c.   "Voluntarily"  means,  by  the 
free  exercise  of  the  will,  done  by  design,  purposely. 

To  constitute  murder  in  the  second  degree,  the  killing 
must  be  unlawful — ^thatis,  without  justification  or  legal  ex- 
cuse— and  it  must  be  done  purposely  and  maliciously. 

Malice  may  be  proved  by  direct  evidence, such  as  seeking; 
Vol.  XXXI.— S3. 
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an  opportunity  to  perpetrate  the  act  by  lying  in  wait,  prior 

threats,  &c.    This  is  denominated  express  malice,  and  such 

proof  would  be  evidence  of  premeditation,  and  would  make 

the  offense  murder  in  the  first  degree.    Malice  may  also  be 

implied  from  the  act  of  killing;  as,  if  the  killing  is  done 

purposely,  without  justification,  legal  excuse,  or  reasonable 

provocation,  malice  is  implied  from  the  act.    And  if  the 

\  act  is  perpetrated  with  a  deadly  weapon,  so  used  as  likely 

/  to  produce  death,  the  purpose  to  kill  may  -be  inferred  from 

(  *the  act;  because  it  is  but  reasonable  to  infer  t^hat  a  party  in- 

.  tends  to  do  what  his  wilful  act  is  palpably  calculated  to 

^effect. 

But  although  the  killing  may  be  unlawful,  and  done  pnr- 
iposely,  yet  if  it  is  done  in  a  sudden  heat  of  passion,  caused 
•by  a  BuflScient  provocation,  and  in  the  absence  of  express 
malice,  malice  is  not  implied  from  the  act,  and  the  oficense  is 
manslaughter.  But  it  should  be  remembered  that  words 
■only — ^however  abusive  and  insulting  they  may  be— cannot 
constitute  a  sufiicient  provocation  to  rebut  the  presumption 
<of  malice  arising  from  the  act,  and  reduce  the  offense  from 
murder  to  manslaughter. 

The  court  erred,  for  the  reason  stated  above,  in  overrul- 
ing the  motion  for  a  new  triah 

Judgment  reversed,  and  the  cause  remanded  for  a  new 
trial. 

W.  A.  Pedky  J.  S.  Popp^  and  H.  C.  FoXy  for  appellant 

jD.  E.  WiUiamsonj  Attorney  General,  for  the  State. 


Todd  v.  Thb  State. 

'CmifiNAL  Law. — FaUe  Preienaes, — Statute  Conx^ruedl— The  statute  2  O.  ft  H. 
445,  sec.  27,  'does' net  require,  as  au  element  of  the  offense  thereby  defined, 
that  the  false  representation  should  be  made  for  the  purpose  of  acoompUsh- 
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ing  the  particular  thing  which  does  result.  A  false  pretense  such  as  would 
tend  to  produce  the  result  accomplished,  an  obtaining  thereby,  and  design- 
edly, a  thing  of  value  from  another,  and  an  intention  by  the  transaction  to 
defraud  that  other,  are  the  only  elements  of  the  offense. 

Same. — Indiclment — If  a  particular  result  is  designed  to  bo  accomplished  by 
making  the  false  pretense,  which  however  fails,  and  another  thing  of  value 
is  obtained  and  accepted  with  like  intent  to  defraud,  the  law  imputes  to  the 
person  making  the  false  pretense  a  design  from  the  beginning  to  consum- 
mate the  latter  result;  and  under  our  criminal  code,  this  conclusion  of  la^ 
from  the  facts  need  not  be  alleged  in  the  indictment,  if  the  fkcts  are  alleged 
from  which  it  inevitably  results. 

Sahs. — Indictment  against  T.  for  obtaining  money  and  a  signature  as  surety 
by  false  pretenses,  charging  that  the  defendant  ''on,  &c.,  at,  &c.,  feloniously, 
designedly,  and  with  intent  to  defraud  one  G.,  did  falsely  pretend  to  said 
O.  that  he,  said  T.,  was  then  and  there  the  owner  of  a  certain  house  and  lot 
in  a  town  named,  in  an  adjoining  state  named,  of  great  value,  to  wit,  twen- 
ty-six hundred  dollars,  and  a  pertain  harness-shop,  in  another  town  named, 
in  said  adjoining  state  named,  of  great  value,  to  wit,  six  hundred  and  fifty 
dollars;  by  means  of  which  false  pretenses,  the  said  G.  relying  upon  and 
believing  the  same  to  be  true,  said  T.  did  then  and  there  feloniously  obtain 
from  said  G.,  on  his,  said  T.'s  sole  and  individual  credit,  the  sum  of  four  hun- 
dred dollars,  lawful  money,  as  a  loan  for  nine  months,  and  the  signature  of 
said  G.,  &c.,  &c.,  with  intent  then  and  there  to  defraud  said  G.;  Tvhereas,  in 
truth,  said  T.  was  not  then  and  there  thd*  owner,"  &c.,  &c. 

EeH  that  the  indictment  was  not  double. 

Held,  also,  that  though  it  was  not  alleged  expressly  that  in  making  the  rep- 
resentations the  defendant's  intention  was  to  accomplish  the  particular  re- 
sult which  was  in  fact  obtained — though  the  indictment  was  not  so  certain 
as  to  exclude  the  conclusion  that  the  defendant  may  have  designed  to  ac- 
complish his  fraudulent  purpose  in  another  mode — yet  it  sufficiently  showed 
a  connection  between  the  false  representations  made  and  the  result  pro- 
duced. 

Samb. — Evidence. — It  was  not  necessary  to  prove  all  the  pretenses  charged  in 
the  indictment. 

Same. — Similar  ReprceentaUonB  to  Othera. — ^The  State  was  allowed,  over  defend- 
ant's objection,  to  put  in  evidence  representations  of  the  defendant  similar 
to  those  charged  in  the  indictment,  made  to  other  persons  than  G„  not  in 
the  presence  of  G.,  and  not  at  the  time  the  representations  were  ma^e  to  G. 

ffeldf  that  this  was  error. 

Same. — Heartay, — The  false  representations  appeared  to  have  been  made  and 
the  money  and  signature  obtained  in  January,  at  which  time  defendant  re- 
ferred G.  to  one  B.,  for  information  as  to  the  ownership  and  character  of 
the  house  and  lot  of  which  the  defendant  represented  himself  as  the  owner; 
and  the  State  put  in  evidence  the  declaration  of  B.,  made  in  the  following 
November,  that  the  defendant  did  not  own  any  house  and  lot  in  said  town. 

Held,  that  this  declaration  was  not  admissible  in  evidence. 
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Saxb. — Rcpreaentaiionr  qf  Value. —  ViXfianee. — It  was  protecl  Ihat  the  de- 
fendant represented  the  house  and  lot  to  G.  2a  wortb  $2,200  or$2.3D0.  in- 
stead of  the  sum  laid  in  the  indictment.  ' 

Ileld^  that  this  was  a  fatal  rariance. 

APPEAL  from  the  Elkhart  Circuit  Court. 

Frazer,  C.  J. — This  was  an  indictment  for  obtaining 
money  and  a  signature  as  surety  by  false  pretenses.  The 
charge  was  that  the  defendant, "  on,  4;c.y  at  &c.y  feloniously, 
designedly,  and  with  intent  to  defraud  one  Grimes,  did  false- 
ly pretend  to  said  Grimes,  that  he,  said  Todd,  was  then  and 
there  the  owner  of  a  certain  house  and  lot  in  Ashland,  Ohio, 
of  great  value,  to  wit,  twenty-six  hundred  dollars,  and  of  a 
certain  harness-shop  in  Leesburg,  Ohio,  of  great  value,  to 
wit,  six  hundred  and  fifty  dollars;  by  means  of  which  false 
pretenses  (the  said  Grimes  relying  upon  and  believing  the 
same  to  be  true)  said  Todd  did  then  and  there  feloniously 
obtain  from  said  Grimes,  on  his,  said  Todd's  sole  and  indi- 
vidual credit,  the  snm  of  four  hundred  dollars,  lawful  money, 
as  a  loan  for  nine  months,  and  the  signature  of  said  Grimes, 
&c.,  Ac.,  with  intent  then  and  there  to  cheat  and  defraud 
said  Grimes;  whereas,  in  tinith,  said  Todd  was  not  then  and 
there  the  owner,"  &c.,  &c. 

The  action  of  the  court  below  in  overruling  a  motion  to 
quash  the  indictment  presents  a  question  for  our  decision. 

It  is  argued  that  the  indictment  is  double.  We  do  not 
BO  understand  it.  As  we  read  it,  but  a  single  transaction  is 
charged,  and  therefore  but  one  offense,  though  consisting 
of  several  parts. 

But  it  is  also  objected,  that  the  indictment  does  not  suffi- 
ciently show  a  connection  between  the  false  representations 
made  and  the  result  produced,  inasmuch  as  it  is  not  averred 
that  the  representations  were  made  with  the  intent  of  ob- 
taining credit  with  the  prosecuting  witness — that  it  is  con- 
sistent with  the  averments  that  the  purpose  of  the  prisoner 
was  to  sell  the  property,  and  not  to  obtain  the  loan  or  the 
signature — ^and  hence,  that  it  does  not  appear  that  in  mak- 
ing the  representations  the  design  was  to  accomplish  the 
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particular  result  which  was  iu  fact  obtained*  This  point 
requires  olose  consideration,  and  a  careful  attention  to  the 
language  of  the  indictmenL 

It  will  he  noticed  that  the  result  is  xilleged  to  have  been 
iiccomplished  by  the  representations,  and  at  the  time  that 
they  were  made,  and  not  at  a  subsequent  time;  and  that  the 
representations  were  made  and  the  money  and  signature 
obtained  with  intent  by  the  defendant  to  cheat  and  de- 
fraud Grimes-  We  have,  then,  these  elements:  false  pre- 
tenses calculated  to  create  confidence  in  solvency,  by  which 
money  was  obtained  as  a  loan,  &c.,  with  intent  to  defraud. 
But  it  is  not  alleged  expressly  that  it  was  the  defendant's 
intention  in  making  the  representations  to  defraud  in  the 
particular  method  stated,  that  is,  by  obtaining  a  loan.  The  in- 
dictment is  not  so  certain  as  to  exclude  the  conclusion  that 
he  may  have  designed  to  accomplish  his  fraudulent  purpose 
in  another  mode,  as  by  a  sale  of  the  property  which  he  pre- 
tended to  own. 

The  reports  abound  with  cases  where  indictments  like 
this  one  in  the  particular  alluded  to  have  passed  without 
challenge,  and  convictions  have  been  had  upon  them.  Cases 
are  numerous,  too,  where  such  indictments  have  been  held 
50od;and  the  books  of  precedents  are  full  of  forms  sub- 
stantially similar  to  the  indictment  in  this  case.  See  Whar- 
ton's Precedents,  628,  575,  and  notes. 

The  appellant  however  relies  on  Commomcealth  v.  Strain^ 
10  McL  521.  In  that  case,  it  was  charged  in  the  indictment, 
that  the  defendant,  designedly  and  knowingly,  falsely  pre- 
tended to  C.  D-  that  a  watch  wliich  he  then  and  there  had 
was  a  gold  watch;  by  means  whereof  he  designedly  obtained 
from  C.  D.  a  sum  of  money  specified,  with  intent,  &c.  It  was 
not  averred  that  the  money  was  obtained  as  a  loan,  as  in  the 
case  before  us.  The  transaction  was  not  so  definitely  de- 
scribed. The  fact  in  evidence  was,  that  the  money  was 
obtained  upon  a  sale  of  the  watch.  And  it  was  held,  that 
the  fact  should  have  been  averred — that  the  nature  of  the 
ofiense  should  be  so  specifically  stated  that  the  defendant 
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majr  be  able  advisedly  to  prepare  for  trial;  and  it  was  said, 
^Hhat  (in  such  a  case)' the  false  pretenses  should  be  alleged 
to  have  been  made  with  a  view  to  eftect  such  sale  or  ex- 
change, and  that  by  reason  thereof  the  party  was  induced 
to  buy  or  exchange,  as  the  case  may  be.''  It  was  admitted 
that  the  precise  question  on  which  that  case  turned  was 
new,  and  that  there  were  precedeuts  both  ways.  There  was 
also  a  somewhat  similar  rilling  in  a  like  case  in  this  court, 
in  Johnson  v.  The  State,  11  Ind.  481,  upon  the  authority  of 
Lewis'  U.  S,  Grim.  Law,  674. 

We  have  no  disposition  to  question  the  correctness  of  the 
judgment  in  either  of  those  cases.  But  we  do  not  think 
they  can  be  properly  applied  to  the  case  now  in  hand.  It  is 
well  settled,  that  the  false  representations,  to  make  the 
crime,  must  appear  to  be  such  as  would  tend  to  produce  the 
result  accomplished.  This  did  not  appear  by  the  allega- 
tions in  either  of  the  cases  mentioned.  The  statement  that 
a  watch  was  gold,  as  in  the  Massachusetts  case,  and  that 
cheeks  to  the  amount  of  seventeen  dollars  were  good  and 
of  par  value,  as  in  11  Ind.  siipra,  were  not,  alone,  if  fully 
credited,  likely  to  procure  from  a  bearer,  either  money  or 
a  set  of  harness,  as  a  gift,  though  desired;  and  this  was  the 
substance  of  what  was  alleged  in  those  cases.  But  a  state- 
ment that  one  owns  real  estate  worth  over  three  thousand 
dollars,  would,  if  believed,  reasonably  establish  a  credit  to 
the  extent  of  a  few  hundred  dollars,  and  would  tend  to  pro- 
cure such  a  loan.  We  cannot  agree  that  such  a  statement 
made  for  the  purpose  of  defrauding  generally,  as  is  charged, 
would  not  be  the  offense  defined  by  the  statute,  if  a  loan  of 
money  was  thereby  obtained  and  accepted,  with  a  purpose 
to  defraud  the  lender,  even  though  it  should  turn  out  that 
really  not  a  loan,  but  a  larger  swindle,  by  a  sale  of  the  prop- 
erty, was  contemplated.  The  statute  does  not  require,  as  an 
element  of  the  offense,  that  the  false  representation  should 
be  made  for  the  purpose  of  accomplishing  the  particular 
thing  which  does  result.  A  false  pretense;  an  obtaining 
thereby,  and  designedly,  a  thing  of  value  from  another; 
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and  an  intention  by  the  transaction  to  defraud  that  other; 
these  are  the  only  elements  of  the  offense.  2  G.  &  H.  445, 
sec.  27.  If  a  particular  result  is  designed  to  be  fraudulent- 
ly accomplished  by  making  the  false  pretense,  which  how- 
ever fails,  and  another  thiug  of  value  is  obtained  and  ac- 
cepted with  like  intent  to  defraud,  the  law  will  irresistibly 
impute  to  the  defendant  a  design  from  the  beginning  to 
consummate  the  latter.  This  is  a  conclusion  of  law  from 
the  facts,  and,  under  our  criminal  code,  need  not  be  alleged, 
if  the  facts  are  alleged  from  which  it  inevitably  results.  In 
this  case  we  have  it  averred,  that  certain  false  representa- 
tions, known  by  the  defendant  to  be  such,  were  made  by 
him  to  Grimes,  with  intent  to  defraud  Grimes;  that  G.  be- 
lieved and  relied  upon  them;  and  tjiat  the  defendant  there- 
by obtained  the  money,  &c.,  from  G.,  with  intent  to  defraud 
him.  The  statements  were  calculated  in  their  nature,  if 
believed,  to  inspire  confidence  in  the  ability  of  the  defend- 
ant to  pay.  It  is  not,  in  terms,  alleged  that  he  "  designed- 
ly obtained"  the  money,  &c.;  nor  do  we  think  this  necessary. 
It  is  conclusively  implied  from  the  allegations  made — or  rath- 
er, the  same  thing  is  averred  in  other  language.  To  obtain 
the  money  with  intent  to  defraud,  is  designedly  to  obtain  it. 

On  the  trial,  the  State  was  allowed,  over  the  defendant's 
objection,  to  put  in  evidence  representations  of  the  defend- 
ant, similar  to  those  charged  in  the  indictment,  made  to 
other  persons  than  Grimes,  not  in  his  presence,  and  not  at 
the  time  the  representations  were  made  to  him;  and  also  to 
put  in  evidence  the  declarations  of  one  Bechtel,  made  in 
November,  1868,  that  the  defendant  did  not  own  any  house 
and  lot  in  Ashland.  The  false  representations  appeared  to 
have  been  made  in  January,  1868,  at  which  time  the  de- 
fendant referred  Grimes  to  Bechtel  for  information  as  to  the 
ownership  and  character  of  the  Ashland  property. 

We  do  not  think  that  these  items  of  evidence  were  ad- 
missible. That  false  representations  were  made  to  one  does 
not  tend  to  prove  that  similar  statements  were,  at  a  differ- 
ent time  and  place,  made  to  another.    To  prove  a  prisoner 
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guilty  of  a  particular  crime,  it  is  not  admissible  to  show  that 
on  another  occasion  and  at  another  place  he  committed,  or 
attempted  to  commit,  a  similar  crime;  for  the  reason  that 
the  two  facts  bear  no  certain  or  probable  relation  to  each 
other,  but  are  wholly  disconnected.  Such  evidence  may 
create  a  bad  opinion  of  the  general  integrity  of  the  accused, 
and  thus  incline  the  mind  of  the  jury  to  a  readiness  to  be- 
lieve him  guilty  as  charged  in  the  cause  on  trial.  But  this 
the  law  will  not  allow.  The  State  is  not  at  liberty,  even  by 
the  usual  modes  of  showing  character,  to  attack  the  accused 
in  that  particular,  unless  he  first  invites  it  by  evidence  upon 
the  subject. 

So,  as  to  the  statements  of  Bechtcl.  This  was  purely 
hearsay,  and  not,  as  seems  to  us,  an  exception  to  the  gen- 
eral rule  which  excludes  hearsay  as  evidence.  We  are 
aware  that  where  one  in  dealing  with  another  refers  to  a 
third  person  for  information,  and  the  third  person,  being 
applied  to,  makes  statements  upon  the  faith  of  which  the 
part}'^  acts,  such  statements  are  sometimes  admissible  in 
evidence,  the  same  as  if  the  statements  had  been  made  bv 
the  person  who  gave  the  reference.  Sometimes,  indeed, 
there  is  a  just  estoppel  which  forbids  him  to  dispute  the 
truth  of  the  information  thus  given.  But  where  the  per- 
son referred  to  has  not  been  consulted  until  long  after  the 
business  has  been  consummated,  and  has  made  no  state- 
ments upon  the  faith  of  which  any  one  has  acted,  and  a 
question  arises,  long  subsequently,  as  to  what  was  the  real 
truth  of  the  matter,  we  know  of  no  reason  and  no  author- 
ity for  the  position  that  his  statements  then  made,  not  un- 
der oath,  shall  be  admitted  as  proof  of  the  facts.  Such  a 
doctrine  would  be  full  of  danger;  would  in  criminal  cases 
subject  the  accused  to  the  peril  of  conviction  upon  state- 
ments made  for  the  purpose,  without  the  sanction  of  an 
oath  or  the  tests  of  a  cross-examination;  and  would  not  find 
support  even  in  the  unsatisfactory  plea  of  necessity. 

It  was  not  necessary  to  prove  all  the  pretenses  charged 
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ill  the  indictment.  Rex  \.  Ady^T  C  &  P.  140;  Common- 
wealth V.  Morrill,  8  Cush.  571;  State  v.  Mills,  17  Me.  211. 

The  proof  of  the  representation  of  the  value  of  the  prop- 
erty did  not  agree  with  the  averment  of  the  indictment  as 
to  amount.  Instead  of  the  Ashland  house  and  lot  havins: 
been  stated  by  the  prisoner  to  be  worth  $2,600,  he  stated 
that  it  was  worth  $2,200  or  $2,300.  In  The  People  v.  Her- 
rich,  13  Wend.  87,  a  similar  variance  was  held  to  be  imma- 
terial, in  a  case  very  much  like  this.  But  in  Commomcealth 
V.  Davidson,  1  Cush.  33,  there  was  a  contrary  decision  upon 
the  question.  So,  also,  in  (f  Connor  v.  The  State,  30  Ala.  9, 
and  Bex  v.  Plestow,  1  Campb.  494.  In  the  last  case,  Lord 
Ellenborough  said,  "In  an  indictment  for  false  pretenses, 
the  pretenses  must  be  distinctly  set  out,  and  at  the  trial  they 
must  be  proved  as  laid."  So,  also,  the  rule  is  stated  in  2 
Russ.  Crimes,  310.  Sums  of  money,  dates,  &c.,  need  not 
usually  be  averred  with  accuracy,  but  when,  as  in  this  case, 
they  constitute  a  part  of  the  description  of  the  offense,  they 
stand  on  a  like  footing  with  other  matters  of  description, 
and  must  be  proved  as  laid.  It  is  believed  that  the  New 
York  case  is  not  supported  by  any  authority  whatever. 

Reversed,  and  remanded  for  new  trial.  Prisoner  to  be 
returned,  &c. 

W.  A.  Woods,  J.  D.  Arnold,  A.  S.  Blake,  and  B.  M.  John- 
son, for  appellant. 

D.  E.  Williamson,  Attorney  General,  for  the  State. 

Since  Morgan  y.  The  State,  ante,  p.  193,  was  stereotyped,  the  case  of  Regina 
V.  Jenkins,  Law  Bop.  1  C.  G.  R.  191,  has  been  published.  Byles,  J.,  there 
says,  "Dying  declarations  ought  to  be  admitted  with  scrupulous,  and  I  had 
almost  said  with  superstitious,  care.  They  have  not  necessarily  the  sanction 
of  an  oath ;  they  are  made  in  the  absence  of  the  prisoner ;  the  person  making 
them  is  not  subjected  to  cross-examination,  and  is  in  no  peril  of  prosecution 
for  perjury.  There  is  also  great  danger  of  omissions,  and  of  unintentional 
misrepresentations,  both  by  the  declarant  and  the  witness,  as  this  case  shows. 
In  order  to  make  a  dying  declaration  admissible,  there  must  be  an  expecta- 
tion of  impending  and  almost  immediate  death,  from  the  causes  then  oper- 
ating. The  authorities  show  that  there  must  be  no  hope  whatever.  In  this  case 
the  deceased  said  originally  she  had  no  hope  at  present.  The  clerk  put  down 
that  she  had  no  hope.  She  said  in  effect  when  the  statement  was  read  over 
to  her,  'No,  that  is  not  what  I  said,  nor  what  I  mean.  I  mean  that  at  present 
I  have  no  hope;'  which  is,  or  may  be,  as  if  she  had  said,  *  If  I  do  not  get  bet- 
ter I  shall  die.' " 

All  the  court  were  of  opinion  that  the  conviction  should  be  quashed. 
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ABATEMENT. 

See  Promissory  Note,  4,  5. 

ABBREVIATION. 

Initial  letters  of  name.    See  Name. 

ABSENCE. 

See  Statute  of  Limitations,  4. 

ABSTRACTS. 

See  Practice,  14. 

See  DoiiBRTY  v.  Mc Workman,  383. 

ACQUITTAL. 

See  Nolle  Prosequi. 

ACTION. 

See  Landlord  and  Tenant,  1,  2.  * 

ADMINISTRATOR. 

/Sftf  Appeal,  1;  Decedents'  Estates; 
Husband  and  Wife,  1,  2,  20;  Plead- 
ing, 24;  Promissory  iS'oTE,  4;  Wid- 
ow, 3. 

ADMINISTRATOR'S  SALE. 

See  Appeal,  1 ;   Decedents'   Estates, 

3,  4;    IICBBAND  AND    WiFE,  2;    WID- 
OW, 3. 

ADMISSIONS  ON  TRIAL. 

See  Bill  of  Exceptions,  2. 

ADVANCEMENT. 
See  Voluntary  Conveyance,  2,  3. 

AFFIDAVIT. 

See  Criminal  Law,  3;  Practice,  13; 
Replevin,  1. 


Contest  of  Mection.^The  a£Sdavit  of 
an  elector  instiluting  a  contest  of 
an  election,  under  the  act  of  May 
4th,  1852  (1  G.  &  H.  316),  requiring 
of  such  contestor  **a  written  state- 
ment specifying  the  grounds  of  con- 
test, verified  by  the  affidavit  of  such 
elector,"  is  not  bad  for  qualifying 
the  averment  of  the  truth  'of  such 
statement  by  the  words,  "as  he  is 
informed  and  verily  believes."  Cur- 
ry t.  Baker,   Governor 151 

AGENT. 

See  Principal  and  Agent;  Sale,  T. 

ALIBI. 

Evidence. — The  fabrication  of  an  alibij 
like  the  wilful  introduction  of  false 
and  fabricated  evidence  in  support 
of  any  other  ground  of  defense,  is 
a  circumstance  against  the  accused, 
to  be  weighed  by  the  jury  in  con- 
nection with  all  the  other  evidence 
in  the  case ;  but  where  the  evidence 
tending  to  prove  an  alibi  is  uncon- 
tradicted, and  the  witnesses  are  un- 
impcached,  and  the  facts  testified  to 
are  reasonable  in  themselves,  the 
failure  of  the  defendant  to  account 
for  his  whereabouts  during  all  the 
time  within  which  the  offense  was 
probably  committed  should  not  be 
taken  as  a  circumstance  tending  to 
prove  his  guilt.  WhiUT.TheStaU.2e2 

ALIMONY. 

See  Barr  v.  Barr,  240. 

ALTERATION  OF  INSTRUMENT. 

See  Principal  and  Surety,  7. 

AMENDMENT. 

See  Injunction,  2;  Parties,  5,  6,  *l, 

AMICUS  CURIiE. 
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Practice. — A  motion  to  dismiss  a  suit 
on  account  of  alleged  defects  in  the 
complaint  cannot  properly  be  made 
by  an  amieuz  curia.  Piggoti  v.  Kirk- 
Patrick 261 

AXIMALS. 

Set  Railroad,  12. 

ANOTHER  ACTION  PENDING. 

See  Practice,  27. 

ANSWER. 

See  Pleadino,  I,  3,  5,  9,  10,  12,  14,  19, 
20,  21,  25,  26,  27. 

APPEAL. 

See  Brookover  v.  Forst,  255. 

1.  From  Interlocutory  Order. —  Ad- 
ministrator. — In  a  suit  by  an  admin- 
istrator to  subject  real  estate  to  sale 
for  the  payment  of  the  debts  of  the 
decedent,  an  appeal  to  the  Supreme 
Court  from  the  interlocutory  order 
of  sale  was  taken,  an  appeal  bond 
approTcd  by  the  court  being  filed 
and  the  appeal  prayed  at  the  term 
at  which  the  order  was  made. 

Ueldy  that  the  appeal  was  authorized 
by  the  code  (section  576),  and  tak- 
en in  accordance  with  its  prorisions 
(section  577).  Simpton  et  al.  v.  Pear- 
son, AdmW 1 

2.  Fugitive  Jrom  Justice. — No  appeal 
by  the  State  to  the  Supreme  Court 
lies  from  the  ruling  of  a  judge  dis- 
charging from  arrest  a  prisoner 
brought  before  him  for  examination 
as  provided  by  the  act  of  March  9th, 
1867  (Acte  1867,  p.  126),  "to  regu- 
late the  arrest  and  surrender  of  fu- 
gitives from  justice  from  other  states 
and  territories."  The  State  v.  Mor- 
ffan 66 

3-  Vacation  of  Dighway. — Wlierc,  in 
a  proceeding  to  vacate  a  highway 
on  the  ground  that  the  same  is  not 
of  public  utility,  viewers  are  ap- 
pointed,who  report  in  favor  of  the 
petition  on  the  ground  stated  there- 
in, and,  upon  objection  being  made 
to  the  vacation,  other  viewers  arc 
appointed  who  report  against  the 
public  utility  of  the  vacation,  no 
appeal  lies  to  the  circuit  court  from 


the  decision  of  the  board  of  county 
commissioners  overruling  a  motion, 
made  by  one  of  the  petitioners,  to 
set  aside  the  appointment  of  such 
other  viewers.     Green  v.  AycrsJlAA 

APPEAL  BOND. 

See  Appeal,  1. 

APPEARANCE. 

See  PRACTICB,  16, 17,  18. 

ARBITRATION  AND  AWARD. 

Promissory  Note, —  Consideration, — 
Failure  of. — A  prosecution  for  bas- 
tardy was  submitted  to  referees, 
whose  report  recited  the  submission 
of  "the  said  prosecution  and  case 
of  bastardy,"  the  award  of  a  certain 
sum  in  instalments,  and  the  execu- 
tion of  certain  notes  therefor  by  the 
father  of  the  child  to  its  mother  and 
her  father  and  guardian;  that,  iu 
consideration  of  said  notes,  the 
mother  acknowledged  a  sufficient 
provision  for  the  education  aud 
maintenance  of  the  child;  and  that 
the  father  and  guardian  of  said 
mother,  in  consideration  of  the  fore- 
going premises,  released  and  waived 
all  right  of  action  for  damages  and 
any  and  all  proceedings  for  seduction 
arising  out  of,  or  in  any  way  con- 
connected  with  said  case  of  basUirdj. 

Ueld^  in  a  suit  on  one  of  said  notes, 
the  award  being  all  the  evidence  ia 
relation  to  the  consideration  there- 
of, that  the  maker  could  not  claim 
that  such  consideration  had  failed 
by  the  death  of  the  child.  Eaton 
et  al.  V.  Bums  ct  al 390 

ARREST. 

Justification. —  Military  Order. —  Ari- 
dence. — A  sergeant  of  volunteers  in 
the  army  of  the  United  States  in 
the  last  war,  having  received  a  writ- 
ten order  from  the  proper  military 
authorities  to  arrest  certain  desert- 
ers, in  this  State,  and  any  others  of 
that  class,  and  all  persons  who  should 
interfere  with  such  arrests,  made  the 
arrest  of  said  desert-ers  at  night; 
and  the  party  having  them  in  charge, 
undqr  command  of  said  sergeant, 
was  iired  upon  ftom  a  wood,  not  &r 
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from  the  resldcnco  of  ono  A.,  who 
was  treasurer  of  a  treasonable  or- 
ganization, the  object  of  which  was 
the  protection  of  deserters,  and  who 
had  been  fined  in  the  United  States 
Court  upon  a  plea  of  guilty  to  an 
indictment  for  harboring  deserters. 
Upon  the  fire  being  returned,  the 

/)  assailants  fled,  and  the  soldiers,  after 
proceeding  a  short  distance,  about 
three  or  four  o'clock  in  the  morning 
and  before  dajrlight,  discovered  A. 
crossing  the  road  from  the  direction 
in  which  the  firing  had  occurred, 
and  halted  and  searched  "him,  find- 
ing nothing  but  a  part  of  a  box  of 
caps,  though  he  subsequently  stated 
that  he  dropped  a  revolver  when  he 
stopped.  He  seemed  fatigued,  and 
was  '^puffing  and  blowing."  He  was 
thereupon  arrested  and  secured  with 
ropes  by  the  soldiers  under  com- 
mand of  said  sergeant,  and  taken 
by  them  beyond  the  county,  to  the 
military  headquarters  of  the  district, 
where  he  was  discharged  by  the 
provost  marshal,  after  a  short  deten- 
tion. Suit  by  A.  for  damages,  against 
said  sergeant  and  those  under  his 
command. 

Ueldy  that  the  written  order  for  the 
arrest  of  the  deserters  having  been 
shown  to  be  lost,  evidence  of  its 
contents  was  admissible. 

Jleldj  also,  that  the  defendants  were 
justified.  Teagarden  v.  Chraham  et 
al 422 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  10. 

1.  Criminal  Law, — If\formaU<m.-~Axi 
information  which  is  so  uncertain 
that  upon  a  plea  of  guilty  the  court 
cannot  know  what  punishment  it 
may  a£BLi,  is  bad  on  motion  in  arrest 
of  judgment.   Vogel  v.  The  Staie^G^ 

2.  SafM. —  Sunday. —  Liquor  Law. — 
Information  charging,  that  *'A.,  at, 
Ac,  being  over  fourteen  years  of 
age,  on,  &c.,  that  being  the  first  day 
of  the  week,  commonly  called  Sun- 
day, was  found  unlawfully  at  com- 
mon labor  and  engaged  in  his  usual 
avocation,  to  wit,  selling  and  deal- 
ing out  to  B.  two  gills  of  whiskey, 
and  receiving  therefor  twenty  cents," 
&c. 

Eeldy  that  as  it  did  not  appear  from  the 


information  whether  or  not  the  de- 
fendant bad  a  license,  it  was  bad  on 
a  motion  in  arrest  based  upon  the 
ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  public  of- 
fense  ..Ibid. 

ASSAULT  AND  BATTERY. 

With  intent  to  murder.     See  Ckimixal 
Law,  47. 

ASSIGNMENT  OF  ERRORS. 

See  Cbikikal  Law,  18;  New  Trial,  5. 

See  BaooKOVER  v.  Forst,  255. 

ASSOCIATE  JUDGES. 

See  Guardian  and  Ward,  2  to  8. 

ASSUMPSIT. 

See  Contract,  20. 

ATTORNEY. 

See  Decedents'  Estates^  2;  Practich, 
21. 

Interest, — Money  Collected  by  Aitor* 
ney. —  Demand. —  Conversion. —  An 
attorney  is  not  liable  for  interest  on 
money  collected  by  him,  until  de- 
mand made  by  the  party  entitled  to 
receive  it,  or  until  a  wrongful  con- 
version. WalpoWs  AdmW  v.  Bishop 
etal 150 

AUDITOR  OF  COUNTY. 

See  Office  and  Officer,  3,  4,  5. 

AWARD. 

See  Arbitration  and  Award. 

B 

BASTARDY. 

See  Consideration,  6;  Plbaoino,  2. 

BILL  OF  EXCEPTIONS. 

See  Practice,  30. 

1.  Statement  of  Evidence  to  Jury. — 
The  statement  of  the  evidence  which 
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a  party  is  allowed  to  make  to  the 
jury  by  section  324  of  the  code  is, 
as  to  its  brevity  or  prolixity,  a  mat- 
ter to  be  left,  to  a  considerable  ex- 
tent, to  the  control  of  the  court  try- 
ing the  cause;  and  where  the  inter- 
ference of  the  court  is  complained 
of  on  appeal,  the  bill  of  exceptions 
must  show  the  statement  that  was 
being  made  when  the  court  inter- 
posed. AyUtworih  et  al.  v.  Brovm 
etal 270 

2.  Admissiont  on  Trial. — InitruetionB. 
In  a  criminal  case,  the  court,  in  its 
instructions,  told  the  jury,  that  the 
defendant  had,  during  the  progress 
of  the  trial,  admitted  certain  im- 
portant facts,  and  that  the  facts  thus 
admitted  must  be  taken  as  if  proved 
beyond  a  reasonable  doubt.  A  bill 
of  exceptions,  purporting  to  contain 
all  the  evidence,  was  silent  as  to 
such  admissions  having  been  made. 

Held,  that,  as  the  record  stood,  there 
was  no  warrant  for  this  statement 
of  the  court.  Clem  v.  The  StaU^ASO 

BILL  OF  LADING. 
See  Contract,  14. 

BLANKS. 

See  Estoppel,  4. 

BOARD  OP  COUNTY  COMMISSION- 
ERS. 

See  Fees,  1;  Pbincipal  and  Agent,  1; 
Turnpike,  2. 

Appeal. —  Vacation  of  Highway. — 
Where,  in  a  proceeding  to  vacate  a 
highway  on.  the  ground  that  the 
same  is  not  of  public  utility,  view- 
ers are  appointed,  who  report  in  fa- 
vor of  the  petition  on  the  ground 
stated  therein,  and,  upon  objection 
being  made  to  the  vacation,  other 
viewers  are  appointed,  who  report 
against  the  public  utility  of  the  va- 
cation, no  appeal  lies  to  the  circuit 
court  from  the  decision  of  the  board 
of  county  commissioners  overruling 
a  motion,  made  by  one  of  the  peti- 
tioners, to  set  aside  the  appointment 
of  such  other  viewers.  Chreen  v. 
Ayeri 248 


2. 


BOND. 

See  Appeal,  1;  Damages,  1,  2;  Estop- 
pel, 2,  3,  4,  5;  Principal  axo 
Agent,  1. 

BURDEN  OF  PROOF. 

See  Ihsanitx,  4;  Negligkkci,  2;  Trust, 
8;  Voluntary  Costktajicb,  2. 


CANAL. 
See  Railroad,  1. 

CARRIER. 
See  Common  Carrier. 

CASES  OVERRULED,  AFFIRMED, 
EXPLAINED,  &o. 

1.  Sunday. — Liquor  Law. —  VogUeong 
V.  The  State,  9  Ind.  112,  explained. 

Voyelr.  The  State 64 

Veseent--  StatuU.—  Cfuldles9  See- 
ond  Wife. — Martindale  v.  MartindaU, 
10  Ind.  5G6;  Ogle  v.  Stoops,  11  Ind. 
380;  and  RockhiUv.  NeUon,  24,  Ind. 
422,  explained.     Louden,  Adm'r,  v. 

James  etal..,^ G9 

Estoppel. — Principal  and  Surety. — 
Peppery.  The  State,  22  Ind.  309, 
overruled.  The  State  ex  rel.  McCcr- 
ty,  ^c,  y.  Pepper, 76 

4.  Married  Woman. — Separate  Prop- 
erty,— Rents  and  Profits. — ^Thc  rul- 
ing in  Kantrowitz  v.  Pratlur,  page 
92,  ante,  adhered  to.     Copeland  v. 

Cunningham  et  uz 116 

Descent.^  Widow.-Loring  v.  Craft, 
10  Ind.  110,  affirmed.  Dunham  v. 
Tappanetal 173 

0.  Master  and  Servant. — An  employer 
or  master  is  not  liable,  in  the  ab- 
sence of  an  express  contract  to  that 
effect,  for  injuries  suffered  by  one 
of  his  employees  solely  through  the 
carelessness  or  negligence  of  anoth- 
er employee  of  the  same  master,  en- 
gaged in  the  same  general  business. 
Nor  is  the  master  rendered  liable  by 
the  fact  that  the  employee  receiving 
the  injury  is  inferior  in  grade  of  em- 
ployment to  the  one  by  whose  neg- 
ligence the  injury  is  caused,  if  the 
services  of  each  in  his  particular 
sphere  or  department  ore  directed  to 
the  accomplishment  of  the  same  gen- 
eral end.     Gillenwater  r.  The  M.  ^ 
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/.  R.  R,  Co.,  5  Ind.  339,  and  FUz- 
Patrick  v.  The  N.  A,  J"  8.  R.  R.  Co., 
7  Ind.  436,  disapproved.  Colianhus 
j*  /.  C.  Railway  Company  ▼.  Arnold^ 
Adm'r 174 

7.  Limitations^  Statute  of. — 7%tf  State 
V.  SwopCj  7  Ind.  01,  criticized.  De- 
Moss  et  al.  Y.  Newton  et  al 219 

8.  Criminal  Law. — Term  qf  ImpriS' 
onment. — Miller  v. Allen,  11  Ind.  389, 
distinguished  from  Ex  Parte  Ton- 
gate 370 

9.  Supreme  Court. — Rules  of  Court. — 
Abstract. —  Chapin  ▼.  Clapp,  29  Ind. 
611,  approved.  Doherty  r.  Mc  Work- 
man  383 

10.  Constitutional  Law. — County  Of- 
ficers.-Commencement  of  their  Terms. 
Howard  t.  The  State,  10  Ind.  99,  ex- 
plained. Douglass  ▼.  The  State,  ex 
rel.  Wright. 429 

11.  Statute  of  Frauds. — Parol  Lease. 
Stackberger  y.  MosteUer,  4  Ind.  461, 
questioned.    Huffman  y.  Starks..^!^ 

12.  Reasonable  Doubt. — Arnold  y. 
The  State,  23  Ind.  170,  explained. 
BradUyy.  The  State 492 

13.  False  Pretenses. —  Indictment — 
Johnson  r.  The  State,  11  Ind.  481, 
explained.     Toddy.  The  Stale...b\4 

CHANCERY. 

See  Husband  and  Wifb,  5,  0,  10. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  12, 13;  Yenus,  1, 2. 

CHARACTER. 

See  Witness,  4. 

CHILD. 

See  "Witness,  1,  2. 

CIRCUIT  COURT. 

See  JuaiSDiCTioN,  2. 

CITY. 

Time. — Comptitaiion  of. — Sheriff.— Cus- 
tody of  City  Prisoners. — Where  a 
city,  having  no  prison  in  which  to 
connno  prisoners  convicted  before 
its  court  for  violations  of  its  ordi- 
nances, commits  them  to  the  custody 
of  the  keeper  of  the  county  prison. 


it  seems  that  if  a  prisoner  is  so 
placed  in  the  custody  of  such  keep- 
er a  short  time  before  midnight  and 
discharged  a  short  time  after  that 
hour,  the  city  cannot  properly  be 
charged  with  two  days'  boarding 
therefor.      City  of  Indianapolis  v. 


My 
if.. 


Parker,  Sheriff. 230 

CODE. 

5e0  Injunction, 3;  Jurisdiction,  12, 13; 
Pleading,  13;  Practice,  2,  3,  5. 

COERCION. 

See  Duress. 

COLLATERAL  PROCEEDING. 

See  Guardian  and  Ward,  2  to  8;  Ju- 
risdiction, 1,  3,  5,  6;  Naue. 

COMMON  CARRIER. 

1.  Express  Company. — Delivery. — ^An 
express  carrier's  duty  to  deliver  to 
the  consignee  in  person  and  the  con- 
signee's duty  to  receive  are  recipro- 
cal. The  consignee  cannot,  by  de- 
sign, or  to  promote  his  convenience, 
take  away  the  right  of  the  carrier 
to  terminate,  by  delivery,  the  liabil- 
ity as  insurer  within  a  reasonable 
time.  The  Adams  Express  Co.  v. 
Darnell 20 

2.  Absence  of  Consignee. — Where  the 
consignee  has  notice  of  the  arrival, 
and  the  carrier  is  ready  to  deliver, 
but  is  prevented  by  the  consignee's 
absence,  required  by  his  interests, 
convenience,  or  pleasure,  then  the 
liability  as  carrier  ends,  and  thence- 
forward the  liability  is  for  such  rea- 
sonable care  of  the  property  as  pru- 
dence requires Ibid. 

3.  Same. —  Suit  against  an  express 
company,  to  recover  the  value  of  a 

Eackage  of  U.  S.  bonds  intrusted 
y  plaintiff  to  defendant,  to  be  car- 
ried i^om  I.  to  W.,  consigned  to 
plaintiff,  lost  by  the  negligence  of 
defendant,  and  not  delivered  to 
plaintiff.  Answer,  that  defendant 
kept  an  agent  and  of&ce  at  W.,  and 
plaintiff  resided  there ;  that  W.  was 
a  small  village  to  which  valuable 
packages  were  seldom  sent,  the  ex- 
press business  of  defendant  at  that 
point  being  so  small  as  not  to  re- 
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qniro  or  justify  defendant  to  keep  an 
iron  safe,  and  none  was  kept  there 
bj  defendant;  of  all  which  plaintiff 
had  notice;  that  when  the  package 
was  dclircrcd  by  plaintiff  to  defend- 
ant at  I.,  the  former  well  knew  that 
by  dae  coarse  of  transmission  it 
would  arrive  at  W.  at  noon  on  a 
certain  day,  at  which  hour  it  did 
arrive  safe,  and  was  ready  for  deliv- 
ery to  plaintiff,  who  was  absent  from 
home  daring  all  that  day  and  had 
no  agent  there,  so  that  delivery  to 
him  in  person  could  not  be  made  on 
that  day  during  business  hours, 
though  defendant  was  then  ready 
to  make  such  delivery;  that  defend- 
ant afterwards,  on  that  day,  deposi- 
ted said  package  in  a  good  and  se- 
cure iron  safe  of  one  H.,  reputed  to 
bo  a  respectable  and  responsible 
merchant  of  the  village,  and  caused 
the  safe  to  be  securely  locked,  said 
safe  being  the  most  secure  place  of 
deposit  in  the  village;  that  on  that 
night  the  safe  was  robbed  by  burg- 
lars, and  the  bonds  stolen,  where- 
fore it  became  impossible  to  deliver. 
Ileld,  that  the  answer  showed  that  the 
liability  of  the  defendant  as  carrier 
had  ended  when  the  package  was 
lost,  and  that  the  defendant  exer- 
cised reasonable  care  as  bailee  after 
the  termination  of  such  liability,  iit^/. 

4.  Collections. — Bill  of  Lading, — A 
bill  of  lading  recited,  that  the  goods 
were  '^to  be  delivered  without  de- 
lay, &c.,  at  the  port  of,  &c.,  to,  &c., 
or  assigns,  he  or  they  paying  freight 
for  said  goods  at  the  rate,  of,  £c., 
charges  payable  when  collected  by 
boat;  charges  to  be  collected"  a 
certain  sum,  being  the  value  of  the 
goods. 

i/e^  that  if  the  carrier  delivered  the 
goods  without  collecting  such  char- 
ges, he  was  liable  therefor  to  the 
person  who  so  contracted  with  him 
and  delivered  the  ^oods  to  him. 
Meyer  v.  Lemeke  et  al.^ 208 

5.  Special  Contract. — Negligence. — A 
common  carrier  cannot  contract 
against  liability  for  loss  from  his 
own  ordinary  negligence.  Such  a 
condition  is  void*  as  against  public 
policy.  The  Jnd^polia^  Pitteburg^  S^ 
Cleveland  B.  R.  Co.  v.  Allm 394 

C.  Same. — A  contract  for  the  ship- 
ment of  live  stock  by  a  railroad 
company  provided,  that,  in  consid- 


eration of  a  certain  rednced  rats  of 
transportation,  the  owner  of  said 
stock  should  assume  all  riaks  of  in- 
juries which  the  animals  or  either 
of  them  might  receive  in  conse- 
quence of  any  of  them  being  wild, 
unruly,  vicious,  weak,  escaping, 
maiming  and  killing  themselves  or 
each  other,  or  from  delays,  or  in 
consequence  of  heat  or  suffocation, 
or  the  ill  effects  of  being  crowded 
upon  the  cars  of  said  company,  or 
on  account  of  being  ii^nred  by  the 
burning  of  hay,  straw,  or  any  other 
material  used  by  the  owner  in  feed- 
ing the  stock,  or  otherwise,  and  any 
damage  occasioned  thereby,  and 
also  all  risk  of  any  losa  or  dam- 
age which  might  be  sustained  by 
reason  of  any  delay,  or  from  any 
other  cause  or  thing  in  or  incident 
to,  or  from,  or  in,  the  loading  or  un- 
loading of  said  stock ;  that  said  own- 
er should  load  and  unload  said  stock 
at  his  own  risk,  tho  railroad  com- 
pany furnishing-  the  necessary  la- 
borers to  assist^  under  the  direction 
and  control  of  said  owner,  who 
should  examine  for  bims^f  all  the 
means  used  in  loading  and  unload- 
ing, to  see  that  they  were  of  snifi- 
cicnt  strength,  of  the  right  kind, 
and  in  good  repair  and  order ;  thai 
each  person  riding  free  to  take  care 
and  charge  of  said  stock  should  do 
so  at  his  own  risk  of  personal  in- 
jury from  whatever  cause ;  and  that 
the  owner  should  release  and  hold 
harmless,  and  keep  indemnified,  the 
railroad  company,  from  all  damages, 
actions,  claims,  and  suits,  on  account 
of  any  and  every  injury,  loss,  and 
damage  heretofore  referred  to,  if 
any  should  occur  or  happen.  Suit 
against  the  railroad  company  to  re- 
cover for  certain  animals  shipped  by 
the  plaintiff,  under  this  contract, 
and  lost,  while  in  course  of  trans- 
portation, by  escaping  through  a 
window  open  in  the  end  of  the  car 
in  which  they  had  been  loaded  by 
the  plaintiff's  agent,  who  accom- 
panied them  on  the  route,  alid  who, 
after  the  escape  of  one  of  the  ani- 
mals, told  the  conductor  to  fix  said 
window,  and  the  conductor  not  do- 
ing so,  fixed  it  himself. 
Held^  that  the  railroad  company  was 
liable  for  the  loss Ibid. 
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COMPLAINT. 

See  PLEiJJXXO,  G,  7,  8,  13,   15,   20,   22, 
23,  24. 

COMPROMISE. 

See  Contract,  8,    13;   Pleadin'g,    2; 
Railroad,  13,  14. 

CONSIDERATION. 

&«  COXTRACT,  3;  VoLtXTARY  CONVEY- 
ANCE, 1,  2,  3. 

1.  Promise  for  Benefit  of  Third  Per- 
son.— Where  a  defendant-surety  in 
a  judgment  which  he  is  in  danger 
of  being  compelled  to  pay  (it  being 
a  lien  on  land  belonging  to  him,  and 
the  principal  defendant  being  insol- 
vent), agrees  to  give  up  as  canceled 
and  satisfied  a  note  which  he  holds 
against  the  principal  defendant,  if  the 
judgment-plaintiff  will  accept  such 
other  surety  as  the  principal  defend- 
ant can  procure  and  will  release  and 
satisfy  the  judgment  as  to  such  de- 
fendant-surety, and,  thereupon,  the 
plaintiff  enters  satisfaction  of  the 
judgment  and  accepts  other  personal 
security  procured  by  the  principal 
debtor;  there  is  a  valuable  consid- 
eration moving  to  the  defendant- 
surety  from  the  judgment-plaintiff, 
and  also  from  the  new  surety;  and 
the  principal  defendant,  not  a  party 
to  the  agreement,  may,  whether  it 
be  made  with  the  judgment-plaintiff 
or  with  the  new  surety,  if  it  be  in- 
tended for  his  benefit,  but  not  other- 
T^ise,  avail  himself  of  it  in  an  ac- 
tion against  him  on  the  note  by  such 
defendant-surety.  Mathews  v.  Rit- 
enour  ct  al 31 

2.  Surrender  of  C'aim  on  Third  Per- 
son,— It  is  a  8u£5cient  consideration 
for  a  promissory  note  that  the  payee, 
to  procure  its  execution  by  the  mak- 
er, surrenders  a  valid  and  subsisting 
demand  for  a  like  amount  against  a 
third  person.  Henry  v.  piienowr.l^^ 

3.  Same. — Failure  of  Consideration. — 
A.  being  indebted  to  B.,  and  C.  to  A. 
in  a  certain  like  amount,  and  D.  be- 
ing indebted  in  a  like  sum  to  C.  on 
account  of  certain  land  conveyed  by 
C.  to  D.  by  deed  with  covenants,  by 
the  agreement  of  all  the  parties  D. 

Vol.  XXXI.— 34 


gave  his  note  to  B.  for  such  sum,  B. 
released  A.,  and  A.  released  0. 
Held,  in  a  suit  on  the  note  by  the  payee 
against  the  maker,  that,  where  there 
was  no  express  agreement  by  the 
payee  before  or  at  the  time  of  the 
making  of  the  note  that  it  should 
not  be  collected  if  the  title  to  the 
land  should  fail,  such  failure  of  title 
could  not  prevent  the  payee  from 
recovering  on  the  note Ihid. 

4.  Pleading. — Suit  on  a  note  against 
the  maker.  Answer,  that  the  de- 
fendant received  no  •  consideration 
for  the  note. 

lleld,  that  the  answer  was  bad  on  de- 
murrer.    Andersons.  Meeker :....2^i) 

5.  Failure  of. — Promissory  Note. — 
Suit  on  note.  Answer,  that  the  • 
note  was  given  for  the  exclusive 
right  within  a  certain  county  to>a 
patent  invention,  known  as,  &c.,  un- 
der letters  patent  from  the  United ' 
States  to  a  person  named,  which  wns  ■ 
an  infringement  of  a  patent  there- 
tofore issued  by 'the  United  States 
to  another  patentee  named,  and  pre- 
cisely like  the  litter  in  every  im- 
portant particular;  that  the  pur- 
chase was  made  and  the  note  given 
upon  the  representation  that  said  in- 
vention had  never  been  used  except 
under  the  first  mentioned 'patent, 
whereas  the  right  to  use  it  under 
the  other  patent  had  been  sold  and 
the  invention  used  over  the  entire 
county,  and  the  sale  of  the  right 
under  said  first  mentioned  patent 
was  rendered  of  no  value. 

Held,  that  the  answer  presented  *  a 
good  defense.  Morrow  \:  Urown.3l9 

6.  Same. — Award. — A  prosecution  for 
bastardy  was  submitted  to  referees 
whose  report  recited  the  submission 
of  ''the  said  prosecution  and  case 
of  bastardy,"  the  award 'of  a  ccr-- 
tain  sum  in  instalments,  and  the 
execution  of  certain  notes  there- 
for by  the  father  of  the  child  to  its 
mother  and  her  father  and  guardian; 
that,  in  consideration  of  said  notes, 
the  mother  acknowledged  a  suffi- 
cient provision  for  the  education 
and  maintenance  of  the  child;  and^ 
that  the  father  and  guardian  of  said 
mother,  in  consideration  of  the  fore- 
going premises,  released  and  waived 
all  right  of  action  for  damages  and. 


530 


INDEX. 


any  and  all  proceedings  for  seduc- 
tion arising  out  of,  or  in  any  way 
connected  with,  said  case  of  bas- 
tardy. 

Heldj  in  a  suit  on  one  of  said  notes, 
the  award  being  all  the  evidence  in 
relation  to  the  consideration  there- 
of, that  the  maker  could  not  claim 
that  such  consideration  had  failed 
by  the  death  of  the  child.  JEaton  et 
al,  v.  Bums  et  al 390 

7.  Same. — Sale, — Suit  on  a  note.  An- 
swer, that  the  defendant  bought 
of  the  payee  a  certain  number  of 
fruit  trees;  that  it  was  agreed  by 
them  that  said  trees  should  be  in 
good  condition,  and  that  if  any  of 
them  should  not  grow,  the  seller 
would  replace  them  with  other  good 
trees;  that  on  the  day  the  note  was 
.given  (in  November),  the  seller  de- 
livered said  trees,  and  represented 
them  to  be  as  provided  for  by  said 
contract;  that  the  defendant,  not 
being  experienced  in  the  nursery 
business,  believing  the  trees  to  be  as 
represented,  in  consideration  there- 
of, executed  the  note,  and  properly 
set  out  the  trees;  that  the  same  were 
not  in  good  condition,  but  were 
T/iltcd,  and  in  bad  condition,  and 
lohoUy  worthless;  that  defendant  did 
not  and  could  not  know  their  con- 
dition till  long  aflcr  the  note  was 
executed;  that  they  did  not  grow,  of 
which  the  seller  bad  notice  on  the 
1st  day  of  the  next  June;  yet  he 
had  wholly  failed  to  replace  them. 

Meld^  that  the  answer  was  good  on 
demurrer.  Morehead  v.  Murray  et 
al 418 

CONSOLIDATION. 

See  Railroad,  13. 

CONSTABLE. 

See  Justification,  2,  3. 

CONSTITUTIONAL  LAW. 

See  Statute  op  Limitations,  1,  2. 

^Liquor  Law, — Sunday. — Section  8  of 
the  act  to  regulate  the  license  and 
sale  of  intoxicating  liquors,  &c.,  (1 
G.  t  H.  61G)  as  amended  in  1865 
(Spec.  Sess.  197),  prohibits  the  sale 
•  on  Sunday  of  any  quantity  of  in- 
•toxicAting  liquor  by  a  licensed  re- 


tailer, and  is  not  in  conflict  with 
the  Constitution  of  the  State.  SchUei 
y\The  State 24G 

CONTEST  OF  ELECTION. 

See  Elbctiox. 

CONTINUANCE. 

Criminal  Law. — The  fact  that  in  .i 
joint  prosecution  upon  informaiicii 
a  continuance  is  granted  as  to  a  part 
of  the  defendants  is  no  ground  for 
continuance  as  to  another  defend- 
ant.     White  V.  Tlie  State 2C2 

CONTRACT. 

See  Common  Carrisr,  5,  G;  Considera- 
tiok;  Husband  and  Wife,  3  to  8, 
11  to  14,  17  to  19;  Interest,  3;  Of- 
fice and  Officer,  1;  Sale,  11,  12; 
Statute  of  Frauds,  1,  2,  3. 

1.  Consideration. — Promise  for  Bent- 
fit  of  Third  Person. — Where  a  de- 
fendant-surety in  a  judgment  which 
he  is  in  danger  of  being  compelled 
to  pay  (it  being  a  lien  on  land  be- 
longing to  him,  and  the  principal 
defendant  being  insolvent)  agrees  to 
give  up  as  canceled  and  satisfied  a 
note  which  he  holds  against  the  prin- 
cipal defendant,  if  the  judgment- 
plaintiff  will  accept  such  other  sure- 
ty as  the  principal  defendant  csn 
procure  and  will  release  and  satisfj 
the  judgment  as  to  such  defendant- 
surety,  and,  thereupon,  the  plaintiCT 
enters  satisfaction  of  the  judgment 
and  accepts  other  personal  sccuritj 
procured  by  the  principal  debtor; 
there  is  a  valuable  consideration 
moving  to  the  defendant-surety  from 
the  judgment-plaintiff,  and  alsD 
from  tho  new  surety;  and  the  prin- 
cipal defendant,  not  a  party  to  the 
agreement,  may,  whether  it  be  mad;^ 
with  the  judgment-plaintiff  or  with 
the  new  surety,  if  it  be  intended  for 
his  benefit,  but  not  otherwise,  avail 
himself  of  it  in  nn  action  against 
him  on  the  note  by  such  defendant- 
surety.  Mathews  v.  Ritenour  et  al^l 

2.  Principal  and  Surety. — Extension 
of  Time. — An  oral  agreement  by 
the  payee  of  a  promissory  note  with 
the  principal  maker,  without  the 
knowledge  or  consent  of  the  surety 
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xyliose  stnretyshlp  is  known  to  the 
payee,  to  extend  the  time  of  pay- 
ment daring  a  definite  period  be- 
yond the  maturity  of  the  paper,  is 
valid,  and  releases  the  snrety<,  if 
founded  upon  a  suflScient  consider- 
ation.   Pierce  v.  Ooldsberrt/ .52 

3.  Same. — Oonsideration.^^Interert. — 
The  oral  agreement  of  the  principal 
debtor  to  pay  merely  the  same  in- 
terest that  the  note  would  have 
borne  if  the  indulgence  had  been 
given  voluntarily,  is  a  sufficient  con- 
sideration for  such  a  promise  of  for- 
bearance....,...,  « Ibid. 

4.  Mental  Capacity. — Mere  dullness 
of  intellect)  from  whatever  cause, 
does  not  amount  to  incapacity  to 
contract.     Henry  v.  Riienour 136 

5.  Same.'^  Intoxication. —  Where  a 
party  to  a  contract  is  voluntarily  in- 
toxicated at  the  time  of  making  it, 
to  the  extent  only  that  he  does  not 
clearly  understand  the  business,  this 
does  not  render  his  contract  void  or 
voidable  where  no  advantage  is 
gained  by  dealing  with  him. ...Ibid. 

G.  Consideration. — It  is  a  sufficient 
consideration  for  a  promissory  note 
that  the  payee^to  procure  its  execu- 
tion by  the  maker,  surrenders  a  val- 
id and  subsisting  demand  for  a  like 
amount  against  a  third  person.. /i&tVf. 

7.  Same. — Failure  of  Consideration.- 
A.  being  indebted  to  B.,  and  G.  to 

A.  in  a  certain  like  amount,  and  D. 
being  indebted  in  a  like  sum  to  0. 
on  account  of  certain  land  conveyed 
by  C.  to  D.  by  deed  with  covenants, 
by  the  agreement  of  all  the  parties 
D.  gave  his  note  to  B.  for  such  sum, 

B.  released  A.,  and  A.  released  0. 
Ileldj  in  a  suit  on  the  note  by  the  payee 

against  the  maker,  that,  where  there 
was  no  express  agreement  by  the 
payee  before  or  at  the  time  of  the 
making  of  the  note  that  it  should 
not  be  collected  if  the  title  to  the 
land  should  fail,  such  failure  of  title 
could  not  prevent  the  payee  from 
recovering  on  the  note Ibid. 

8.  Practice. — Par  ties. -Written  agree- 
ment, as  follows:  "Whereas  there 
is  an  action  now  pending  in  the  Bar- 
tholomew Common  Picas  Court 
wherein  A.  is  plaintiff  and  the  un- 
dersigned and  others  are  defendants, 
wherein  said  A.  sues  for  money  ex- 
pended by  said  A.  at  their  request 
in  obtaining  recruits  under  a  call 


made  by  the  President  of  the  Uni- 
ted States;  and  whereas  the  under- 
signed are  desirous  of  compromising 
said  cause  and  paying  to  said  A. 
whatever  sum  may  be  found  due 
him;  and  whereas  B.,  C,  and  D.  arc 
trying  to  compromise  said  ciusc  and 
ascertain  the  sum  due  to  A.,  in  order 
to  pay  the  same  to  him ;  now,  there- 
fore, we,  the  undersigned^  agree  to 
and  with  said  B.,  C,  and  D.  that  if 
they  should  compromise  caid  cause 
and  ascertain  the  amount  due  to 
said  A.,  upon  any  compromise  they 
may  make,  to  pay  to  said  parties  or 
to  said  A.  the  proportional  interest 
duo  from  each  of  the  undersigned 
as  the  ascertained  amount  due  to 
said  A.;  and  should  said  B.,  C,  and 

D.  agree  up#n  the  amount  due  to 
said  A.  and  pay  the  same  to  him,  or 
in  any  way  satisfy  the  same,  each 
of  the  undersigned  promise  and 
agree  to  pay  to  him  the  proportional 
amount  due  from  them,  and  several- 
ly promise  to  pay  their  several  pro- 
portions of  said  amount  that  may 
have  been  so  paid  to  said  A.,  with- 
out relief  from  valuation  or  appraise- 
ment laws,  and  agree  to  indemnify 
them  against  all  loss  or  damage  in 
any  way  in  making  said  compro- 
mise; and  said  B.,  C.,  and  D.,  arc 
left  to  compromise  said  cause  in 
such  manner  as  they  may  think 
best."  Suit  on  this  agreement 
against  the  signers  thereof  by  B., 
C,  and  D.,  alleging  a  compromise 
by  them  with  A.  by  giving  him  their 
note  for  a  certain  sum  which  B.  had 
paid  with  his  own  funds,  &c. 

Held^  that  the  defendants  were  prop- 
erly joined  in  the  same  action.  Coy 
etal.  V.  Stucker  et  al IGl 

9.  Release. — The  fact  that  defendant 

E.  paid  a  certain  portion  of  a  judg- 
ment against  the  plaintififs  on  said 
note,  and  defendants  E.  and  F.  be- 
came replevin  bail  on  such  judg- 
ment, upon  the  acrrcement  of  B.  to 
release  E.  and  F.  from  liability  upon 
the  contract  in  suit,  was  a  good  de- 
fense as  to  E.  and  F.,  but  not  avail- 
able as  to  the  other  defcndants./Z>zflf. 

10.  Same. — The  release  by  the  plain- 
tiffs of  any  one  originally  liable  in 
the  action  pending  when  the  written 
contract  was  made,  but  not  a  party 
to  such  contract,  could  not  avail  as 
a  defense  to  this  action Ibid. 
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1 1 .  Parol  Evidence,-^  Contradiction  of 
Written  Contract — It  could  not  be 
set  up  in  defense  to  such  suit  on 
said  agreement  that  there  were  oth- 
er parties  defendants  in  said  action 
bj  A.  than  those  who  signed  the 
agreement,  and  that  plaintiffs  agreed 
to  get  all  said  defendants  to  sign  it, 
and  failing  to  do  so  the  agreement 
was  to  be  void,  and  that  it  was  upon 
that  express  condition  it  was  deliv- 
ered to  plaintiffs Ibid, 

1)2.  Pleading. — Partial  Dcfente, — An- 
swers by  certain  of  the  defendants 
alleging  that  the  indebtedness,  to 
compromise  which  the  contract  in 
suit  was  executed,  was  one  in  which 
the  plaintiffs  were  equally  involved 
with  the  defendants,  and  pleading 
certain  payments  made  by  these  de- 
fendants, and  asking  that  they  might 
be  considered  in  fixing  the  final  lia- 
bility. 

IJcld^  that  the  answers  were  good  to 
the  extent  and  purpose  for  which 
they  were  pleaded.« Ibid. 

10.  Compramiae, — Doub^ul  Quetlion 
of  Law. — Answer  by  one  of  the  de- 
fendtints  that  there  was  a  doubtful 
question  of  law  as  to  his  liability 
under  the  contract  in  suit,  and'that 
a  compromise  was  therefore  made 
and  a  less  sum  given  in  discharge  of 
a  greater  liability. 

JSeld^  that  the  answer  was  bad...7&2(/. 

14*  Carrier. —  Collections. —  Bill  of 
Lading. — A  bill  of  lading  recited, 
that  the  goods  were  *'to  be  delivered 
without  delay,  &c.,  at  the  port  of, 
&c.,  to.,  &c.,  or  assigns,  he  or  they 
paying  freight  for  said  goods  at  the 
rate  of,  &c.;  charges  payable  when 
collected  by  boat;  charges  to  be  col- 
lected" a  certain  sum,  being  the 
value  of  the  goods. 

Ueldf  that  if  the  carrier  delivered  the 
goods  without  collecting  such  char- 
ges, he  was  liable  therefor  to  the 
person  who  so  contracted  with  him 
and  delivered  the  goods  to  him. 
Meyer  v.  Lemcke  et  al 208 

15.  Liquidated  Damages — Where  a 
party  covenants  for  the  abstaining 
from  doing,  or  for  the  performance 
of,  some  particular  act  or  acts  which 
are  not  measurable  by  any  exact 
pecuniary  standard,  and  it  is  agreed 
that  the  ijarty  so  covenanting  shall 
Sjay  a  stipulated  sum  for  a  violation 
•f  iHiy  of  8UC&  covenants,  that  sum 


is  to  be  deemed  liquidated  dama^es^ 
and  not  a  penalty.  Studabaker  etai 
V.    White 211 

16.  Same. — Bond.-Eestraint  of  Trade.- 
Liquor  Trafie. —  Bond  for  $1,000. 
conditioned  that  the  obligor  shoald 
sell  no  more  spirituous  or  malt  li- 
quors or  wine,  within  a  countT 
named,  after  a  specified  date,  or 
cause  the  same  to  be  sold  wiibin 
said  county,  either  directly  or  indi- 
rectly, after  the  time  specified,  or 
manufacture  or  obtain  any  spirituous 
or  malt  liquors  or  wine,  or  cause  to 
be  sold,  in  said  county,  by  himself 
or  any  other  person,  either  directly 
or  indirectly,  after  said  date;  that 
he  should  settle  a  certain  obligation 
calling  for  liquors,  payable  to  a  thini 
person  named,  of  a  certain  sum  men- 
tioned  so  that  the  liquors  should  not 
be  brought  to  a  town  aamed,  tasaid 
county ;  and  should  use  his  iafluencc 
to  prevent  any  person  or  persons 
from  bringing  any  of  the  aforesaid 
liquors  to  said  town  with  the  inten- 
tion of  selling  the  same  wkhin  the 
town. 

Held^  that  such  a  bond  is  valid  in  this 
State. 

Held,  also,  that  said  sum  of  $1,OCO 
was  liquidated  damages,  and  not  a 
penalty. 

Held,  also,  that  the  fiiilurc  of  the  ob- 
ligor to  deliver  any  liquor  in  ful- 
filment of  his  contract  with  such 
third  person,  would  not  have  been 
a  breach  of  tho  condition  of  the 
bond Und. 

1 7.  Party-  Wall. — A.  purchased  of  B. 
a  portion  of  a  certain  lot,  a  part  of 
the  consideration,  as  shown  by  a 
written  agreement  between  said  par- 
tics,  being,  that  A.  promised  to  build 
thereon^  within  a  short  time^  a  first 
class  three-fitory  brick  building;  and 
it  was  agreed  that  one  of  the  w&Ils 
of  the  building  should  be  a  party- 
wall,  each  owning  one  moiety  there- 
of and  giving  an  equal  amount  of 
the  ground;  and  that  ^< whenever  D. 
or  his  heirs  or  assigns  use  said  wall 
by  erecting  a  buil£ng  on  the  lot  ad- 
joining on  the  said  A.'s,  B.  or  his  heirs 
or  assigns  putting  the  joists  of  their 
building  in  said  wall,  then  said  A. 
or  his  heirs  or  assigns  is  to  receive 
one-half  of  the  actual  cost  of  the 
building  of  said  wall  from  E  or  his 
heirs  or  assigns.**    A.  complied ivitb 


INDEX. 


533 


his  contract  by  erecting  a  three- 
story  brick  building,  leaving  joist- 
holes.  B.  erected  a  two-story  brick 
building  capable  of  lasting  many 
years,  using  the  party-wall  as  one 
of  the  walls  of  his  building,  but  did 
not  insert  his  joists  therein. 
Held,  in  a  suit  by  A.  against  B.  upon 
the  written  agreement,'  to  recover 
one  half  the  cost  of  the  party-wall, 
that  the  use  of  the  wall  was  the 
thing  contracted  for,  and  that  put- 
ting the  joists  into  it  was  only  an 
incident.  Greenwald  v.  Kappe8.2\(^ 
18.  Breach  of. — Measure  of  Damaget. 
Where  a  person  contracts  to  do  a, 
certain  amount  of  work,  at  a  stipu- 
lated price,  upon  materials  to  be  fur- 
nished by  his  employer  within  a 
specified  time,  and  is  ready  and 
willing  to  perform,  but  is  prevented 
by  the  failure  of  the  employer  to 
furnish  materials  as  promised,  he  is 
•entitled  to  merely  -compensatory 
damages;  and  where  during  such 
time  he  is  offered  other  employment 
of  the  same  kind,  he  is  not  entitled 
to  the  whole  amount  of  profits  lie 
would  have  made  if  the  contract 
liad  been  fully  performed  by  both 
parties.       HcavUon  et  al.  v.  Kra-' 

mcr 241 1 

{:9.    Joint  Debtors. — Release. — A.  held 
a  Judgment  against  B.  and  C.  for  a 
certain  amount;    B.  paid   half   the 
amount,  and  thereupon  A.  executed 
to  .him  a  written  instrument  where- 
in  A.    covenanted   that  he   would 
thenceforth  "pursac  the  legal   and 
equitable  remedy  on  said  judgment 
Against  C.  akone,  tind  not  against  B., 
looki'^g  to  C.  alone  for  the  full  nnd 
tfinol  payment  and  satisfaction  of  said 
judgment,  without,  however,  intend- 
ing to  prejudice  or  interfere  with  the 
rights  nnd  liabilities  of  said  B.  and 
O.  to  each  other  on  account  of  said 
judgment." 
ileldj  that  this  instrument  did  not  op- 
crate  :i8  a  release  of  C.  from  liabil- 
ity upon  the  judgment.    Aylcsworth 

ct  al.  V.  Brown  tt  al 270 

i-0.  Implied  Assumpsit. — Suit  on  a 
promissory  note.  Answer,  that  in 
purchasing  n  saw-mill  of  the  plaint- 
iff the  defendant  agreed  to  pay  off 
for  the  plaintiff  and  deliver  to  him 
a  certain  promissory  note  described, 
made  by  the  plaintiff  and  payable 
^  a  third  person  named;  that  the 


defendant  was  induced  so  to  agree 
upon  the  plaintiff's  representation 
that  said  note  to  said  third  person 
did  not  bear  interest  until  maturity, 
upon  the  truth  of  which  the  defend- 
ant relied;  that  said  note  did,  in  fact, 
bear  interest  from  its  date,  which 
the  plaintiff  well  knew;  that  such 
interest  at  the  maturity  of  the  note 
amounted  to  a  sum  specified,  which 
the  defendant  paid,  together  with 
the  principal,  which  sum  so  paid  as 
interest  he  asked  to  set  off. 
iTcW,  that  the  answer  was  good  on  de- 
murrer.   Brown  r.  Freed 387 

CONTRACTOR. 

See  Railroad,  14,  15. 

■ 

CONTRIBUTION. 

See  Principal  and  Surbty,  7. 

CONVERSION. 

See  Attorney. 


CONVEYANCE. 

See  Descent,  ^;  Voluntary  Convey- 
ance, 1,  2,  3. 

To  hzuband  and  wife.     See  11  use  and 
AND  Wife,  1,  2. 

CORPORATION. 

See  CiTYj  Railroad;  Town. 

1.  Promissory  J^ole. — Party  Plaint'^ 
iff. — A  noVe  made  payable  to  the 
treasurer  of  what  purports  to  be  a 
corporation,  without  giving  the 
name  of  the  treasurer,  is,  in  effect, 
payable  to  the  corporation,  and 
shows  that  tho  corporation  is  the 
party  in  interest;  and  a  suit  on  the 
note  is  properly  brought  in  the  name 
of  the  corporation.  McBroom  v. 
The  Corporation  of  Lebanon 2G8 

2.  Estoppel.^lt  is  well  settled  in  this 
State,  that  where  one  contracts  with 
what  purports  to  be  a  corporation, 
he  is  estopped  from  denying  the  ex- 
istence of  the  corporation  at  tho 
date  of  tho  contract Ibid. 

3.  Judicial  Notice. — This  court  docs 
not  judicially  know  that  there  is  not, 
or  cannot  be,  a  corporation  by  the 
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name  of  tho  *^Corporiitioii  of  Leb- 
tinon,"    under    the     laws    of  this 

State Ibid, 

4.  Statute. —  Pleading. —  Evidence, — 
Where  a  statute  of  another  State 
constitutes  a  part  of  the  organiza- 
tion of  a  corporation  suing  in  this 
State,  it  is  not  necessary  to  its  intro- 
duction in  evidence  by  the  plaintiff 
that  it  should  have  been  pleaded. 
Paine  et  aL  r.  The  Lake  Erie  <{' 
LouiavilU  R,  R.  Co 283 

COSTS. 

See  New  Trial,  1,  2. 

Pleading, — Anawer. — In  a  suit  to  en- 
force the  enteriDg  of  satisfaction  of  a 
mortgage,  a  party  defendant  against 
whom  no  relief  is  sought,  but  who 
is  made  a  defendant  merely  to  an- 
swer as  to  his  pretended  interest  in 
tho  subject  matter  of  the  suit,  must 
Gle  an  affirmative  answer  if  relief  is 
sought  by  him.  The  general  denial 
by  such  a  party  puts  the  plaintiff  to 
such  proof  as  will  place  such  defend- 
ant in  the  wrong.  He  may  save 
himself  from  costs  by  disclaiming 
any  interest.  Paine  et  al.  v.  The 
Lake  Erie  4*  Louisville  R.  R,  Co.283 

COUNTER-CLAIM. 

See  JuRiSDiCTiox,  12,  IS. 

COUNTY  AUDITOR. 

See  Office  and  Officer,  3,.  4,  5. 

COUNTY  CLERK. 

See  Fees;  Office  and  Officer,  1,  2. 

COUNTY  COMMISSIONERS. 

See  DoAAD  of  Col'mty  CoMMiasioMsas. 

COURT  OP  COMMON  PLEAS. 

1.  JuriadicUon, — Title  to  Real  Eitate, 
Where  the  main  object  of  a  com- 
plaint in  the  court  of  common  pleas 
is  to  have  satisfaction  entered  of  a 
mortgage  of  real  estate,  there  is  no 
error  in  overruling  a  motion  made 
by  tho  defendant  before  answer  to 
transfer  the  cause  to  the  circuit 
court  oa  tho  ground  that  tho  title  to 


real  estate  is  iu  issue.  Pame  €tdL  r. 
The  Lake  Erie  j>  Zouiwille  R,  R. 
Co 283 

2.  Alteration  of  IHeirieU. —  Vaetme^. 
Election. —  Statutet  ConMtrued.^*  By 
act  of  1859  (  2  G.  ft  11.  20,  sec.  3), 
the  counties  of  Tippecanoe,  Benton, 
White,  and  Carrol,  were  made  a 
common  pleas  district,  in  which  it 
was  required  that  n  judge  should  be 
elected  on  the  second  Tuesday  of 
October,  1860,  and  every  fourth  year 
thereafter.  By  act  of  18GI  (2  G.  L 
U.  653),  this  district  was  required 
to  be  designated  and  known  as  the 
fifteenth  district.  By  act  of  1Q67 
f  Acts  )867y  p.  92),  the  twenty-third 
district  was  created,  consisting  of  tho 
counties  of  Tippecanoe  and  Warren, 
and  it  was  enacted  that  the  then 
elected  judge  of  the  fifteenth  district 
should  be,  and  perform  the  duties  of, 
judge  of  tho  twenty-third  district^ 
until  the  expiration  of  his  term  of 
office. 

Held,  that  by  said  act  of  1807,  the  re- 
maining counties.  White,  Bfuton, 
and  Carrol,  did  not  cease  to  be  the 
fifteenth  district,  but  a  vacancy  was 
thereby  created  on  its  bench,  to  be 
filled  by  appointment  by  tho  Gov- 
ernor till  the  general  election  of 
1867,  then  by  election  for  the  un- 
expired term,  till  October,  18C8, 
when  a  judge  cf  that  district  was 
required  to  be  elected.  Reed  v.  JSo- 
keTy  vowmor*. ••>•*.•••••<»»•  •..••..••42»> 

COVERTURE. 

See  HcsDAND  ANi>  Wipe. 

CRIMINAL  LAW. 
See  Fees;  Wiinbss,  2. 

1.  Information. — Arreat  qf  Judgment 
An  information  which  is  so  uncer- 
tain that  upon  a  plea  of  guilty  the 
court  cannot  know  what  punishment 
it  may  affix,  is  bad  on  motion  in  ar- 
rest of  judgment.  Yogel  v.  The 
State  ....^^^ »• 61 

2.  Same, — Sunday. —  Liquor  Law. — 
Information  charging,  that  '*A.,  at, 
&c.,  being  over  four  fourteen  years 
of  nge,  on,  &c.,  that  being  tho  first 
day  of  tho  week,  commonly  called 
Sunday,  was  found  unlawfully  at 
common  labor  and  engaged  in  his 
usual  avocation^  to  wit^  selling  aad 
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dealing  out  to  B.  two  gills  of  whis- 1 
key,  and  receiving  therefor  twenty 
cents,"  &c. 

Heklj  that  &s  it  did  not  appear  from 
the  information  whether  or  not  the 
defendant  had  a  license,  it  was  bad 
on  motion  in  arrest  based  upon  the 
ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  public  of- 
fense  Ibid. 

%.  Justice  of  the  Peace. —  Obstructing 
Highway. —  Affidavit. —  Prosecution 
before  a  justice  of  the  peace  for  ob- 
structing a  highway.  The  affidavit 
charged,  ''that  on  or  about,  &c.,  at  the 
said  county  of  Jefferson,  in  the  State 
of  Indiana,  one  A.  did  unlawfully 
obstruct  a  highway  then  and  there 
situate,  being  the  highway  running 
nearly  north  and  south  through 
section  nine,  town  three,  range  eight 
cast,  from  the  Scaffold  Lick  and 
Kent  road  to  tho  Lexington  and 
Paris  road,  in  said  county  and  State, 
by  then  and  there  unlawfully  erect- 
ing fences  across  said  highway,  as 
affiant  is  informed  and  believedJ^ 

Jleldj  that  the  highway  was  sufficient- 
ly described. 

IJeld^  also,  that  it  was  enough  to  charge 
that  the  obstruction  was  within  the 
jurisdiction  of  the  court,  and  not 
necessary  to  state  the  particular 
place  where  it  was  erected  on  the 
road. 

ffeld,  also,  that  the  fact  that  the  charge 
was  made  on  information  and  belief 
did  not  render  the  information  de- 
fective. 

Ileldj  also,  that  the  mistake  of  the 
draftsman  in  writing  "believed," 
instead  of  believes j  was  immaterial. 
The  State  v.  Buxton C7 

4.  Indictment. — Where  a  statute  in  a 
criminal  case  is  not  to  be  taken  in 
the  broad  meaning  .of  the  words 
used,  biit  to  be  limited  by  construc- 
tion to  a  special  subject  or  matter, 
it  is  proper  that  an  indictment  there- 
under should  not  charge  the  crime 
in  the  language  of  the  statute  sim- 
ply, but  should  limit  the  case  and 
bring  it  within  the  construction 
placed  upon  the  statute.  Bates  v. 
The  State 72 

5.  Same. — Trespass  to  Land. — An  in- 
dictment, under  section  14,  2  G.  Jc 
H.  462,  for  removing  a  quantity  of 
valuable  gravel  from  the  land  of  an- 
other, should  show  the  property  re- 


moved to  have  been  a  part  of  the 
realty Ibid. 

6.  Construction  of  Statute. —  Words. 
The  words  "remove  from"  in  this 
section  have  not  a  technical  mean- 
ing authorizing,  in  such  a  case,  the 
implying  of  an  averment  that  the 
thing  removed  was  a  part  of  the 
realty Ibid. 

7.  Forgery. — Indictment. — An  indict- 
ment for  defacing  and  destroying  a 
promissory  note,  in  which  it  is  al- 
leged, as  an  excuse  for  not  setting 
forth  the  tenor  of  the  note,  that  it 
was  destroyed  by  the  defendant, 
must  state  its  substance  and  effect. 
Birdgy.  The  State 83 

8.  Same.-^An  indictment  for  defacing 
and  destroying  a  promissory  note 
must  show  whether  the  note  was 
for  the  payment  of  money  or  prop- 
erty  Ibid. 

9.  Sunday. —  Work  of  Necessity. — On 
the  trial  of  an  information  for  a  vi- 
olation of  the  Sabbath,  under  the 
act  of  1855  (2  G.  &  H.  481),  the  ev- 
idence showed  that  the  defendant 
was  engaged  on  a  certain  Sunday 
in  gathering  and  boiling  sugar-wa- 
ter on  his  premises;  that  it  was  a 
good  day  for  the  flowing  of  the  wa- 
ter; that  his  troughs  were  full  and 
running  over;  that  he  had  no  way 
to  save  the  water  but  by  gathering 
and  boiling  it. 

Heldj  that  this  was  a  work  of  necessi- 
ty within  the  statute.  Morris  v.  The 
State 189 

10.  Practice. — Motion  in  Arrest. — A 
variance  between  the  affidavit  and 
the  information  cannot  be  taken  ad- 
vantage of  by  motion  in  arrest. Ibid. 

11.  Indictment. —  Obtaining  Money  Un- 
der False  Pretenses. —  Indictment 
charging,  that  "A.  and  B.,  on,  Ac, 
at,  &c.,  did,  feloniously,  designedly, 
and  with  intent  to  defraud  C,  rep- 
resent and  pretend  to  said  G.  that  a 
certain  bank  check  and  order  for 
the  payment  of  money  (here  set  out 
in  hmc  verbcu,  purporting  to  be  drawn 
by  D.,  payable  to  E.,  and  indorsed 
by  the  latter  in  blank),  which  the 
said  A.  then  had  in  his  possession, 
was  good  and  of  the  value  stated  on 
its  face,  to  wit,  eight  hundred  dol- 
lars in  currency ;  by  means  of  which 
false  pretense  said  A.  and  B.  did 
then  and  there  obtain  from  said  C. 
(certain  money  specified)  the  goods, 
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&c.,  of  Bald  C;  and  the  said  A.  and 
B.  then  and  there  delivered  said 
check  to  said  C,  to  be  kept  by  him 
as  security  for  the  payment  of  said 
money  by  him  loaned  to  said  A.  and 
B.,  which  was  then  and  there  ob- 
tained from  said  C.  as  aforesaid  by 
them,  with  intent  to  cheat  and  de- 
fraud him;  whereas  in  truth,  &c., 
said  check  was  not  good,  was  not  of 
the  value  of  eight  hundred  dollars 
in  currency,  but  was  of  no  value 
whatever;  all  of  which  said  A.  and 
B.  then  and  there  well  knew,  &c. 
27eW,  that  the  indictment  showed,  not 
merely  a  false  promise,  but  a  false 
pretense  as  to  an  existing  fact,  and 
was  sufficient.  Maley  v.  The  State.l92 

12.  Change  of  Venue. — Affid<ivits. — 
In  a  criminal  action  the  defendant 
moved  for  a  change  of  venue  on  ac- 
count of  local  excitement  and  prej- 
udice, and  filed  affidavits  in  support 
of  the  motion.  Counter  affidavits 
were  filed  by  the  State ;  and  there- 
upon the  defendant  moved  for  leave 
to  file  additional  affidavits  in  sup- 
port of  the  application,  which  the 
court  refused. 

Ileld^  that  as  no  additional  affidavits 
were  offered  by  the  defendant,  no 
question  could  be  raised  in  the  Su- 
preme Court  upon  this  ruling.  Mor- 
gan y.  The  State 193 

1 3.  Same. — Judicial  Discretion. —  Que- 
ry,  whether  the  Supreme  Court 
ought,  under  any  circumstances,  to 
reverse  the  ruling  of  a  court  refus- 
ing to  grant  a  change  of  venue  where 
the  affidavit  is  founded  upon  excite- 
ment or  prejudice  in  the  county 
against  the  defendant Ibid. 

1 4.  Juror. —  Competency. — Previously 
Formed  Opinion. — On  the  examina- 
tion of  persons  called  as  jurors  to 
trv  an  indictment  for  murder,  as  to 
their  competency,  certain  ones  of 
the  panel  answered,  that  they  had 
formed  opinions  as  to  the  guilt  or 
innocence  of  the  defendant,  from 
rumor  and  newspaper  statements  on 
that  subject.  «Upon  further  exami- 
nation each  of  said  persons  answered, 
that  it  would  require  neither  more 
nor  less  evidence  to  satisfy  him  of 
the  existence  or  non-existence  of  the 
material  facts  involved  in  the  case 
by  reason  of  his  so  already  formed 
opinion.    The  court  thereupon  over- 


ruled the  defendant's  challenge  *for 
cause." 
Held^  that  this  ruling  was  correct  7»iU 

15.  Dying  Declarations. —  When  Id' 
mitted. — Where  the  statements  of  a 
person  are  offered  in  evidence  as 
his  dying  declarations,  the  proof 
must  clearly  show  that  the  dcclfr- 
ant  was  in  fact  at  the  very  point  if 
death,  and  that  he  was  fally  con- 
scious of  that  fact,  not  as  a  thing  of 
surmise  and  conjecture  or  appre- 
hension, but  as  a  fixed  and  cvitable 
fact Ibid, 

16.  Same. — It  is  not  required  that  the 
deceased  should  have  declared  in 
terms  that  he  expected  to  die  at 
once,  if  his  condition  was  such  that, 
of  necessity,  such  an  impression 
must  have  existed  on  his  mind.  On 
the  other  hand,  no  matter  how  strong 
the  expression  of  this  certainty  of 
death  may  have  been,  if  there  be 
any  evidence  of  hope  in  the  lan- 
guage or  actions  of  the  declarant, 
his  statements  will  be  rejected.. TZwdL 

1 7.  Information. —  Uvcertainiy. — An 
information  in  which  the  district 
attorney  charges  the  offense,  "as  he 
verily  believes,"  is  bad  on  motion 
to  quash.    Vannatta  v.  The  State.'llQ 

18.  Practice. —  Supreme  Court — As- 
signment of  Errors. — In  the  assign- 
ment of  errors  on  an  appeal  by  the 
defendant  in  a  criminal  action,  the 
only  errors  assigned  were,  that  the 
finding  was  contrary  to  law,  and  to 
the  evidence  given  on  the  trial. 

Ileldy  that  no  question  was  properly 
presented  for  the  decision  of  this 
court.     Oavanaugh  v.  The  State..229 

19.  Liquor  Law. — Sunday. —  Section 
8  of  the  act  to  regulate  the  license 
and  sale  of  intoxicating  liquors.  &c., 
(1  G.  &  H.  G16)  as  amended  in  1805 
(Spec.  Sess..l97),  prohibits  the  sale 
on  Sunday  of  any  quantity  of  intoxi- 
cating liquor  by  a  licensed  retailer, 
and  is  not  in  conflict  with  the  Con- 
stitution of  the  State.  Schlict  v. 
The  State 246 

20.  Same. — Evidence. — On  the  trial  of 
an  information  under  this  section, 
charging,  that  the  defendant  was 
licensed  under  said  act  to  sell  intox- 
icating liquors  in  a  less  quantity 
than  a  quart  at  a  time,  it  appeared 
in  evidence  that  the  defendant,  at 
the  time  of  the  sale  charged  (the 
fall  of  18G7),  was  engaged  in  the 
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sale  of  intoxicating  liqnors  bj  the 
"small;"  and  there  were  given  in 
CYidence  two  orders  of  the  board  of 
county  commissioners,  one  made  at 
the  December  term,  186C,  and  the 
other  at  the  December  term,  1867, 
granting  license  to  the  defendant  to 
sell  intoxicating  liquors  by  retail. 
Held,  that  this  evidence  did  not  show 
that  the  defendant  was  licensed,  and 
was  not  sufficient  to  justifj'a  finding 
ugainst  him ^ Ibid. 

21.  Continitance. — The  fact  that  in  a 
joint  prosecution  upon  information 
a  continuance  is  granted  as  to  a  part 
of  the  defendants  is  no  ground  for 
continuance  as  to  another  defend- 
ant.     White  V.  The  State 2G2 

22.  Evidence. —  Alibi. — The  fabrica- 
tion of  an  alibij  like  the  wilful  in- 
troduction of  false  and  fabricated 
evidence  in  support  of  any  other 
ground  of  defense,  is  a  circumstance 
against  the  accused,  to  be  weighed 
by  the  jury  in  connection  with  all 
the  other  evidence  in  the  cxise;  but 
where  the  evidence  tending  to  prove 
an  alibi  is  uncontradicted,  and  the 
witnesses  are  unimpcached,  and  the 
facts  testified  to  are  reasonable  in 
themselves,  the  failure  of  the  de- 
fendant to  account  for  his  where- 
abouts during  all  the  time  within 
which  the  oficnse  was  probably  com- 
mitted should  not  be  taken  as  a  cir- 
cumstance tending  to  prove  his 
guilt Ibid. 

23.  Term  of  Impriaonment. — Where  a 
defendant  was  sentenced  to  an  im- 
prisonment in  the  county  jail  for 
ninety  days,  and  until  a  fine  of  one 
dollar  and  the  costs  of  the  prosecu- 
tion were  paid  or  replevied; 

Ileldj  that  when  the  imprisonment  for 
the  ninety  days  had  been  completed, 
that  portion  alone  of  the  sentence 
was  discharged,  and  there  remained 
the  imprisonment  for  the  fine  and 
costs — that  the  defendant  was  not 
entitled  to  a  credit  of  fifty  cents  per 
day  upon  the  fine  and  costs  from  the 
date  when  his  imprisonment  com- 
menced.    Ex  Parte  Tongate 370 

24.  Evidence. —  Venue. — If  in  a  crim- 
inal case  there  be  no  evidence  that 
the  ofi'ensc  charged  was  committed 
within  the  jurisdiction  of  the  court, 
there  should  be  an  acquittal.  Clem 
V.  The  State 480 

25.  Admissiotis  on  the  Trial. — Bill  of 


ExccpUona. — In  a  criminal  case,  the 
court,  in  its  instructions,  told  the 
jury,  that  the  defendant  had,  during 
the  progress  of  the  trial,  admitted 
certain  important  facts,  and  that  the 
facts  thus  admitted  must  be  taken 
as  if  proved  beyond  a  reasonable 
doubt.  A  bill  of  exceptions,  pur- 
porting to  contain  all  the  evidence, 
was  silent  as  to  such  admissions 
having  been  made. 

Held,  that,  as  the  record  stood,  there 
was  no  warrant  for  this  statement 
of  the  court Ibid. 

2G.  Jury. — Instructions  to. — Right  of 
to  Determine  the  Law. — The  court  in 
such  case  also  instructed  the  jury, 
that  it  was  their  duty  to  apply  the 
law,  as  given  by  the  court,  to  the 
facts  of  the  case;  that  they  might 
determine  the  law  for  themselves, 
however;  but  that  they  should  be 
well  satisfied  in  their  own  minds  of 
the  incorrectness  of  the  law  as  giv- 
en by  the  court  before  assuming  the 
responsibility  of  determining  it  for 
themselves. 

ffeldj  that  this  was  error Ibid. 

27.  Same. — Irrelevant  Instructions* — 
Instructions  to  the  jury  should  be 
applicable  to  the  evidence Ibid, 

28.  Presumption. —  Use  of  Deadly 
Weapon. —  Contradictory  Instrtic- 
tions. — ^Thc  intent  to  murder  is  not 
conclusively  inferred  from  the  delib- 
erate use  of  a  deadly  weapon ;  and 
the  error  of  giving  au  instruction  to 
the  jury  to  that  effect  on  the  trial 
of  an  indictment  for  murder,  at  the 
instance  of  the  prosecution,  is  not 
cured  by  giving  a  contradictory  and 
correct  charge  upon  that  subject  at 
the  request  of  the  defendant. ../6i(/. 

29.  Apparently  Conflicting  Instruc- 
tions.— In  a  criminal  case,  the  court, 
instead  of  giving  to  the  jury  instruc- 
tions which  arc  apparently  conflict- 
ing, though  not  so  intended,  and 
leaving  the  jury  to  conjecture  which 
of  them  should  be  applied  to  a  given 
state  of  facts,  should  generally  tell 
the  jury  the  state  of  facts  to  which 
the  proposition  of  law  announced  is 
applicable Ibid. 

30.  Insanity. — Where  a  person  is 
moved  to  the  commission  of  an  un- 
lawful act  by  an  Insane  impulse  con- 
trolling his  will  and  his  judgment, 
he  is  not  guilty  of  a  crime ;  and  if 
he  is  a  monomaniac  on  any  subject, 
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it  is  wholly  immaterial  upon  what 
subject,  80  that  the  insane  impulse 
leads  to  the  commission  of  the  act. 
Stevens  v.  The  State 485 

31. — Same. — Knowledge  qf  Right  and 
Wrong. — On  the  trial  of  an  indict- 
ment for  murder  in  the  first  degree, 
the  court  instructed  the  jury,  that  if 
they  believed  from  the  evidence 
"that  the  defendant  knew  the  dif- 
ference between  right  and  wrong  in 
respect  to  the  act  in  question,  if  he 
was  conscious  that  such  act  was  one 
which  he  ought  not  to  do,  and  if 
that  act  was  at  the  same  time  con- 
trary to  the  law  of  the  State,  then 
he  is  responsible  for  his  acts.'* 

Held^  that  this  is  not  law.'T. Ihid, 

32.  Same. — So  far  as  a  person  acts 
under  the  influence  of  mental  dis- 
ease he  is  not  criminally  account- 
able; and  the  jury  in  a  criminal 
case  must  be  satisfied  beyond  a  rea- 
sonable doubt  of  the  defendant's 
mental  capacity  to  commit  the  crime 
charged Ihid. 

33.  Instructions  to  Jury. —  Confiictof. 
An  crrpncous  instruction  to  the  jury 
in  a  criminal  case  cannot  be  cor- 
rected by  another  instruction  which 
states  the  law  accurately,  unless  the 
erroneous  instruction  be  thereby 
plainly  withdrawn  from  the  jury. 
Bradley  v.  The  State 492 

24.  Same. —  Extracts  from  Books. — 
The  law  which  goes  to  the  jury  from 
the  court  should  be  given  as  law, 
unquestioned  by  authorities  extract- 
ed from  books ^Ibid. 

35.  Reasonable  Doubt. — A  juror  in  a 
criminal  case  ought  not  to  condemn 
unless  the  evidence  excludes  from 
his  mind  all  iciuiuuable  doubt  as  to 
the  guilt  of  the  accused — ^that  is, 
unless  ho  is  so  convinced  by  the 
evidence,  no  matter  what  the  class 
of  the  evidence,  of  the  defendant's 
guilt,  that  a  prudent  man  would 
feel  safe  to  act  upon  that  conviction 
in  matters  of  the  highest  concern 
and  importance  to  his  own  dearest 
personal  interests,  under  circumstan- 
ces where  there  was  no  compulsion 
resting  upon  him  to  act  at  all.  j4r- 
noldY.  The  State,  23  Ind.  170,  ex- 
plained  Ibid. 

30.  Same. — On  the  trial  of  an  indict- 
ment for  murder  in  the  first  degree 
the  court  instructed  the  jury,  in  ef- 
fect)  that  if  the  evidence  satisfied 


them  of  the  guilt  of  the  defendant 
with  such  certainty  that  a  prudent 
man  would  feel  safe  in  acting  upon 
such  conviction  in  his  own  import- 
ant afifairs,  then,  in  such  case,  there 
would  be  no  reasonable  doubt  of  the 
defendant's  guilt. 
Heldy  that  this  test  was  too  nar- 
row  Ibid. 

37.  Insanity. —  The  defendant  in  a 
criminal  case  is  not  required  to 
prove  his  insanity  in  order  to  avail 
himself  of  that  defense,  but  mcrclv 
to  create  a  reasonable  doubt  on  thi3 
point,  whereupon  the  burden  of 
proving  his  sanity  falls  upon  the 
state Ibid. 

38.  Same. — Cognitive  and  Conatitt 
Faculties. —  Insanity  is  a  disease 
which  may  impair  or  totally  destroy 
either  the  understanding  or  the  will, 
or  both;  and  in  a  criminal  case  all 
symptoms  of  such  disease  and  ita 
effect  upon  these  faculties  should  go 
to  the  jury,  and  they  must  deter- 
mine, as  a  mattcr^of  fact,  the  men- 
tal condition  of  the  defendant;  and 
an  instruction  to  them  which  limits 
their  inquiry  to  the  condition  of  the 
power  to  apprehend  by  the  under- 
standing is  erroneous Ibid. 

39.  Same. —  Voluntary  Drunkenness. — 
Continued  Drunkenness. — Voluntary 
drunkenness  is  no  excuse  for  the 
commission  of  a  crime,  but  insanity 
produced  by  continued  drunkenness 
is  a  good  defense  in  a  criminal  no- 
tion  Ibid. 

40.  Same. — Hereditary. —  Evidence. — 
Evidence  of  the  insanity  of  the 
mother  and  uncle  or  other  rclativc3 
of  the  defendant  in  a  criminal  case 
must  bo  disregarded  if  there  be  not 
other  evidence  tending  to  show  that 
ho  was  himself  insane  at  the  time 
he  did  the  act  charged Ibid. 

41.  Presumption. —  Use    of    Deadly 
Weapon. — The  intent  to  murder  is 

not  conclusively  presumed  from  the 
deliberate  use  of  a  deadly  weap- 
on  Ibid. 

42.  Witness. —  Discredit  of  by  the 
Court. — An  attempt  in  an  instrac- 
tion  to  the  jury  in  a  criminal  case 
to  cast  discredit  upon  a  medical  wit- 
ness because  he  had  attended  the 
trial  from  a  neighboring  state  to 
testify  in  behalf  of  the  defendant, 
with  the  expectation  that  his  ex- 
penses would  bo  paid  by  the  defend- 
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ant  or  others  for  Iiim,  the  defendant 
being  a  stranger  to  such  T^itness, 
was  disapproved ^Ihid. 

43.  Homicide, —  Malice. —  Purpose  to 
Kill. —  Manslaughter, —  Although  a 
person  unlawfully  and  purposely  kill 
a  human  being,  yet  if  it  be  done  in 
a  sudden  heat  of  passion,  caused  by 
a  sufficient  proTocationj  and  in  the 
absence  of  express  malice,  then  mal- 
ice V.-IU  not  be  implied  from  the  act, 
but  the  oficnse  will  be  manslaugh- 
ter.    Murjihy  V.  The  State 511 

44.  Same. — rrovocation  by  Wordt. — 
Words  only,  however  abusive  and 
insultiug  they  may  be,  cannot  con- 
stitute such  sufficient  provocation  to 
rebut  the  presumption  of  malice 
arising  from  the  act,  in  such  a  case, 
and  reduce  the  oflcnsc  from  murder 
to  manslaughter / Ibid, 

45.  S.imc, — Deadly  Weapon. — If  the 
net  be  perpetrated  with  a  deadly 
weapon,  so  used  as  likely  to  produce 
death,  the  purpose  to  kill  may  be 
inferred  from  the  act Ibid. 

4G.  Same. —  Words. — Definition  of. — 
Statute  Construed. — The  word  "vol- 
untarily," in  our  statutory  definition 
of  manslaughter,  means,  by  the  free 
exercise  of  tho  will,  done  by  design, 
purposely^ Ibid. 

47.  Same, — Instruction  to  Jury, — On 
the  trial  of  an  indictment  for  assault 
and  battery  with  intent  to  murder, 
the  court  instructed  the  jury,  in  ef- 
fect, that  there  can  be  no  purpose  to 
kill  in  manslaughter;  and  that  if 
such  a  purpose  be  shown  to  exist, 
and  if  death  result,  the  killing  is 
murder. 

Ilcld^  that  this  wascrrur Ihid. 

48.  False  Pretenses. —  Statute  Con- 
strued-— The  statute  2  G.  &  H.  443, 
sec.  27,  does  not  require,  as  an  ele- 
ment of  the  offense  thereby  defined, 
that  the  false  representation  should 
be  made  for  the  purpose  of  accom- 
plishing the  particular  thing  which 
does  result.  A  false  pretense  such 
as  would  tend  to  produce  the  result 
accomplished,  an  obtaining  thereby, 
and  designedly,  a  thing  of  value 
from  another,  and  an  intention  by 
the  transaction  to  defraud  that  oth- 
er, arc  the  only  elements  of  the  of- 
fense.   Todd  V.  The  State 514 

49.  Same, — Indictment. — If  a  particu- 
lar result  is  designed  to  be  accom- 
plished by  making  the  false  pretense, 


which  however  fails,  and  another 
thing  of  value  is  obtained  and  ac- 
cepted with  like  intent  to  defraud, 
the  law  imputes  to  the  person  mak- 
ing the  false  pretense  a  design  from 
the  beginning  to  consummate  the 
latter  result;  and  under  our  criminal 
code  this  conclnsion  of  law  from  the 
facts  need  not  be  alleged  in  the  in- 
dictment, if  the  facts  are  alleged 
from  which  it  inevitably  results. /6ic/. 

50.  Same, — Indictment  against  T.  for 
obtaining  money  and  a  signature  as 
surety  by  false  pretenses,  charging 
that  the  defendant, "on,  &c.,  at,  &c., 
feloniously,  designedly,  and  with  iu- 
tent  to  defraud  one  G.,  did  falsely 
pretend  to  said  G.,  that  he,  said  T., 
was  then  and  there  the  owner  of  a 
certain  house  and  lot  in  a  town 
named,  in  an  adjoining  state  named, 
of  groat  value,  to  wit,  twenty-six 
hundred  dollars,  and  a  certain  har- 
ness-shop, in  another  town  named, 
in  said  adjoining  state  named,  of 
great  value,  to  wit,  six  hundred  and 
fifty  dollars;  by  means  of  which  false 
pretenses,  the  said  G.  relying  upon 
and  believing  tho  same  to  be  true, 
said  T.  did  then  and  there  felonious- 
ly obtain  from  said  O.,  on  his,  said 
T.'s,  sole  and  individual  credit,  the 
sum  of  four  hundred  dollars,  lawful 
money,  as  a  loan  for  nine  months, 
and  the  signature  of  said  G.  &c.,  &c., 
with  intent  then  and  there  to  de- 
fraud said  G.;  whereas,  in  truth,  said 
T.  was  not  then  and  there  tho  own- 
er," &c.,  &c. 

Heldy  that  the  indictment  was  not 
double. 

Heldj  also,  that  though  it  was  not  al- 
leged expressly  that  in  making  the 
representations  the  defendant's  in- 
tention was  to  accomplish  tho  par- 
ticular result  which  was  in  fact  ob- 
tained— though  the  indictment  was 
not  so  certain  as  to  exclude  tho  con- 
clusion that  the  defendant  may  have 
designed  to  accomplish  his  fraudu- 
lent purpose  in  another  mode — ^yet 
it  sufficiently  showed  a  connection 
between  the  false  representations 
made  and  tho  result  produced..i^t(/. 

5 1 .  Same. — Evidence. — It  was  not  nec- 
essary to  provo  all  "tho  pretenses 
charged  in  the  indictment Ibid. 

52.  Same. — Similar  Representations  to 
Others. — The  State  was  allowed, 
over  defendant's  objection,  to  pnt  in 
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eridence  represezftations  of  the  de- 
fendant similar  to  those  charged  in 
the  indictment,  made  to  other  per- 
sons than  G.,  not  in  the  presence  of 
G.,  and  not  at  the  time  the  represen- 
tations were  made  to  G. 
Htldj  that  this  was  error Ibid, 

53.  Same. — Hearsay. — The  false  rep- 
resentations appeared  to  have  been 
made,  and  the  money  and  signature 
obtained  in  January,  at  which  time 
defendant  referred  G.  to  one  B.,  for 
information  as  to  the  ownership  and 
character  of  the  house  and  lot  of 
which  the  defendant  represented 
himself  as  the  owner;  and  the  State 
put  in  evidence  the  declaration  of  B., 
made  in  the  following  November, 
that  the  defendant  did  not  own  any 
house  and  lot  in  said  town. 

Jleld,  that  this  declaration  was  not  ad- 
missible in  evidence Ibid. 

54.  Same. — Representations  of  Value. 
Variance. — It  was  proved  that  the 

defendant  represented  the  house  and 
lot  to  G.  as  worth  $2,200  or  $2,300, 
instead  of  the  sum  laid  in  the  in- 
dictment. 
/7tf/(/,that  this  was  a  fatal  variance./&:(/. 

CROSS-COMPLAIXT. 

See  Pleadtno,  18. 


DA\UGES. 

Measure  of;  usurpation.  Ses  Office 
AND  Officer,  3,  4^  5. 

1.  Liquidated  Damages. —  Where  a 
party  covenants  for  the  abstaining 
from  doing,  or  for  the  performance 
of,  some  particular  act  or  acts  which 
arc  not  measurable  by  any  exact 
pecuniary  standard,  and  it  is  agreed 
that  the  party  so  covenanting  shall 
pay  a  stipulated  sum  for  a  violation 
of  any  of  such  covenants,  that  sum 
is  to  bo  deemed  liquidated  damages, 
and  not  a  penalty.  Studahaker  et  at. 
V.   White 211 

2.  Same. — Bond. — Restraint  of  Trade. 
Liquor  Trcfic. — Bond  for  $1,000, 
conditioned  that  the  obligor  should 
sell  no  moro  spirituous  or  malt  li- 
quors or  wine,  within  a  county 
named,  after  a  specified  date,  or 
cause  the  same  to  be  sold  within  said 
county,  either  directly  or  indirectly. 


after  the  time  specified,  or  mannfiio- 
ture  or  obtain  any  spirituous  or 
malt  liquors  or  wine,  or  cause  to  be 
sold,  in  said  county,  by  himself  or 
any  other  person,  either  directly  or 
indirectly,  after  said  date;  that  he 
should  settle  a  certain  obligatioD 
calling  for  liquors,  payable  to  a  third 
person  named,  of  a  certain  sum  men* 
tioned,  so  that  the  liquors  should 
not  be  brought  to  a  town  named,  in 
said  county;  and  should  use  his  in- 
fluence to  prevent  any  person  or 
persons  from  bringing  any  of  the 
aforesaid  liquors  to  said  town  with 
the  intention  of  selling  the  same 
within  the  town. 

Held,  that  such  a  bond  is  valid  in  this 
State. 

Ucld^  also,  that  said  sum  of  $I,COO 
was  liquidated  damages,  and  not  a 
penalty. 

Held,  also,  that  the  failure  of  the  obli- 
gor to  deliver  any  liquor  in  fulfil- 
ment of  his  contract  with  Fuch  third 
person,  would  not  have  been  a 
breach  of  the  condition  of  the 
bond ^ Ihld. 

3.  New  Trial. — Excessive  Damages. — 
The  assignment  of  excessive  dama- 
ges as  a  cause  in  a  motion  for  a  new 
trial  is  the  only  method  by  which 
that  question  can  be  raised.  Cig 
of  Indianapolis  v.  Parker ^  Sheriff. 2Z9 

4.  Contract. — Breach  of. — JUccsure  cf 
Damages. — Where  a  person  contractj 
to  do  a  certain  amount  of  work,  at 
a  stipulated  price,  upon  materials  to 
be  furnished  by  his  employer,  with- 
in a  specified  time,  and  is  ready  and 
willing  to  perform,  but  is  prevented 
by  the  failure  of  the  employer  to 
furnish  materials  as  promised,  he  i:: 
entitled  to  merely  compensatory 
damages;  and  where  during  such 
time  he  i3  olFcrcd  other  employment 
of  the  same  kind,  he  is  not  entitled 
to  the  whole  amount  of  profits  he 
would  have  made  if  the  contract 
had  been  fully  performed  by  both 
parties.  Ueavilon  et  al.  v.  Kra- 
mer  24  J 

DEADLY  WEAPON. 

See  C.iiMiNAL  Law,  28,  41,  45. 

DECEDENTS'  ESTATES. 

Sc9  Husband  and  Wife,    1,   2,  20; 
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Pleading,  24;  Promissory  Note,  4, 
5;  Widow,  2,  3,  4. 
Sale  of  real  estate  to  pay  debts;  appeal 
from  interlocutory  order.      See  Ap- 
peal, 1. 

1.  Forties. — Heirs. — The  heirs  at  law 
of  a  decedent  against  whose  estate 
it  appears  there  exists  any  debts 
cannot  maintain  an  action  for  mon- 
ey due  the  estate.  Walpole's  Adm. 
T.  Bishop  et  al 15G 

2.  jSocmf.-— Suit  by  the  heirs  at  law  of 
A.  against  the  administrator  of  B., 
to  recover  money  collected  by  B.  in 
bis  lifetime,  as  attorney  of  A.  The 
complaint  alleged,  that,  in  the  same 
year  that  A.  died,  an  administrator 
of  his  estate  was  appointed,  who  six 
years  afterwards  resigned  his  trust; 
that  no  assets  ever  came  to  his  hands; 
that  no  claims  against  A's  estate  were 
ever  filed  in  court;  that  no  other 
administrator  of  A/s  estate  was  ev- 
er appointed;  that  the  widow  of  A. 
paid  all  the  claims  that  were  pre- 
sented or  that  she  knew  existed 
against  his  estate,  and  fully  admin- 
istered the  same  years  before. 

Heldf  that  these  plaintiffs  could  not 
maintain  the  action Ibid. 

3.  Proceeding  to  sell  Real  Estate. — 
Jurisdiction, — An  application  to  sell 
lands  in  the  course  of  administra- 
tion stands  upon  the  footing  of  an 
ordinary  adversary  judicial  proceed- 
ing in  a  court  of  superior  jurisdic- 
tion. Spaulding  et  al.  v.  Baldwin.3*iG 

4.  Same. —  Collateral  Proceeding. — 
Where  jurisdiction  has  been  acquired 
in  such  a  proceeding,  subsequent  er- 
rors in  the  course  of  its  exercise — 
as  in  the  order  of  sale  and  its  con- 
firmation— however  g^ve  and  glar- 
ing, will  not  subject  the  judgment 
to  successful  collateral  a.iia.ck..Ibid. 

DECEIT. 

See  Sale,  7,  8,  9,  10. 

DEED. 

See  Voluntary  Cosveyakce,  1,  2,  3. 

DEFINITION. 

Words.    See  Criminal  Law,  5,  C,  46. 

DELIVERY. 


0/  goods  by   Carrier.     See  Common 
Carrier,  1,  2,  3,  4. 

DEMAND. 

See  Attorney. 

DEMURRER. 

See  Pleading,  C,  8,  10,  16,  17,  18,  19, 
22,  25. 

DEPOSITION. 

Suppression  of. — It  is  a  sufficient  rea- 
son for  suppressing  portions  of  a 
deposition,  that  such  portions  only 
tend  to  prove  matters  set  up  in  a 
special  answer  and  cross  complaint 
to  which  a  demurrer  has  properly 
been  sustained.  Paine  et  al.  v.  The 
Lake  Erie  j*  Louisville  R.  li,  Co.283 

DEPUTY. 

See  Office  and  Officer,  1,  2. 

DESCENT. 

See  IIusBAND  AND  WiFE,  1;  Widow,  2, 3. 

1.  Widow. — Rights  in  Husband's  Real 
Estate. — The  rights  of  a  surviving 
wife  in  the  real  estate  of  her  hus- 
band are,  inthis  State,  those  created 
by  statute  alone.  Gaylord  et  al.  v. 
Dodge 41 

2.  Same. — Trust. — A.  purchased  from 
B.  certain  real  estate,  for  which  he 
paid  in  money  and  in  other  land  in 
the  conveyance  of  which  to  B.  the 
wife  of  A.  joined  with  her  husband. 
At  A.'s  request  and  without  the 
knowledge  or  consent  of  his  wife, 
who  supposed  that  the  entire  prop- 
erty so  bought  from  B.  was  con- 
veyed to  her  husband,  a  portion  of 
it  was  conveyed  by  B.,  by  deed  ab- 
solute on  its  face,  to  C,  a  son  of  A. 
by  a  former  marriage,  and  the  deed 
was  delivered  by  B.  to  A.  Nothing 
of  the  transaction  was  known  by  C. 
till  ho  received,  in  duo  course  of 
mail,  at  his  place  of  residence  in 
another  state,  a  letter  written  to 
him  by  A.  on  the  day  of  the  con- 
veyance, informing  him  of  the  pur- 
chase and  of  the  making  of  the 
deed  to  him  as  aforesaid,  and  that 
A.  would  want  a  deed  from  C,  in  a 


542 


INDEX. 


few  days,  to  the  cbildrcQ  of  E.  and 
P.,  daughters  of  A.  by  said  former 
marriage;  that  A.  would  send  a 
deed  for  C.  to  sign  in  a  few  days; 
that  the  property  was  then  in  C.'s 
name,  and  that  A.wishcd  C.  to  tell  the 
wife  of  the  latter  how  it  was  situa- 
ted then,  so  that  she  would  know  all 
about  it  if  G.  should  be  taken  away; 
and  if  A.  should,  he  wished  the 
property  so  deeded  to  C.  to  be  made 
over  to  said  children,  the  rents  and 
profits  to  be  paid  them  yearly  for 
their  support,  and  when  they  should 
become  twenty-one  years  old,  "to 
have  the  property  in  fee  simple,  to  be 
disposed  of  as  they  please;"  that  A. 
thought  he  had  bought  the  B.  prop- 
erty very  low;  that  it  cost  B.  a  cer- 
tain sum,  "and  as  property  is  ad- 
vancing, it  must  bring  that  again, 
but  I  shall  not  scll,as  it  is  in  a  good 
location,  and  will  let  the  children 
have  it;"  and  requesting  C.  to  not 
let  any  one  know  but  that  he  (0.) 
had  paid  for  half  the  B.  property. 
C.  immediately  answered  A.  by  let- 
ter, acknowledging  the  receipt  of 
the  letter  from  A.,  and  saying  that 
0.  had  told  his  wife  about  the  ar- 
rangement A.  proposed  making  in 
case  C.  should  be  taken  away,  and 
that  she  would  follow  the  injunction 
of  A.'s  letter,  in  that  .event.  C.  and 
his  said  wife  had  no  children.  Sub- 
sequently, without  consideration,  at 
A.'s  request,  G.  and  his  said  wife 
conveyed  said  real  estate  to  A.  for 
life,  then  in  separate  parcels,  to  E. 
and  F.  for  life,  remainders  in  fee 
simple  to  said  children  of  E.  and  F. 
After  the  execution  of  the  deed  from 
B.,  A.  made  expensive  improve- 
ments on  the  land  so  conveyed  to 
G.,  collected  rents,  and  paid  taxes 
and  assessments  of  all  kinds.  A. 
died,  intestate,  leaving  his  said  wife 
and  issue  by  her  surviving  him. 

llcldy  that  no  use  or  trust  resulted  in 
favor  of  A.  from  said  conveyance  of 
B.  to  G.,  and  that  said  letters  did 
not  create  a  tnist  in  favor  of  A.  or 
confer  on  him  the  right  to  the  use, 
control,  or  disposition  of  the  prop- 
erty conveyed  to  G.,  but  that  said 
letters  did  create  a  trust  in  favor  of 
the  children  of  E.  and  F.,  which  a 
court  of  equity  would  have  enforced. 

Ileldj  also,  that  the  variation  in  the 
agreement  between  A.  and  C.  did 


not  affect  the  rights  of  A-'s  survir- 
ing  wife. 
Ileld^  also,  that  no  interest  in  the  real 
estate  so  conveved  to  and  bv  C.  de- 
scendcd  under  the  statute  to  the 
widow  of  A , Ibid, 

3.  Surviving  Second  Wife  VTifhout 
Children. — Creditors. —Where  a  man 
dies,  leaving  surviving  him  a  widow, 
a  second  or  other  subsequent  wife 
by  whom  he  has  no  children,  and 
children  by  a  previous  wife,  the 
widow,  at  against  creditors^  takes 
the  same  share  of  his  real  estate,  by 
descent,  in  fee  simple,  as  if  a  first 
wife;  and  at  her  death  this  fee  sim- 
ple descends  to  her  said-  husband's 
children  free  from  the  demands  of 
his  creditors.  Louden^  Adm'r^  v. 
James  etal 69 

4.  Widow. — A  surving  wife  who  has 
accepted  the  provision  made  for  her 
by  the  will  of  her  deceased  husband 
is  entiled  also  to  the  sum  of  $300 
allowed  her  by  section  21,  1  G.  &  n. 
295.     Dunham  v.  Tappan  ct  <i/...lT3 

5.  Same. — t^iatute  of  Limitations. — 
A  man  died  in  1354,  seized  in  fee 
simple  of  certain  real  estate,  leaving 
survivipg  him  a  widow  and  broth- 
ers and  sisters,  but  no  child,  or  far- 
ther, or  mother.  The  widow  took 
possession  of  the  entire  property. 
Suit  for  partition,  the  plaintitls 
claiming  title  to  an  undivided  in- 
terest in  the  land  as  brothers  and 
sisters  of  the  dccen.sed. 

HeUl^  that  it  was  a  sufficient  answer, 
that  before  the  commencement  of 
the  action  more  than  ninety  days  had 
elapsed  from  the  0th  of  March,  18G7, 
when  section  3  of  the  act  of  March 
4th,  1853,  (Acts  1853,  p.  55),  was 
repealed  and  such  limitation  fixed 
to  the  right  of  action  under  its  pro- 
visions. (Acts  18G7,  p.  204).  De- 
Moss  ct  al.  v.  Newton  et  al 219 

G.  J^urviving  Wife. —  Mortgage, —  A 
man  during  marriagx:  purchased  cer- 
tain land,  which  he  entered  upon 
and  improved  and  of  which  he  re- 
ceived from  his  vendor  a  deed  of 
conveyance  in  fee  simple,  which 
was  lost,  misplaced,  or  destroyed  by 
the  grantee,  without  having  been 
recorded;  and,  with  his  con5ent,an- 
othcr  deed  was  made  to  his  son  by 
said  vendor.  Afterwards  the  fa- 
ther and  son  executed  a  mortgage 
of  the  land,  in  which   the  wife  of 
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the  former  did  not  join.  The  father, 
son,  and  said  wife  resided  as  one 
family  upon  the  land  and  cnltivated 
it  from  the  time  of  said  purchase 
till  the  father  and  son  died,  leaving 
said  wife  surviving  and  said  mort- 

•  gage  unpaid. 

IJcldf  that  the  surviving  wife  was  en- 
titled to  one-third  of  the  land  in  fee 
simple  as  against  the  mortgagee 
seeking  to  foreclose  his  mortgage. 
Sutton  V.  JervU^ 2G5 

DESERTER. 

See  Abrsst. 

DILIGENCE. 

See  Common  Carribb;  Railroad;  Rb- 

SCI88I0N 
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DIRECTORS. 

See  Railroad,   14,  15. 

DISCLAIMER. 

See  Parties,  8. 

DISMISSAL. 

See  Parties,  8. 

DIVORCE. 

See  Husband  and  Wife,  12. 

Ihterrogatoriee. — Evidence, —  Interrog- 
atories to  bo  answered  ufider  oath 
b  J  the  defendant  cannot  properly  be 
filed  with  the  answer  to  a  cross 
petition  in  an  action  for  divorce; 
and  if  filed  and  answered,  the  an- 
swers cannot  properly  be  introduced 
in  evidence.    JBarr  v.  Barr 240 

DRUNKENNESS. 

See  Criminal  Law,  39. 

DUflESS. 

1.  Pleading. — An  answer  setting  up 
coercion  must  aver  the  facts  consti- 
tuting it.    Richardson  v.  Hittle,A\^ 

2.  Hueband  and  Wife, — Much  less 
force  or  putting  in  fear  by  a  husband 
will  amount  to  coercion  which  will 


avoid  the  deed  of  his  wife  than 
would  be  sufficient  coming  from  a 
stranger Ibid. 

3.  Same. —  Wife's  Separate  Property. 
Mortgage. — Suit  upon  a  note  paya- 
ble in  bank  and  a  mortgage  to  secure 
the  same,  executed  by  husband  and 
wife  and  assigned  to  the  plaintiff. 
Answer  by  the  wife,  showing  that 
the  note  and  mortgage  were  given 
for  the  debt  of  the  husband,  and 
that  the  land  mortgaged  was  the 
separate  property  of  the  wife,  and 
averring,  "that  she  was  induced  by 
the  persuasions  of  said  payee  and 
the  coercion  of  her  said  husband  to 
execute  said  note  and  mortgage.'* 

Heldf  that  the  answer  was  bad  on  de- 
murrer  Ibid, 

DYING  DECLARATIONS. 

See  Criminal  Law,  15,  IC. 

EASEMENT. 

See  Highway. 

EJECTMENT. 

See  Voluntary  Conveyance,  3. 

New  Trial.—As  of  RigkL-^TherQ  is 
no  error  in  overruling  a  motion  for 
a  new  trial  as  of  right  in  an  action 
of  ejectment,  where  no  proof  is  pre- 
sented to  the  court  that  the  costs 
have  been  paid.  McSheely  v.  Bent» 
ley 235 

ELECTION. 

See  Court  of  Common  Pleas,  2 ;  Of- 
fice and  Officer,  3,  4,  5. 

Contest  of^Affidavit—Tliti  affidavit 
of  an  elector  instituting  a  contest 
of  an  election,  under  the  act  of  May 
4th,  1852  (1  G.  k  H.  316),  requiring 
of  such  contestor  "a  written  state- 
ment specifying  the  grounds  of  con- 
test, verified  by  the  affidavit  of  such 
elector,"  is  not  bad  for  qualifying 
the  averment  of  the  truth  of  such 
statement  by  the  words,  "as  he  is 
informed  and  verily  believes."  CuT' 
ry  v.  BakcTj  Oovemor 151 


644 


INDEX. 


N 


EQUITY. 

See  Husband  asd  Wifb,  5,  9,  10;  Ju- 
nsDiCTiON',  12,  13;  Practick,  2,  3. 

ESTOPPEL. 

See  Partition  op  Lands,  2;  Turnpike, 
4;  Will,  2. 

6'C«  SOWLE  v.  HOLDDIDCE,  393. 

1.  Conveyance  to  Husband  and  Wife. 
Partition. — Where,  at  the  suit  of  a 
widow  against  the  children  and 
heirs  at  law  of  her  husband  for  par- 
tition of  land  conveyed  to  the  hus- 
band and  wife  jointly,  in  accordance 
with  the  prayer  of  the  petition  a 
moiety  was  set  off  to  the  widow  in 
her  own  right  and  the  other  moiety 
was  divided  between  the  widow  and 
children  as  land  descended  to  them 
IVom  the  husband; 

Held,  in  a  suit  by  the  administrator 
of  the  husband's  estate  to  subject  to 
sale  for  the  payment  of  the  dece- 
dent's debts  the  land  so  set  apart  to 
snid  children  and  heirs  at  law,  that 
the  widow  and  heirs  were  not  es- 
topped by  the  proceedings  in  the 
partition  suit  from  denying  that  the 
husband  died  seized  in  fee  of  a 
moiety  of  the  land,  or  from  assert- 
ing the  truth  in  relation  to  the  title. 
Simpcon  et  al.  v.  Pearson,  Adm'r...l 

2.  In  Pais. — Where  an  act  is  done  or 
a  statement  made  by  a  person,  which 
cannot  be  contradicted  or  contra- 
vened without  fraud  on  his  part  and 
injury  to  others  whose  conduct  has 
been  influenced  by  the  act  or  admis- 
bIod,  the  character  of  an  estoppel 
will  attach  to  what  would  otherwise 
be  mere  evidence;  the  estoppel  be- 
ing limited  within  such  bounds  as 
arc  sufficient  to  put  those  who  have 
dealt  on  the  faith  of  appearances 
that. turn  out  to  be  incorrect  in  the 
same  position  with  reference  to  the 
author  of  such  appearances  as  if 
they  were  true.  The  State^  ex  rcl. 
McCartj/jY.  Pepper  etal 76 

3.  Same. — Principal  and  Surety. — 
Bond. —  When  a  bond  has  been 
signed  and  delivered  to  the  princi- 
pal obligor  by  a  surety,  upon  the 
condition  that  others,  not  named  in 
the  instrument,  shall  sign  before  it 
is  delivered  to  the  obligee,  and  it  is 
delivered  without  such  signatures 


being  obtained,  and  received  by  the 
obligee  without  notice  of  sach  con- 
dition or  circumstances  which  should 
put  him  upon  inquiry,  the  condition 
imposed  will  not  avail  the  surety. 
This  is  not  a  question  of  the  power 
of  the  principal  to  deliver  the  boni^ 
in  its  apparently  perfect  condition, 
but  simply  a  question  of  estop- 
pel  Ibid. 

4.  Same. — Blanks, — A  surety  signing 
and  delivering  to  the  principal  obli- 
gor a  bond  before  the  names  of  the 
sureties  have  been  inserted  in  the 
body  of  the  instrument  will  be  held 
as  agreeing  that  the  blank  for  such 
names  may  be  filled  after  he  has  ex- 
ecuted it Ibid. 

5.  Same. — Siyniny  after  Forytd  Siy- 
nature. — A  surety  signed  a  county 
treasurer's  official  bond,  at  the  re- 
quest of  the  principal  obligor,  after 
the  signatures  of  other  sureties, 
without  reading  it  or  hearing  it  read, 
or  asking  what  it  was,  upon  being 
told  by  the  principal  that  it  was  a 
county  paper. 

ffeldj  that  such  surety  was  not  released 
by  the  fact  that  one  of  the  signa- 
tures before  his  was  forged Ibid. 

6.  Corporation. — It  is  well  settled  in 
this  State,  that  where  one  contracts 
with  what  purports  to  be  a  corpora- 
tion, he  is  estopped  from  denying 
the  existence  of  the  corporation  at 
the  date  of  the  contract.  McBroom 
V.  The  Corporation  of  Lebanon^.2(y^ 

EVIDENCE. 

See  Dill  of  Exceptions,  2;  Gonteact, 
11;  Criminal  Law,  20,  22,  24,  23, 
.51  to  54;  Divorce;  Husranb  and 
Wipe,  14;  Insanitt,  4,  5,  7;  Justifi- 
cation, 3,  4;  New  Trial,  3,  4;  Prac- 
tice, ¥4. 

1.  Will. — Mistake, — Parol  evidence, 
or  evidence  dehors  the  will,  is  not 
admissible  to  correct  an  alleged 
mistake  of  a  testator  which  is  not 
apparent  upon  the  face  of  the  will. 
McAlister  etal.  T^Butterfiddei  al.to 

2.  Same. — A  testator,  having  devised 
certain  real  estate  to  his  widow  for 
life  and  directed  that  at  her  death  it 
should  be  sold  and  the  proceeds  di- 
vided equally  between  his  heirs,  and 
bequeathed  his  personal  estate  to  be 
equally  divided  between  bis  lawful 
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licirSi  directed  that  the  remainder 
of  his  real  estate  be  sold  and  the 
proceeds  "equally  divided  between 
my  lawful  heirs,  afUr  deducting  the 
amountf  that  the  following  named 
heirs    have  received:    »    ♦    •     My 

-  daughter  P.  has  received  $2,100;  J. 
has  received  $1,GOO.  I  want. my 
heirs  to  be  made  equal,  and  the  re- 
mainder of  my  estate  to  be  equally 
divided  between  my  heirs." 

Complaint  by  F.  and  J.  against  the 
widow,  the  other  heirs  and  devisees, 
and  the  executor,  alleging,  that  the 
testator  recited  and  charged  said 
sums  against  the  plaintilTs  errone- 
ously, through  mistake  and  inad- 
vertence;  that,  in  truth,  F.  had  re- 
ceived only  $300,  and  J.  had  re- 
ceived no  advancement  whatever. 
Prayer,  that  the  mistake  be  correct- 
ed, and  that,  in  making  distribution 
under  the  will,  the  advancement 
charged  to  J.  be  excluded,  and  that 
charged  to  F.  reduced  to  $300. 

Jleld^  that  the  matter  sought  to* be 
contradicted  was  not  simply  the  re- 
cital of  a  fact  (although  if  merely 
such  the  plaintiffs  would,  it  seemed, 
have  been  estopped  from  denying 
the  truth  of  the  recital),  but  also  a 
limitation  upon  the  interest  of  the 
plaintiffs  in  the  estate  devised. 

Ilcld^  also,  that  evidence  dehors  the 
will  was  not  admissible  to  prove  the 
alleged  mistake. 

Ileld^  therefore,  that  the  complaint  was 
bad  on  demurrer Ibid. 

3.  Dying  Declarations. —  When  Ad- 
mitted.— Where  the  statements  of  a 
person  are  offered  in  evidence  os 
his  dying  declarations,  the  proof 
must  clearly  show  that  the  decla- 

•  rant  was  in  fact  at  the  very  point  of 
death,  and  that  he  was  fully  con- 
scious of  that  fact,  not  as  a  thing  of 
surmise  and  conjecture  or  appre- 
hension, but  as  a  fixed  and  inevitable 
fact.    Morgan  v.  The  State 193 

4.  Same. — It  is  not  required  that  the 
deceased  should  have  declared  in 
terms  that  ho  expected  to  die  at 
once,  if  his  condition  was  such  that, 
of  necessity,  such  an  impression 
must  have  existed  on  his  mind.  On 
the  other  hand,  no  matter  how  strong 
the  expression  of  this  certainty  of 
death  may  have  been,  if  there  be 
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any  evidence  of  hope  iu  the  lan-- 
guago  or  actions  of  the  declarant, 
his  statements  will  be  rejected..iJ«/. 

5.  Sale. —  Deceit. —  Examination  of 
Goods  hy  Jury. — Upon  the  trial  of 
an  action  for  deceit  in  the  sale  of  a 
quantit}'  of  flour,  its  quality  at  the 
time  of  the  sale  being  in  question, 
the  court  refused  to  permit  the  flour, 
to  be  examined  by  the  jury,  to  test 
its  odor. 

Jleldf  that  it  was  properly   excluded.' 
Jlagee  et  al.  v.  Grossman .....223 

C.     Number    of  Witnesses. — A   party 
cannot  lawfully  bo  limited  by  the 
court  to  one  witness  upon  a  vital ' 
point  in  issue.  Hubble  v.  Osbdm.2^0 

7.  Same. — Resulting  Trust. — Suit  by 
A.  against  B.  and  G.  for  possession 
of  certain  real  estate  purchased  by 
the  plaintiff  at  sheriff's  sale  on  an 
execution  in  favor  of  the  plaintiff 
issued  upon  a  judgment  against  B., 
the  legal  title  at  the  time  of  such 
sale  standing  in  the  name  of  C,  to 
whom  it  had  been  conveyed  by  D. 
The  plaintiff  claimed  that  B.  had 
paid  the  purchase-money,  and,  to  - 
defraud  his  creditors,  particularly 
the  plaintiff,  to  whom  he  was  then 
largely  indebted,  procured  the  con- 
veyance to  bo  made  by  D.  to  C.  It 
was  claimed  in  defense,  that  in  mak' 
ing  the  purchase  B.  acted  ns  the  au- 
thorized agent  of  C,  who  was  not 
present,  and  that  B.  advanced  the 
purchase-money  in  pursuance  of  an 
agreement  with  0.  by  which  ho  was 
to  so  advance  it  as  a  short  loan  to  C, 
who  soon  afterwards  repaid  the  mon-  • 
ey.  On  the  trial,  B.  testified  to  this . 
effect,  and  0.  testified  to  the  same 
facts,  except  as  to  the  fact  of  the 
loan,  concerning  which  the  court 
refused  to  allow  him  to  testify. 

Beld,  that  this  refusal  was  error..  Ibid. 

8.  Same. —  Admissions. —  The  admis- 
sions and  declarations  of  the  person 
paying  the  purchaso  money  made- 
after  the  conveyance  to  the  other  - 
person,  are  not  admissible  in  evi-- 
dencc  against  the  latter Ibid. . 

0.    Statement  of  Evidence  to  Jury. — 
Bill  of  Exceptions. — The  statement 
of  the  evidence  which  a  party  is 
allowed  to  make  to  the  jury  by  sec- 
tion 324  of  the  code  is,  as  to  its  - 
brevity  or  proliiity,  a  matter  to  be 


546 


INDEX. 


left,  to  a  considerable  extent,  to  the 
control  of  the  court  trying  the  cause; 
and  where  the  interference  of  the 
court  is  complained  of  on  appeal, 
the  bill  of  exceptions  must  show  the 
statement  that  was  being  made 
when  the  court  interposed.  Ayles- 
toorth  et  al.  t.  Brown  etal 270 

10.  Statute  Book  of  Another  Slate. — 
A  book  imrporting  to  be  Swan  and 
Critchfield's  edition  of  the  statutes 
of  Ohio  was  offered  and,  over  ob- 
jection, admitted  in  evidence.  By 
the  title-page  it  appeared,  that  it 
was  ^'published  by  the  State  of 
Ohio,  and  distributed  to  its  officers, 
under  the  act  of  the  General  Assem- 
bly." 

Heldj  that  there  was  no  error.  Paine 
et  al.  r.  The  Lake  Erie  4*  Louisville 
R.  R.  Co ^. 283 

11.  Statute  of  Another  State. —  Cor^ 
poration. — Pleading. — Where  a  stat- 
ute of  another  State  constitutes  a 
part  of  the  organization  of  a  corpor- 
ation suing  in  this  State,  it  is  not 
necessary  to  its  introduction  in  cvi- 
•dence  by  the  plaintiff"  that  it  should 
bavc  been  pleaded Ibid. 

12.  Parol  Evidence. —  Written  Order. 
Trees  were  delivered  to  a  buyer  up- 
on his  written  order  directed  to  the 
seller,  for  certain  trees  at  specified 
prices. 

.Held,  that  parol  evidence  was  admis- 
sible to  prove  an  agreement  of  the 
parties  at  the  time  of  making  said 
order,  that  the  seller  should  replace 
any  of  the  trees  that  might  not 
grow.  Moreheadx.  Murray  et  fl^.418 

:13.  Principal  and  Agent — Declara- 
tions.— As  steps  in  proving  the  au- 
thority of  one  as  an  agent  in  the 
transaction  in  controversy,  evidence 
of  his  similar  transactions  with  dif- 
ferent persons  and  of  his  declara- 
tions therein  was  held  admissi- 
ble   Ibid. 

EXAMINATION  OF  WITNESS. 

See  WiTXBSS,  1,  2,  4. 

EXCEPTIONS. 

^e«  Bill  of  Excsmoxs;  Practice,  8, 
.18,  28,  30. 

EXECUTION. 


See  Practice,  3;  Principal  a>'d  Scb£- 

TY,  7. 

EXECUTOR  AND  ADMINISTRA- 
TOR. 

See  Decedents'  Estates. 

EXHIBITS. 

See  Pleadikc,  21. 

EXPRESS  COMPANY. 

See  Common  Carrier,  1,  2,  3. 

FALSE  IMPRISONMENT. 

See  Arrest. 

FALSE  PRETENSES. 

See  CaiMiKAL  Law,  11,  48  to  54. 

FEES. 
See  Opficb  and  Officer,  1,  2. 

County  Clerk. —  Where  Nolle  I^onqui 
is  Entered. — A  county  is  not  liable 
to  its  clerk  for  fees  taxed  by  bim 
for  services  rendered  in  a  criminal 
prosecution  disposed  of  by  a  nolle 
prosequi  being  entered.  Board  qf 
ComWs  f^  Morgan  Co,  v.  ^oftfuofi.463 

FEME  COVERT. 

See  Husrand  and  Wife. 

FENCES. 

See  Railroad,  1, 12. 

FINES. 

See  Criminal  Law,  23. 

FORGERY. 

See  Estoppel,  5. 

1.  Indictment. — An  indictment  for 
defacing  and  destroying  a  promis- 
sory note,  in  which  it  is  alleged,  as 
an  excuse  for  not  setting  forth  the 
tenor  of  the  note,  that  it  was  de- 
stroyed by  the  defendant,  must  state 
its  substance  and  effect.  Birdg  v. 
The  State 88 
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2.  Same. — An  indictment  for  defacing 
and  destroying  a  promissory  note 
must  show  whether  the  note  was 
for  the  payment  of  money  of  prop- 
<;rtv »%««»..  Ibid. 

FRAUD. 

See  Pleadixg,  12;  Practice^  5;  Rs- 
Bcissioy,  I  to  6;  TatST,  8;  Volun- 
tary Conveyance,  3. 

1.  Sale. — Agent. — On  a  sale  of  goods 
it  was  agreed  that  the  buyer  should 
give  to  the  seller,  in  payment,  upon 
delivery  of  the  goods,  notes  of  sol- 
vent persons.  A  certain  note  so 
given  was  not  such  as  the  contract 
thus  called  for,  and  the  buyer,know- 
ing  this,  fraudulently  deceived  the 
seller's  agent,  to  whom  he  delivered 
the  note,  knowing  him  to  be  such 
agent  and  knowing  that  the  pro- 
ceeds of  the  sale  were  to  go  to,  and 
become  the  property  of,  the  agent, 

.  who,  on  discovering  the  deceit,  of- 
fered to  return  the  note  to  the  buy- 
er and  demanded  of  him  other  good 
notes.  There  being  evidence  of  these 
facts  in  a  suit  by  the  seller  against 
the  buyer,  the  plaintiff  bringing  the 
note  into  court  and  offering  to  re- 
turn it  to  the  defendant;  there  was 
a  finding  for  the  plaintiflf  in  a  cer- 
tain sum,  and  that  the  defendant  be 
entitled  to  withdraw  the  note  from 
the  files  of  the  court  and  hold  it  as 
his  own. 

Ileld^  that  the  finding  was  correct. 
Kinney  v.  Blythe 140 

2.  Same. —  Deceit. — Where  a  seller 
of  goods  knowingly  -makes  false 
representations  to  the  buyer  as  to 
their  quality,  but  the  buyer  does  not 
rely  upon  such  representations  and 
is  not  deceived  thereby,  the  seller  is 
not  liable  in  an  action  for  deceit. 
Uagee  et  at.  v.  Grossman 223 

3.  Same. — Where  a  seller  has  made 
false  representations  as  to  the  qual- 
ity of  the  goods,  but  the  buyer,  in 
making  the  purchase,  relics  on  a 
test  of  their  quality  made  by  his 
own  agent, who  is  not  prevented  by 
any  act  or  word  of  the  seller  from 
testing  the  goods,  the  seller  is  not 
liable  for  deceit Ibid. 

4.  Railroad. — Directors. — Persons  who 
arc  directors  of  a  railroad  company 
cannot  acquire  such  an  interest  in 


the  profits  of  a  contract  for  the  con- 
struction of  the  road  as  to  give  them 
a  standing  in  a  court  of  equity  to 
interpose  an  objection  to  the  con- 
summation of  a  compromise  between 
the  railroad  company  and  its  con- 
tractor,    Paine  et  al.  v.    The  Lake 

Erie  1^  Louisville  li.  R.  Co 283 

5.  Same. — Stockholders. — An  arrange- 
ment made  by  persons  who  arc  di- 
rectors of  a  railroad  company  with 
a  contractor,  by  which  such  persons 
are  to  share  in  the  profits  of  the 
contract  for  the  construction  of  the 
road,  can  only  be  confirmed  by  the 
stockholders,  and  not  by  the  direct- 
ors of  whom  the  guilty  persons  form 
a  part Ibid. 

FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCR. 

See  PuACTiciB,  5. 

FUGITIVE  FROM  JUSTICE. 

Appeal, — No  appeal  by  the  State  to 
the  Supreme  Court  lies  from  the 
ruling  of  a  judge  discharging  from 
arrest  a  prisoner  brought  before  him 
for  examination  as  provided  by  the 
act  of  March  9tb,  1867  (Acts  1867, 
p.  126),  ''to  regulate  the  arrest  and 
surrender  of  fugitives  from  justice 
from  other  states  and  territories." 
The  State  v.  Morgan .66 

GIFT. 
See  Husband  and  Wife,  14. 

GOVERNOR. 

See  Court  of  Common  Pleas,  2. 

GRANT. 
See  Guardian  and  Ward,  7. 

GRAVEL  ROAD. 

See  Turnpike. 

GUARDIAN  AND  WARD. 

1 .     Pleading. —  Complain  t. —  Promise.  * 
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A  eomplaint  against  a  guardian,  to 
recover  for  maintaining  and  provid- 
ing for  his  ward,  did  not  contaio  any 
averment  of  a  request  or  promise 
made  by  the  defendant,  or  any  alle- 
gation that  he  had  failed  to  provide^ 
within  the  means  in  his  handj  as 
guardian,  for  the  reasonable  wants 
of  his  ward. 
Held,  that  the  complaint  was  bad  on 
demurrer  for  want  of  suflScient  facts. 
Gvaltney,  Guard.^  v.  Cannon 22*5 

2.  Juritdiction. — Associate  Judges. — 
The  Associate  Judges,  as  a  Court  of 
Probate,  had  jurisdiction  on  the  10th 
of  August,  1829,  to  appoint  guardi- 
ans for  infants,  and  such  court  was 
a  court  of  record.  It  had  jurisdic- 
tion of  guardians'  petitions  to  sell 
lands.  Such  jurisdiction  extended 
to  lands  situated  anywhere  within 
the  State.  Though  the  law  required 
a  bond  to  be  given  before  entering 
the  order  of  sale,  the  failure  to  re- 
quire one  would  not  render  the  pro- 
ceeding void.     Dequindre   et  al.  v. 

Williams 444 

3.  Same.'- Probate  Court.— Tho  Pro- 
bate Court,  upon  its  organization 
under  the  act  of  1829,  had  authority 
to  take  jurisdiction  of  matters  in 
relation  to  guardians  and  wards  then 
pending  in  such  Court  of  Probate 
held  by  the  Associate  Judges,  and 
conduct  them  to  conclusion Ibid. 

4.  Same. —  ColLaieral  Proceeding. — 
Where  a  proceeding  in  a  court  of 
superior  jurisdiction  is  of  such  a 
character  that  upon  final  action  the 
court  should,  from  the  nature  of  the 
ciise,  ascertain  whether  it  is  such  in 
fact  that  it  has  jurisdiction  to  act  as 
it  is  invoked  to  do,  and  it  does  so 
act,  the  matter  cannot  be  questioned 
collaterallv Ibid. 

5.  Same. — Residence  of  Ward. — The 
Associate  Judges,  as  a  Court  of  Pro- 
bate, on  the  10th  of  August,  1829, 
appointed  a  guardian  for  certain  in- 
fants. 

JJeld^  that  an  inquiry  as  to  whether 
the  infants  were  at  the  time  of  such 
appointment  residents  of  this  or  an- 
other state,  could  not  be  raised  col- 
laterally  Ibid. 

6.  Same. —  Vendor  and  Purchaser, — 
Guardian's  Sale. —  Application  of 
Proceeds. —  Where  a  guardian  who 
has  received  his  appointment  from  a 


court  of  superi'orjiirisdlctroir  Laving: 
authority  to  make  such  appointments 
and  jurisdiction  of  guardians*  peti- 
tions to  sell  lands,  but  without  juris- 
diction to  make  the  particular  aj>^ 
pointment,  sell?  land  of  his  ward,  nn^ 
dcr  an  order  of  such  court,  to  one  who 
purchases  and  pays  for  such  bud, 
relying  in  good  faith  on  such  ord^r, 
such  purchaser  will  bo  protected  ia 
the  title  so  acquired,  if  the  fruardir^n 
applies  the  proceeds  properly.  And 
in  an  action  by  the  late  ward,  ar- 
rived at  majority,  to  recover  such 
land,  a  debt  of  the  guardian  against 
the  deceased  father  of  the  ward, 
through  whom  the  plalntilT  claims 
title,  allowed  by  such  court  as  a 
credit  to  the  guardian  upon  settle- 
ment, will  be  presumed  to  have  been 
rightfully  allowed — Ibid. 

7.  Indian  Treaty. —  Grant — Relation, 
A  section  of  land,  to  be  located  un- 
der the  direction  of  the  President, 
was  granted  to  a  certain  person  by 
an  Indian  treaty;  and  after  the  death 
of  the  grantee  the  proper  court,  up- 
on petition  of  the  guardian  of  the 
grantee's  heirs  at  law,  ordered  the 
sale  of  the  unlocated  section;  and, 
the  land  having  been  located  by  the 
assignee  of  the  purchaser  at  such 
guardian's  sale,  the  proper  court 
ordered  a  conveyance  of  the  specific 
laud  to  such  assigQce^  which  wa& 
made,  but  never  approved  by  the 
President. 

Ileldj  that,  by  the  doctrine  of  relation^ 
the  treaty  operated  Instantly  in  law 
as  a  grant,  the  subsequent  location 
of  the  land  merely  ascertaining  the 
specific  thing  which  was  granted. 

IleUl^  also,  that  the  approval  of  the 
President  was  not  necessary-  to  the 
validity  of  the  guardian's  deed  of 
conveyance ^Ibid. 

8.  Same.-- Case  Statcd.Su\t  by  the 
heirs  at  law  of  A.  against  B.,  to  re- 
cover certain  real  estate.  Trial  upon 
the  following  agreed  statement  of 
facts :  A  section  of  land  was  granted 
by  treaty  with  the  Potawatamies, 
of  October  IGth,  1826,  to  A.,  to  be 
located  under  the  direction  of  the 
President.  It  was  located,  in  1837. 
in  Allen  county,  without  the  terri- 
tory ceded  by  the  Indians  under  said 
treaty,  the  premises  in  controveisy 
being  a  part  of  that  section.     In 
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SB28,  A.<ried,ln  Illinois,  where  he 
then  resided,  leaving  a  widow  and 
<;hildren  surviving  him,  who  con- 
tinned  to  reside  in  Illinois  until 
il831,  when  they  removed  to  Knox 
county,  in  this  St^te,  prior  to  which 
they  had  no  property  In  Indiana, 
except  the  unlocated  land.  It  ap- 
peared by  the  record  of  certain  pro- 
ceedings in  Enox  county,  that  on 
the  10th  of  August,  1829,  the  court 
doing  probate  business,  held  by  the 
Associate  Judges,  appointed  a  guar- 
dian of  A.'s  children,  the  plaintiffs 
ju  this  action,  and  that  ''there  being 
310  property,"  no  bond  was  required. 
The  bond  required  by  law  was  to  be 
In  double  the  value  of  the  personal 
property.  On  the  following  day,  the 
guardian  presented  his  petition  to 
cell  the  unlocated  section,  and,  after 
An  appraisement  at  $80«,  the  sale 
v/as  ordered,  iho  guardian  to  give 
"bond  with  sureties  approved,  within 
thirty  days,  but  ii«  suck  bond  ap- 
peared in  the  transcript  of  the  pro- 
<;ccdings.  The  sale  was  to  be  pri- 
vate, for  one-half  cash  and  the  bal- 
f.ncc  in  two  equal  annual  instal- 
ments. In  August,  1839,  the  guar- 
<di:in  reported  to  the  Probate  Court, 
Ihat  in  November,  1831,  he  had  sold 
the  float  for  $1,000  to  one  who 
lr;:nsfcrred  his  right  to  another,  and 
lie  to  C,  who  paid  the  purchase- 
money  and,  after  having  procured 
Ihc  Kind  to  be  located,  died;  the  re- 
port describing  th3  section  located. 
The  Probate  Court  confirmed  the 
isalc  and  directed  a  conveyance  of 
-the  specific  land  to  the  heirs  at  law 
of  C,  which  vras  accordingly  dc- 
li.vcrcd,  but  was  never  approved  by 
the  President.  The  title  of  C.  and 
his  heirs  afterwards  became  I'ested 
la  B.,  who,  with  his  grantors,  paid 
taxes  on  the  land  and  took  care  of 
r.nd  protected  It  from  1841,  though 
not  in  actual  possession,  till  the 
commencement  of  this  action,  in 
ISGjt.  From  its  location  in  1837  till 
1841  it  was  worth  $39  per  acre. 
From  January,  1829,  till  1840,  the 
United  States,  it  was  admitted,  held 
public  lauds  in  Knox  county  and 
elsewhere,  in  this  State,  and  other 
states.  Upon  this  evidence  the  court 
found  for  the  defendant. 
llel'J.  that  the  evidence  sustained  the 
finding  ..... .« . .««.«.......«...«  „^.,^*^Jbid. 


HEIRS. 

8ee  Partirs,  2,  3. 

niGHWAY. 

See  Appeal,  3;  Chiminal  Law,  3;  Nui- 
SAKCE,  1,  2. 
See  Brooeoter  v.  Forst,  255. 

1.  Practice, —  Obstruction  of  Higli- 
toay. — Injunction. — In  an  action  to 
enjoin  the  obstruction  of  a  public 
highway  within  the  limits  of  an 
incorporated  town  and  under  the 
jurisdiction  and  control  of  such  cor- 
poration, brought  by  a  plaintiff  who 
predicates  his  right  to  such  relief  on 
the  ground  that  he  is  the  owner  of 
certain  lots  fronting  upon  the  high- 
way obstructed,  such  corporation  is 
not  a  necessary  party  plaintiff.  De- 
bolt  X.  Carter  ct  al 355 

2.  Same. — Another  Action  Pending. — 
Suit  by  the  owner  of  certain  town 
lots,  denying  the  existence  of  a  high- 
way upon  and  along  a  portion  there- 
of, as  claimed  by  tjio  defendant,  and 
seeking  to  quiet  the  plaintiff's  pos- 
session of  the  lots,  freed  from  the 
claim  of  such  highway,  praying  a 
perpetual  injunction  against  the 
defendant,restraining  him  from  dis- 
turbing the  plaintiff's  possession  or 
asserting  an  casement  over  the  lots 
as  a  public  highway.  After  answer 
and  repljj  the  defendant  filed  a  cross 
complaint,  asserting  the  existence  of 
an  casement  as  a  public  highway 
over  a  part  of  said  lots,  charging 
the  plaintiff  with  having  unlawfully 
obstructed  it,  to  the  special  injury 
of  the  defendant,  and  praying  that 
the  plaintiff  be  perpetually  enjoined 
from  repeating  or  continuing  such 
obstruction. 

Held,  that  the  cross  comjilaint  was  not 
bad  on  demurrer  on  the  ground  that 
another  action  was  pending  between 
the  same  parties  for  the  ^amc  cause, 
to  wit,  the  original  complaint,  the 

answer,  and  the  reply ^ Ibid. 

User. — A  county  road  was  located 
by  the  board  of  county  commission- 
ers, in  1840,  over  certain  lands,  the 
location  being  defective  for  not 
specifying  the  width  of  the  highway; 
but,  in  pursuance  of  the  order  of 
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the  commissioners,  the  supenrisor  of 
the  proper  road  district  opened  and 
improved  the  road,  thirty  feet  in 
width,  as  a  public  highway,  and  it 
v/as  continuously  thereafter  kept, 
maintained,  and  used  by  the  public 
r.3  a 'public  highway,  in  the  same 
place  and  of  the  same  width,  with 
the  knowledge  and  consent  of  the 
owners  of  said  lands,  for  more  than 
twenty  years. 

Ucld^  that  these  facts  showed  the  ex- 
istence of  a  public  highway  by 
user ^Ihid. 

4.  Vacation  of. -^ Town. — The  corpor- 
ate limits  of  a  certain  town  extend- 
ed to  and  along  the  middle  of  a 
county  road,  thirty  feet  in  width,  lo- 
cated before  the  town  was  laid  out. 

Ileld^  that  the  board  of  trustees  of  the 
town  had  not  power  under  the  ninth 
clause  of  section  22  of  the  act  for 
the  incorporation  of  towns,  1  G.  & 
H.  G24,  to  vacate  so  much  of  said 
highway  ns  was  within  the  corporate 
limits Ihid. 

HOMICIDE. 

See  Criminal  Law,  14,  15,  IG,  28,  31, 
36,  41,  43  to  47. 

HUSBAND  AND  WIFE. 

See  Voluntary  Conveyance,  2,  3. 

1.  Conveyance  to  Husband  and  Wife.- 
Survivorship. — Where  real  estate  is 
conveyed  in  fee  simple  to  a  man  and 
hia  wife,  upon  the  death  of  the  hus- 
band he  leaves  no  estate  in  such 
land  subject  to  the  payment  of  bis 
debts,  or  that  descends  to  his  heirs; 
but  the  widovf  becomes  seized  of  the 
whole  estate  to  her  sole  use,  by  vir- 
tue of  her  right  of  survivorship. 
Simpion  ct  cl.  v.  Pearson,  Adrn'r.,..  I 

2.  Same. — Estoppel. — Where,  at  the 
suit  of  a  widow  against  the  children 
and  heirs  at  law  of  her  husband  for 
partition  of  land  conveyed  to  the 
husband  and  wife  jointly,  in  accord- 
ance with  the  prayer  of  the  petition 
a  moiety  was  set  oflf  to  the  widow 
in  her  ov/n  right  and  the  other 
moiety  was  divided  between  the 
widow  and  children  as  land  de- 
scended to  them  from  the  husband; 

Heldj  in  a  suit  by  the  administrator  of 
the  husband's  estate,  to  subject  to 
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salo  for  tho  payment  of  the  dece- 
dent's debts  the  land  so  set  apart  to 
said  children  and  heirs  at  law,  that 
the  widow  and  heirs  were  not  es- 
topped by  the  proceedings  in  the 
partition  suit  from  denying  that  the 
husband  died  sebed  in  fee  of  a  moi- 
ety of  the  land,  or  from  asserting 
the  truth  In  relation  to  the  titlc.i^/cl 

3.  Wife's  Separate  Real  EttaU  —  Con- 
tract.— In  this  State,  in  order  to  en- 
force the  contract  of  a  married  wo- 
man against  her  separate  real  estate, 
her  intent  to  deal  with  the  property 
must  appear,  and  may  not  be  as- 
sumed, and  the  contract  must  be  one 
from  which  benefit  results  to  the 
property.  Kantrowitz  et  oL  v.  Pta- 
ther  et  ux 92 

4.  Same. — Profits  of  Real  Estate. — So 
far  as  the  profits  of  a  married  wo- 
man's real  estate  arc  concerned, 
cficct  will  be  given  to  her  contract 
where  she  has  indicated  her  purpose 
to  deal  with  such  profits Ibid. 

Same. — Protecting  Supervision  of 
Chancery. — It  must  appear  that  any 
contract  relating  to  the  property  of 
a  married  woman,  which  it  is  songbi 
to  enforce  in  equity,  is  conscionablc, 
and  where  it  relates  to  the  better- 
ment of  her  real  estate,  that  it  ii 
reasonably  calculated  to    promote 

that  end ^ Ibid. 

G.  Same.— Intent. —  The  fact  that 
credit  for  goods  sold  to  a  married 
woman  is  given  her  upon  the  faith 
of  her  separate  property,  is  not  su£5- 
cient  to  create  a  charge  against  her 
land  or  its  income;  she  must  also 
herself  intend  to  contract  with  re- 
gard to  her  separate  estate Ibid. 

7.  Same. —  Wife's  Power  over  her  Real 
Estate — A  married  woman  has,  in 
this  State,  whatever  power  is  inci- 
dent to  a  complete  holding  and  full 
enjoyment  of  her  separate  real  es- 
tate, with  a  restriction  upon  her 
power  to  incumber  or  alienate  the 
same.  Lindley  et  al.  v.  Cross  ct 
ux 106 

8.  Same. —  Improvement  of  her  Real 
Estate. —  Where  an  improvement 
made  by  a  married  woman  upon  her 
real  estate  is  necessary  and  proper 
for  a  full  and  complete  enjoyment 
of  such  real  estate,  she  can  charge 
her  separate  property  with  debts 
created  in    making    the    improve- 
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9.  Same, — Courtis  Protecting  Control. 
The  power  of  a  married  woman  to 
make  new  improvements  upon  her 
real  estate,  for  the  purpose  of  pre- 
venting its  abuse,  is  under  tho  con- 
trol of  the  court  trying  the  cause 
involving  the  liabilitj  of  her  sepa- 
rate property  to  answer  for  the  debts 
so  created Ibid. 

10.  Same. —  Pleading. —  Mechanic's 
Lien. — A  complaint  to  enforce  a 
material-man's  lien  for  lumber  far- 
nished  to  erect  a  dwelling  house  up- 
on the  separate  real  estate  of  a  mar- 
ried woman,  the  portion  relating  to 
the  lien  showing  an  insufficient  no- 
tice, was  held  bad  on  demurrer,  for 
want  of  averment  that  the  dwelling 
house  was  necessary  and  proper  for 
a  full  and  complete  enjoyment  by 
the  married  woman  of  tho  real  es- 
tate in  question Piid. 

11.  Contract. — Our  statutes  do  not 
change  the  rule  of  the  common  law, 
so  far  as  it  npplies  to  tho  contracts 
at  large  of  \\  married  woman,  that 
she  is  incapable  of  binding  herself 
by  an  executory  contract,  and  that 
all  such  contracts  made  by  her, 
whether  in  writing  or  ^y  parol,  are 
absolutely  void  at  law.  G  Daily  v. 
Morris Ill 

12.  Same. — Promistary  Note.- A  mar- 
ried woman  carrying  on  a  business 
in  her  own  name  and  living  with 
her  husband,  whom  by  a  written 
instrument  she  had  made  her  agent 
to  manage  her  business,  borrowed 
for  her  own  use  a  sum  of  money, 
which  was  delivered  to  her  person- 
ally, for  which  she  and  her  husband 
executed  a  promissory  note,  the 
payee  relying  on  her  for  its  payment. 

TIeldy  in  a  suit  on  the  note,  after  the 
woman  had  been  divorced  from  her 
caid  husband  and*whilc  she  was  still 
unmarried,  that  she  was  not  person- 
ally liable  on  tho  note Ibid. 

13.  Wife's  Separate  Property.— Part- 
ner.— A  married  woman  cannot  bind 
herself  as  tho  partner  of  her  hus- 
band; nor  do  the  facts  that  she  holds 
herself  out  as  such  partner  and  that 
her  property  gives  credit  to  the  pre- 
tended firm,  charge  her  property 
with  an  indebtedness  contracted  by 
such  firm  in  the  course  of  trade. 
Montgomery  ct  ux.  v.  Sprankle  et 
al 113 

14.  Same. —  Husband's    Debts. — Evi- 


dence.— ^A  married  woman  carried 
on  the  business  of  a  clothing  mer- 
chant in  her  own  name,  employing 
her  husband  as  a  clerk,  the  money 
invested  in  tho^usiness  having  bceu 
received  by  her  duriug  coverture, 
through  a  trustee,  as  a  gift  from  her 
brother,  to  bo  invested  in  such  busi-> 
ness,  and  when  so  invested  to  be 
under  her  solo  control,  the  business 
to  be  carried  on  in  her  name  and  for 
her  sole  use  and  benefit,  and  in  the 
event  of  her  death  the  money  to  go 
to  her  children  by  her  said  husband. 

Held^  that  personal  property  purchased 
by  her  with  the  proceeds  of  said 
business  was  not  subject  to  the  debts 
of  her  said  husband. 

Held,  also,  in  a  suit  by  such  married 
woman  to  recover  such  personal 
property,  levied  upon  under  an  exe- 
cution issued  on  a  judgment  against 
her  said  husband,  that  there  was  no 
error  in  admitting  in  evidence  a 
written  agreement  between  her  said 
brother  and  said  trustee,  under 
which  the  money  was  advanced  to 
her,  its  execution  having  been 
proved.  Bellows  et  al.  v.  lioscn- 
thal lie 

15.  Same. — Rents  and  Profits. — The 
ruling  in  Kantrowitz  v.  Prather^  an- 
tCj  p.  92,  adhered  to. Copeland Y.Cun- 
ningham etux lie 

16.  Duress. — Much  less  force  or  put- 
ting in  fear  by  a  husband  will  amount 
to  coercion  which  will  avoid  the 
deed  of  his  wife  than  would  be  nec- 
essary coming  from  a  stranger.  Rich- 
ardson V.  Uittle 110 

1 7.  Same. —  Wife's  Separate  Property. 
Mortgage. — Suit  upon  a  note  paya- 
ble in  bank  and  a  mortgage  to 'secure 
the  same,  executed  by  husband  and 
wife  and  assigned  to  the  plaintiff. 
Answer  by  the  wife,  showing  that 
the  note  and  mortgage  were  given 
for  the  debt  of  tho  husband,  and 
that  the  land  mortgaged  was  the 
separate  property  of  tTie  wife,  and 
averring,  "that  she  was  induced  by 
the  persuasions  of  said  payee  and 
the  coercion  of  her  said  husband  to 
execute  said  note  and  mortgage." 

Held^  that  the  answer  was  bad  on  de- 
murrer  Ibid. 

18.  Wifes  Separate  Real  Estate. — 
Contract. — In  this  State,  a  married 
woman  can  charge  her  real  estate 
by  such  contracts  only  as  are  rca- 
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sonably  calculated  to  make  the  es- 
tate profitable  to  her,  or  to  preserve 
it,  or  to  protect  her  title  thereto. 
Smith  T.  Ilowe  et  ux 233 

19.  Same. — A  married  woman  who 
owns  real  estate  in  her  own  sepa- 
rate right  and  is  in  the  habit  of  mak- 
ing contracts  in  her  own  name 
without  the  co-operation  of  her  hus- 
band, who  has  abandoned  her  and 
is  residing  in  another  state,  cannot 
charge  such  real  estate  by  her  writ- 
ten agreement  to  pay  a  certain  sum 
to  a  third  person  if  he  will  tell  her 
the  whereabouts  of  her  husband  so 
that  she  can  find  him Ibid. 

20.  Agency  of  Iluihand. — A  man 
loaned  money  belonging  to  his  wife, 
taking  notes  therefor  in  his  own 
name,  but  declaring  at  the  time,  that 
it  was  his  wife's  money,  and  nfter- 
-wards  kept  the  notes  distinct  from 
those  received  on  the  loan  of  other 
funds.  The  administrator  of  the 
husband's  estate  took  possession  of 
such  notes  as  a  part  of  the  estate, 
with  notice  of  the  wife's  claim  there- 
to, and  collected  the  money  thereon. 

'Z7cW,  that  the  administrator  was  liable 
to  the  wife  for  the  money  so  collect- 
ed.     Fowler  v.  Kice 258 


IMPRISONMENT. 

Term  of.    See  Criminal  Law,  23, 

IMPROVEMENTS. 

See  Mortgage,  1. 

JNCOHATE  RIGHTS. 

3ee  Repeal  of  Laws,  1,  2. 

INCUMBRANCE. 

See  Practice,  3;    Vendor  and   Pdr- 

CHASER,  2. 

INDEMNITY. 

See  Contract,  8. 

INDIAN  TREATY. 

1.  Grant- Relation.- A  section  of  land, 
to  bo  located  under  the  direction  of 
the  President,  was  granted  to  a  cer- 


tain person  by  an  Indian  treaty; 
and  after  the  death  of  the  grantee 
the  proper  court,  upon  petition  of  the 
guardian  of  the  grantee's  hcin  at 
law,  ordered  the  sale  of  the  unloca- 
ted  section;  and,  the  land  having 
been  located  by  the  assignee  of  the 
purchaser  at  such  guardian's  sale, 
the  proper  court  ordered  a  convey- 
ance of  the  si>ccific  land  to  such 
assignce,which  was  made,  but  never 
approved  by  the  President. 

Beldy  that,  by  the  doctrine  of  relation, 
the  treaty  operated  instantly  in  law 
as  a  grant,  the  subsequent  location 
of  the  land  merely  ascertaining  the 
specific  thing  which  was  granted. 

IIel4^  also,  that  the  approval  of  the 
President  was  not  necessary  to  the 
validity  of  the  guardian's  deed  of 
conveyance.  Dequindre  et  al.  v.  IHi- 
liams 444 

2.  Same. —  Case  Stated, — ^Suit  by  the 
heirs  at  law  of  A.  against  B.,  to  re- 
cover certain  real  estate.  Trial  upon 
the  following  agreed  statement  of 
facts:  A  section  of  land  was  granted 
by  treaty  with  the  Potawatamics,  of 
October  ICth,  182G,  to  A.,  to  be  lo- 
cated under  the  direction  of  the 
President.  It  was  located,  in  1837, 
in  Allen  county,  without  the  terri- 
tory ceded  by  the  Indians  under 
said  treaty,  the  premises  in  contro- 
versy being  a  part  of  that  section. 
In  1828,  A.  died,  in  Illinois,  where 
he  then  resided,  leaving  a  widow 
and  children  surviving  him,  who 
continued  to  reside  in  Illinois  until 
1831,  when  they  removed  to  Knox 
county,  in  this  State,  prior  to  which 
they  had  no  property  in  Indiana, 
except  the  unlocatcd  land.  It  ap- 
peared by  the  record  of  certain  pro- 
ceedings in  Knox  county,  that  on 
the  10th  of  August,  1829,  the  court 
doing  probate  business,  held  by  the 
Associate  Judges,  appointed  a  guar- 
dian of  A.'s  children,  the  plaintifis 
in  this  action,  and  that  ''there  being 
no  property,"  no  bond  was  required. 
The  bond  required  by  law  was  to  be 
in  double  the  value  of  the  personal 
property.  On  the  following  day,  the 
guardian  presented  his  petition  to 
sell  the  unlocatcd  section,  and,  after 
an  appraisement  at  $800,  tba  sale 
was  ordered,  the  guardian  to  give 
bond  with  sureties  approved,  within 
thirty  days,  but  no  such  bond  ap* 
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peared  in  the  tranecript  of  tbc  pro- 
ceedings. The  sale  was  to  be  pri- 
vate, for  one-half  cash  and  the  bal- 
ance in  two  equal  annual  instal- 
ments. In  August,  1839,  the  guar- 
dian reported  to  the  Probate  Court, 
that  in  November,  1831,  he  had  sold 
the  float  for  $1,000  to  one  who  trans- 
ferred his  right  to  another,  and  he 
to  G.,  who  paid  the  purchase-money 
and!  after  having  procured  the  land 
to  be  located,  died;  the  report  de- 
scribing the  section  located.  The 
Probate  Court  confirmed  the  sale 
and  directed  a  conveyance  of  the 
specific  land  to  the  heirs  at  law  of 
C.,which  was  accordingly  delivered, 
but  was  never  approved  by  the  Pres- 
ident. The  title  of  C.  and  his  heirs 
afterwards  became  vested  in  B.,who, 
with  his  grantors,  paid  taxes  on  the 
land  and  took  care  of  and  protected 
it  from  1841,  though  not  in  actual 
possession,  till  the  commencement 
of  this  action,  in  1865.  From  its 
location  in  1837  till  1841  it  was 
worth  $30  per  acre.  From  January,  ■ 
1829,  till  1840,  the  United  States,  it 
was  admitted,  held  piiblic  lands  in 
Knox  county  and  elsewhere  in  this 
State  and  other  states.  Upon  this 
evidence  the  court  found  for  the 
defendant. 
Held,  that  the  evidence  sustained  the 
finding ..- Ibid. 

INDICTMENT. 

See  Criminal  Law,  4,  5,  11,  49,  50; 
Forgery,  1,  2. 

INFORMATION. 

See  Criminal  Law,  1,  2,  9,  10,  17. 

INJUNCTION. 

See  MoRTOAGPi,  1 ;  Turnpike,  3. 

1.  County  Clerk. — Deputy. — Compen- 
sation of. — A  county  clerk  may  con- 
tract with  his  deputy  that  the  latter 
for  his  compensation  shall  have  a 
certain  share  of  the  fees  taxed  and 
collectable  in  the  clerk's  office  dur- 
ing his  deputyship;  and  in  a  suit 
by  such  deputy  against  his  principal 
to  recover  the  former's  share  of  such 
fees,  an  injunction  may  be  granted, 
pending  the  cause,  restraining  the 


clerk  from  collecting  or  transferring 
such  fees  yet  unpaid,  and  the  sheriff 
from  paying  such  fees  collected  by 
him  to  the  clerk;  and  a  receiver 
may  be  appointed.  Cheek  el  al.  v. 
Tillei/ 121 

2.  Pleading. -Amendment.- An  amend- 
ment called  a  ^'supplemental  com- 
plaint," but  containing  no  supple- 
mental matter,  was  filed  by  the 
plaintiff,  over  the  defendant's  objec- 
tion, before  answer,  in  a  suit  for  an 
injunction  in  ^hich  a  restraining 
order  had  been  granted. 

Held^  that  there  was  no  error Ibid. 

3.  Motion  to  Dissolve. — Motion  based 
upon  affidavits,  to  dissolve  an  in- 
junction before  answer.  The  de- 
fendant in  his  affidavit  did  not  deny 
certain  equities  of  the  complaint, 
and  so  much  of  the  complaint  essen- 
tial to  the  injunction  as  he  denied 
was  supported  by  other  affidavits. 

Ileld^  that,  under  the  chancery  practice, 
the  injunction  should  not  have  been 
dissolved,  and  that  the  code  docs  not 
change  the  former  rule  on  that  sub- 
ject   Ibid. 

4.  Nuisance. —  Obstructing  Highway.^ 
A  private  person  cannot  enjoin  the 
obstruction  of  a  public  highway 
without  showing  a  special  and  pecu- 
liar'injury  to  himself,  not  common 
to  the  •public.  The  fact  that  the 
injury  to  such  person  is  greater  in 
degree  than  that  to  others  does  not 
entitle  him  to  such  relief.  The  in- 
jury may  be  to  more  than  one  per- 
son, but  must  not  embrace  the  entire 
public.  McCowan  et  al.  v.  White- 
sides 235 

5.  Same. — In  a  complaint  to  enjoin 
the  obstructing  of  a  public  highway, 
the  only  averments  conneqting  the 
plaintiffs  with  the  highway  were, 
^'that  it  is  their  usual,  convenient, 
and  necessary  route  of  travel  from 
their  houses,  which  are  all  on,  or  in 
the  vicinity  of,  the  road,  to  their 
market  town  and  usual  place  of 
business;  and  that  without  greater  or 
less  circuity,  when  the  road  is  so 
obstructed,  they  and  each  of  them 
have  no  other  means,  nor  have  the 
public  wishing  to  use  the  road,  of 
going  to  and  fro,  as  they  have  a 
right  to  do,  for  business,  comfort, 
and  pleasure." 

Held^  that  the  complaint  was  bad  on 
demurrer Ibid. 
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INJURIA  SINE  DAMNO. 

See  Rescission,  C. 

INSANITY. 

1 .  Criminal  Law. — Where  a  person  is 
moved  to  the  commission  of  an  un- 
lawful act  by  an  insane  impulse,  con- 
trolling his  will  and  his  judgment, 
he  is  not  guiltj  of  a  crime ;  and  if 
ho  is  a  monomaniac  on  any  subject, 
it  is  wholly  immaterial  upon  what 
subject,  so  that  the  insane  impulse 
leads  to  the  commission  of  the  act. 
Stevens  r.  The  State 485 

2.  Same. — Knowledge  of  Eight  and 
Wrong. — On  the  trial  of  an  indict- 
ment for  murder  in  the  first  degree, 
the  court  instructed  the  jury,  that  if 
they  believed  from  the  evidence 
"  that  the  defendant  knew  the  dif- 
ference between  right  and  wrong  in 
respect  to  the  act  in  question,  if  he 
was  conscious  that  such  act  was  one 
which  he  ought  not  to  do,  and  if 
that  act  was  at  the  same  time  con- 
trary to  the  law  of  the  State,  then 
he  is  responsible  for  his  acts.'' 

Ileldj  that  this  is  not  law Ibid. 

3.  Same. — So  far  as  a  person  acts 
under  the  influence  of  mental  dis- 
ease, he  is  not  criminally  account- 
able; and  the  jury  in  a  criminal 
case  must  be  satisfied  beyond  a  rea- 
sonable doubt  of  the  defendant's 
mental  capacity  to  commit  the  crime 
charged Ibid. 

4.  Same. — Evidence. — The  defendant 
in  a  criminal  case  is  not  required  to 
prove  his  insanity  in  order  to  avail 
himself  of  that  defense,  but  merely 
to  create  a  reasonable  doubt  on  this 
point,  whereupon  the  burden  of 
proving  his  sanity  falls  upon  the 
state.    Bradley  T.  The  State 492 

6.  Same. —  Cognitive  and  Conative 
Facultice. —  Insanity  is  a  disease 
which  may  impair  or  totally  destroy 
ciCher  the  understanding  or  the  will, 
or  both;  and  in  a  criminal  case  all 
symptoms  of  such  disease  and  its 
effect  upon  these  faculties  should  go 
to  the  jury,  and  they  must  deter- 
mine, as  a  matter  of  fact,  the  men- 
tal condition  of  the  defendant;  and 
an  instruction  to  them  which  limits 
their  inquiry  to  the  condition  of  the 
power  to  apprehend  by  the  under- 
standing is  erroneous Ibid. 


G.  Same. —  Voluntary  I>runkemu$», — 
Continued  Drunkenness. — ^Voluntary 
drunkenness  is  no  excuse  for  the 
commission  of  a  crime,  but  insanity 
produced  by  continued  drunkenness 
is  a  good  defense  in  a  criminal  ac- 
tion  Ibid, 

7.  Same. —  Hereditary. —  Evidence.  — 
Evidence  of  the  insanity  of  the 
.  mother  and  uncle  or  other  relatives 
of  the  defendant  in  a  criminal  case 
must  be  disregarded,  if  there  be  not 
other  evidence  tending  to  show  that 
ho  was  himself  insane  at  the  time 
he  did  the  act  charged.^ Ibid. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  25  to  29,  3G,  42; 
Practice,  11. 

1 .  Conflict  of. — An  erroneous  instruc- 
tion to  the  jury  in  a  criminal  case 
cannot  be  corrected  by  another  in- 
struction which  states  the  law  accu- 
rately, unless  the  erroneous  instruc- 
tion be  thereby  plainly  withdrawn 
from  the  jury.  Bradley  t.  7^ 
State 492 

2.  Same. —  Extracts  from  Books. — 
The  law  which  goes  to  the  jury  from 
the  court  should  be  given  as  law, 
unquestioned  by  authorities  extract- 
ed from  books Ibid. 

INTEREST. 

See  Attorney;  Principal  and  Scrbty. 
1,2. 

1.  Bate  of  upon  Judgments. — The  act 
of  18G7,  increasing  the  maximum 
rate  of  interest  to  ten  per  cent., when 
that  rate  is  provided  for  bj  contract 
in  writing,  does  not  affect  the  third 
section  of  the  act  of  1801,  enacting, 
that  'interest  on  a  judgment,  or 
decree  for  money,  shall  be  from  the 
date  of  signing  until  tho  same  be 
satisfied,  at  tho  rate  per  cent,  agreed 
upon  by  tho  parties  in  the  original 
contract,  not  exceeding  six  per  cenL^ 
and  if  there  was  no  contract  by  the 
parties  as  to  interest,  then  at  the 
rate  of  six  dollars  a  year  on  one 
hundred  dollars.'*     Smith  y.  Thom- 


as. 


.280 


2.  Same, — Suit  on  a  promissory  note, 
dated  April  8th,  1868,  and  provid- 
ing for  the  payment  of  interest  at 
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the  rate  of  ten  per  cent.  The  court 
refused  to  require,  as  prayed  by  the 
complaint,  that  the  judgment  should 
draw  interest  at  the  rate  of  ten  per 
cent. 

Held,  that  this  was  not  error Ibid, 

3.  Contract. — Remedy. — Where  a  per- 
son contracts  for  the  payment  of  a 
higher  rate  of  interest  than  can  at 
the  time  be  lawfully  contracted  for, 
but  the  law  in  force  at  the  time  the 
remedy  is  sought  against  him  allows 
parties  to  contract  for  the  payment 
of  such  higher  rate,  the  latter  law 
controls.  Klinjcnsmith  ct  at.  v. 
Rccd 389 

IXTEllROGATORIES. 

Sec   PaACTICB,  30. 

1.  Divorce. —  Evidence. —  Interroga- 
tories to  bo  answered  under  oath 
by  the  defendant  cannot  properly  be 
filed  with  the  answer  to  a  cross 
petition  in  an  action  for  a  divorce; 
and  if  filed  and  answered,  the  an- 
swers cannot  properly  be  introduced 
in  evidence.     Barr  v.  Barr 240 

1.  llarmlcsa  Error. — Where  the  de- 
fendant filed,  with  his  answer,  inter- 
rogatories to  the  plaintilF,  which 
were  answered,  but  the  answers  were 
not  sufficient,  and  the  court  errone- 
ously refused  to  compel  him  to  an- 
swer; but  it  appeared  by  the  record 
that  the  plaintifiF  was  sworn  as  a 
witness,  and  as  such  testified  fully 
to  the  facts  sought  to  be  dieted  by 
the  interrogatories,  fully  supporting, 
in  that  respect,  the  averments  of  the 
answer; 

Ucld,  that  the  error  could  not  avail  the 
defendant.  Aylesworih  ct  al.  v. 
Brown  ct  al ., 270 

IXTERUOGATORIES  TO  JURY. 

Special  Verdict. — The  court,  of  its  own 
motion,  required  the  jury,  uncondi- 
tionally, to  answer  certain  interrog- 
atories, which  they  answered  with- 
out returning  a  general  verdict. 

Ilcld,  that  the  answers  could  stand  as 
a  special  verdict.  Paine  ct  al.  v.  The 
Lake  Erie  <}•  Louisville  R.  R.  Co.283 

INTOXICATIOX. 

Set  Insanity,  0. 


Contract, — Whero  o  party  to  a  contract 
is  voluntarily  intoxicated  at  the  time 
of  making  it,  to  the  extent  only  that 
he  docs  not  clearly  understand  the 
business^  this  does  not  render  his 
contract  void  or  voidable,  where  no 
advantage  is  gained  by  dealing  with 
him.     Henry  y,  Ritenour. 13G 


JOINDER. 

0/  catucs.    See  Phacticb,  33. 
Of  parties.  5ec  Contbact,  8;  Parties. 

JOINT  DEBTORS. 

Release. — A.  held  a  judgment  against 
B.  and  C.  for  a  certain  amount;  B. 
paid  half  the  amount,  and  thereupon 
A.  executed  to  him  a  written  instru- 
ment wherein  A.  covenanted  that  ho 
would  thenceforth  *' pursue  the  legal 
and  equitable  remedy  on  said  judg- 
ment against  G.  alone,  and  not 
against  B.,  looking  to  C.  alone  for 
the  full  and  final  payment  and  satis- 
faction of  said  judgment,  without, 
however,  intending  to  prejudice  or 
interfere  with  the  rights  and  liabili- 
ties of  said  B.  and  G.  to  each  other 
on  account  of  said  judgment." 

Ileldj  that  this  instrument  did  not  op- 
erate as  a  release  of  G.  from  liabil- 
ity upon  the  judgment.  Aylcsworth 
et  al.  Y.  Brown  et  al 270 

JUDGE. 

0/  Court  of  Common  Pkas;  election 
of.    See  GouET  op  Common  Pleas,  2. 

JUDGMENT. 

See  Ar-REST  of  Judgment,  1,  2;  Juris- 
diction, 3,  5,  6,7,9;  Name;  Phacticb, 
8. 

Demand  of.     See  Pleading,  23,  24. 

1.  Interest. — Rate  of  upon  Judgment. 
The  act  of  18G7,  increasing  the 
maximum  rate  of  interest  to  ten 
per  cent.,  when  that  rate  is  provided 
for  by  contract  in  writing,  docs  not 
affect  the  third  section  of  the  act  of 
1861,  enacting,  that  "interest  on  a 
judgment,  or  decree  for  money,  shall 
be  from  the  date  of  signing  until 
the  same  be  satisfied,  at  the  rate  per 
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cent,  agreed  upon  by  the  parties  in 
the  original  contract,  not  exceeding 
six  per  cent.^  and  if  there  was  no 
contract  by  the  parties  ns  to  inter- 
est, then  at  the  rate  of  six  dollars  a 
year  on  one  hundred  dollars."  Smith 
V.  Thonuu.^ 280 

2.  Same. — Suit  on  a  promissory  note, 
dated  April  8th,  18C8,  and  providing 
for  the  payment  of  interest  at  the 
rate  of  ten  per  cent.  The  court  re- 
fused to  require,  as  prayed  by  the 
complaint,  that  the  judgment  should 
draw  interest  at  the  rate  of  ten  per 
cent. 

Ileldj  that  this  iv.is  not  error Ibid. 

3.  Form  <]f. —  Practice. —  Supreme 
Court.  — "So  question  can  be  made  in 
the  Supreme  Court  as  to  the  form 
of  a  judgment,  where  no  objection 
has  been  taken  below.  Eaton  et  al. 
V.  Burns  ctal 390 

JUDICIAL  DISCRETION. 

See  Evidence,  9. 

JUDICIAL  NOTICE.. 

Corporatiok. — This  court  does  not  ju- 
dicially know  that  there  is  not,  or 
cannot  be,  a  corporation  by  the 
name  of  the  "Corporation  of  Leb- 
nnon,''  under  the  laws  of  this  State. 
McBroom  v.  The  Corporation  of  Leb- 
anon   268 

JURISDICTION. 

See  C LUMINAL  Law,  3,  24. 

1.  Collateral  Proceeding. — It  is  well 
settled,  that  the  proceedings  of 
courts  of  inferior  jurisdiction  will 
be  deemed  of  no  validity  unless 
their  jurisdiction  is  affirmatively 
shown.  The  Ohio  <5*  Missitaippi  II. 
R.  Co.  v.  ShuUz 150 

2.  Title  to  Real  Estate.— Where  the 
main  object  of  a  complaint  in  the 
court  of  common  pleas  is  to  have 
satisfaction  entered  of  a  mortgage 
of  real  estate,  there  is  no  error  in 
overruling  a  motion  made  by  the 
defendant,  before  answer,  to  transfer 
the  cause  to  the  circuit  court  on  the 
ground  that  the  title  to  real  estate  is 
in  issue.  Paine  et  al.  v.  The  Lake 
Erie  ^^  Louisville  R.  R.Co 283 

X    Pleading. — In  pleadinsj  a  record  I 


of  a  judgment,  it  is  vnnecessaiy  to 
show  by  averments  that  the  court 
had  jurisdiction.  Spaulding  et  al.  r. 
Baldwin 376 

4.  Decedents'  Estates. — Proceeding  to 
sell  Real  Estate. — An  application  to 
sell  lands  in  the  course  of  admiab- 
tration  stands  upon  the  footing  of  an 
ordinary  adversary  judicial  proceed- 
ing in  a  court  of  superior  jurisdic- 
tion  Ibid. 

5.  ^ame. —  Collateral  Proceeding. — 
Where  jurisdiction  has  been  acquired 
in  such  a  proceeding,  subsequent  er- 
rors in  the  course  of  its  exercise — 
as  in  the  order  of  sale  and  its  con- 
firmation— however  grave  and  glar- 
ing, will  not  subject  the  judgment 
to  successful  collateral  attack../&:'dL 

6.  Same. —  Pleading. —  Exhibits.  — 
Where,  in  an  action  to  recover  pos- 
session of  real  estate,  the  defendant 
claims  title  through  a  sale  and  con- 
veyance to  him  under  an  order  of 
court  granted  upon  the  application 
of  an  administrator,  to  make  assets 
to  pay  debts  of  the  decedent,  the 
answer  need  not  over  that  a  real 
estate  bond  was  filed,  but  copies  of 
the  record  and  the  deed  must  be 
exhibited  as  parts  of  the  answer./6<rf. 

7.  Associate  Judges. — Guardian  end 
Ward. — The  Associate  Judges,  as  a 

Court  of  Probate,  had  jurisdiction 
on  the  lOth  of  August,  1829,  to  ap- 
point guardians  for  infants,  and  such 
court  was  a  court  of  record.  It  had 
jurisdiction  of  guardians'  petitions 
to  sell  lands.  Such  jurisdiction  ex- 
tended to  lands  situated  anywhere 
within  the  State.  Though  the  law 
required  a  bond  to  be  given  before 
entering  the  order  of  sale,  the  fail- 
ure to  require  one  would  not  render 
the  proceeding  void.  Dcquindre  et 
al.  V.  Williams 444 

8.  Same. — Probate  Court. — The  I*ro- 
bate  Court,  upon  its  organization 
under  the  act  of  1329,  had  authority 
to  tike  jurisdiction  of  matters  in 
relation  to  guardians  and  wards 
then  pending  in  such  Court  of  Pro- 
bate held  by  the  Associate  Judges, 
and  conduct  them  to  concIusion.i6f(f. 

9.  Collateral  Proceeding. — Where  a 
proceeding  in  a  court  of  superior 
jurisdiction  is  of  such  a  character 
that  upon  final  action  the  court 
should,  f^om  the  nature  of  the  case, 
ascertain  srh other  it  is  such  ia  £ict 
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that  it  has  jurisdiction  to  act  as  it  is 
invoked  to  do,  and  it  docs  so  act, 
tho  matter  cannot  be  questioned 
collaterally..... Ibid. 

10.  Same. — Residence  of  Ward. — The 
Associate  Judges,  as  a  Court  of  Pro- 
bate, on  the  10th  of  August,  182D, 
appointed  a  guardian  for  certain 
infants. 

Ucld^  that  an  inquiry  as  to  whether 
the  infants  were  at  the  time  of  such 
appointment  residents  of  this  or  an- 
other state,  could  not  be  raised  col- 
laterally   » Ibid. 

11.  Same. —  Vendor  and  Purchaser. — 
Guardian^t  Sale. — Application  oj 
Proceeds. — Where  a  guardian,  who 
has  received  his  appointment  from  a 
court  of  superior  jurisdiction  having 
authority  to  make  such  appoint- 
ments and  jurisdiction  of  guardians' 
petitions  to  sell  lands,  but  without 
Jurisdiction  to  make  the  particular 
appointment,  sells  land  of  his  ward, 
under  an  order  of  such  court,  to  one 
who  purchases  and  pays  for  such 
land,  relying  in  good  faith  on  such 
order,  such  purchaser  will  be  pro- 
tected in  the  title  so  acquired,  if  the 
guardian  applies  the  proceeds  prop- 
erly. And  in  an  action  by  the  late 
ward,  arrived  at  majority,  to  recover 
such  land,  a  debt  of  the  guardian 
against  the  deceased  father  of  the 
ward,  through  whom  the  plaintiff 
claims  title,  allowed  by  such  court 
as  a  credit  to  the  guardian  upon 
settlement,  will  be  presumed  to  have 
been  rightfully  allowed Ibid. 

12.  Pleading. — Answer. —  Code. — Un- 
der our  code,  a  defendant  may  set 
forth  in  his  answer  as  many  grounds 
of  defense,  counter-claim,  and  set- 
olT,  whether  legal  or  equitable,  as 
he  may  have,  without  regard  to 
the  location  of  the  subject-matter. 

Vail  ct  al.  y.  Jones  et  aL.^ 467 

13.  Same. — Mortgage. — Suit  on  a  note, 
in  the  circuit  court  of  a  certain 
county.  Answer,  that  tho  note  was 
given  by  the  defendant  to  the  plaint- 
iff for  money  loaned  by  tho  latter  to 
the  former;  that,  to  secure  the  pay- 
ment thereof,  the  defendant  executed 
to  the  plaintiff  a  deed,  absolute  on 
its  face,  but  intended  as  a  mortgage, 
for  certain  lands,  of  a  value  stated, 
in  another  county,  in  this  State; 
that  the  plaintiff  held  possession  of 
Baid  real  estate  and  refused  to  recon- 


vey  the  same  and  give  possession 
thereof  on  the  payment  of  the  note. 
Heldy  that  the  answer  set  forth  a  proper 
counter-claim,  within  the  meaning 
of  the  code,  and  the  court  thereby 
became  invested  with  jurisdiction  of 
the  subject-matter ,..,.Ibid, 

JUPwOR. 

Competency  €/.  See  Criminal  Law,  14, 

J  CRY. 

See  Criminal  Law, '32,  35,  3G,  38;  Er- 

IDENCE,  9, 
Right  of  to  determine  the  law  in  crimi" 

nal  cases.     See  Criminal  Lav.-,  2G. 
Instructions  to.     Sec  Inbtrcc7I0X&  to 

Jury. 

JUSTICE  OF  THE  PEACE. 

5e«  Criminal  Law,  3;  Name;  Plead- 
no,  11,  12. 

JUSTIFICATION, 

1.  Pleading. —  Officer. —  An  answer 
justifying  an  arrest  made  by  the 
defendant  as  sheriff,  by  virtue  of  a 
capias  ad  respondendum  issued  from 
the  office  of  the  clerk  of  the  court 
of  common  pleas,  need  not  state  that 
an  affidavit  was  fil<id  before  the  writ 
issued;  but  if  the  return  day  be 
past,  the  answer  must  show  a  re- 
turn. Caldwell  v.  Kcnworthy  et  al.2ZS 

2.  Sam£. — Where  a  defendant  justifies 
the  seizure  and  detention  of  prop- 
erty as  a  constable,  by  virtue  of  an 
execution  in  his  hands,  the  original 
execution  or  a  copy  thereof  must  be 
filed  with  his  answer.  Bridges  v. 
Layman  ct  al 384 

3.  Evidence. — The  justification  can- 
not be  sustained  without  proper  evi- 
dence of  the  contents  of  the  execu- 
tion  Ibid. 

4.  Arrest. —  Military  Order. —  Evi^ 
dence. — A  sergeant  of  volunteers  in 
tho  army  of  the  United  States,  in 
the  last  war,  having  received  a  writ- 
ten order  from  the  proper  military 
authorities  to  arrest  certain  desert- 
ers, in  this  State,  and  any  others  of 
that  class,  and  all  persons  who  should 
interfere  with  such  arrests,  made  the 
arrest  of  said  deseiters  at  night; 
and  the  party  having  them  in  charge, 
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under  command  of  said  sergeant, 
was  fired  upon  from  a  wood,  not  far 
from  the  residence  of  one  A.,  who 
was  treasurer  of  a  treasonable  or- 
ganization, the  object  of  which  was 
the  protection  of  deserters,  and  who 
had  been  fined  in  the  United  States 
Court  upon  a  plea  of  guilty  to  an 
indictment  for  harboring  deserters. 
Upon  the  fire  being  returned,  the 
assailants  fled,  and  the  soldiers,  alter 
proceeding  a  short  distance,  about 

•  three  or  four  o'clock  in  the  morning 
and  before  daylight,  discovered  A. 
crossing  the  road  from  the  direction 
in  which  the  firing  had  occurred, 
and  halted  and  searched  him,  find- 
ing nothing  but  a  part  of  a  box  of 
caps,  though  he  subsequently  stated 
that  he  dropped  a  revolver  when  he 
stopped.  He  seemed  fatigued,  and 
was  "puffing  and  blowing."  He  was 
thereupon  arrested  and  secured  with 
ropes  by  the  soldiers  under  com- 
mand' of  said  sergeant,  and  taken 
by  them  beyond  the  county,  to  the 
military  headquarters  of  the  district, 
where  he  was  discharged  by  the 
provost  marshal,  after  a  short  deten- 
tion. Suit  by  A.  for  damages,  against 
said  sergeant  and  those  under  his 
command. 

Heldy  that  the  written  order  for  the 
arrest  of  the  deserters  having  been 
shown  to  be  lost,  evidence  of  its 
contents  was  admissible. 

Heldf  also,  that  the  defendants  were 
justified.  Teagarden  v.  Graham  ct 
al 422 


LANDLORD  AND  TENANT. 
See  Mi3J0ixDEn. 

1.  Statute  of  Frauds. — Parol  Lease. — 
To  Commence  in  Futuro. — A  parol 
lease  of  lands  for  the  term  of  one 
3'car,  to  commence  thirty  days  after 
the  making  of  the  contract,  is  valid 
within  the  Statute  of  Frauds;  and 
the  lessee  may  maintain  an  action 
against  the  lessor  to  recover  posses- 
sion according  to  the  terms  of  the 
lease.     Huffman  v.  Storks. .:'. 474 

2.  Same. — It  seems  that  the  parties 
to  such  a  lease  may  have  such  rem- 
edies for  violations  of  the  contract 
as  would  appcrtnia  to  violations  of 


other  valid  contracts.  Siackherffn'V, 
MostelUry  4  Ind.  461, question cd.iKdL 

LAW  AND  EQUITY. 

See  JcaiSDiCTioN,  12,  13;  Practice,  2, 


3. 


LEASE. 


See  Laicdloud  and  Tenant,  1,  2. 

LEGISLATURE. 

See  StatOtC. 

LEVY. 

See  Principal  and  Screty,  7. 

LICENSE. 

See  Criminal  Law,  2,  10  20. 

L1.MITATI0NS,  STATUTE  OF. 

See  Statute  of  Limi7atios3 

LIQUOR  LAW. 
See  Cuimi::al  Law,  2,  10,  20. 

K 

MALICE. 

See  Cr.iiiiSAL  IjAW,  43,  44. 

MALICIOUS  PROSECUTION. 

Plsadinj. — In  a  complaint  for  mali- 
cious prosecution,  the  plaintiiT  mast 
aver  that  the  prosecution  claimed  to 
have  been  malicious  has  terminated 
in  his  acquittal  or  discharge.  Gar- 
rell  V.  Snow 215 

MANSLAUGHTER. 

1.  Malice.-Purpose  to  ^tW.- Although 
a  person  unlawfully  and  purposely 
kill  a  human  being,  yet  if  it  bo  done 
in  a  sudden  heat  of  passion,  caused 
by  a  sufficient  provocation,  and  in 
the  absence  of  express  malice,  then 
malice  will  not  be  implied  from  the 
act,  but  the  offense  will  be  man- 
slaughtcr.   Murphy  y.  The  State.5ll 

2.  Provocation  by  Words, —  Words 
only,  however  abusive  and  insulting 
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they  may  be,  cannot  constitute  such 
suflScient  provocation  to  rebut  the 
presumption  of  malice  arising  from 
the  act,  in  such  a  case,  and  reduce 
the  oficnse  from  murder  to  man- 
slaughter   Ibid, 

3.  Deadly  Weapon. — If  the  act  be 
perpetrated  with  a  deadly  weapon, 
so  used  as  likely  to  produce  death, 
the  purpose  to  kill  may  be  inferred 
from  the  act Ibid. 

4.  Words. —  Definition  of. —  Statute 
Construed. — The  word  "roluntari- 
ly"  in  our  statutory  definition  of 
manslaughter  means,  by  the  free 
exercise  of  the  will,  done  by  design, 
purposely Ibid. 

5.  ^Instruction  to  Jury. — On  the  trial 
of  an  indictment  for  assault  and  bat- 
tery with  intent  to  murder,  the  court 
instructed  the  jury,  in  effect,  that 
there  can  be  no  purpose  to  kill  in 
manslaughter;  and  that  if  such  a 
purpose  be  shown  to  exist,  and  if 
death  result,  the  killing  is  murder. 

Held,  that  this  was  error Ibid. 

MARRIAGE. 

Valuable  consideration.  See  Volun- 
tary CONTEYANCE,  3. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Railroad,  5,  11. 

MEASURE  OF  DAMAGES. 

See  Damages,  1,  2,  4;  Office  and  Of- 
vicsR,  3,  4,  5. 

MECHANIC'S  LIEN. 

1.  Notice. — Reformation  of. — A  notice 
of  intention  to  hold  a  material-man's 
lien  erroneously  described  the  prop- 
erty as  lots  "G  and  7,"  the  true 
description  being  "3  and  4."  Suit 
to  enforce  the  lien,  the  complaint 
alleging,  that  the  ownership  of  the 
property  remained  unchanged;  that 
no  third  person  had  acquired  any 
rights  that  would  be  affected  by  a 
correction  of  the  mistake ;  and  that 
the  materials  furnished  were  the 
only  materials  of  the  kind  ever  fur- 
nished by  plaintiff  to  defendant. 


Ileldj  that  the  notice  yyngr  insufficient 
to  create  the  lien,  and  that  the  court 
had  no  power  to  refrrra  it.  Lind- 
ley  et  aL  r.  Cross  ctuz IOC 

2.  Same. — Pleading. — Married  TTo- 
m£Ln. — A  complaint  to  enforce  a  ma- 
terial-man's lien  for  lumber  Air- 
nished  to  erect  a  dwelling  house 
upon  the  separate  real  estate  of  a 
married  woman,  the  portion  relating 
to  the  lien  showing  an  insufficient 
notice,  was  held  bad  on  demurrer, 
for  want  of  averment  that  the  dwell- 
ing house  was  necessary  and  proper 
for  a  full  and  complete  enjoyment 
by  the  married  woman  of  the  real 
estate  in  question Ibid, 

MERGER. 

See  Troost  o.  Davis,  34. 

MILITARY  ORDER. 

See  Arrest. 

MINOR. 

See  Statute  of  Limitatioks,  1,  2. 

MISJOINDER. 

Of  parties.    See  Parties,  10. 

Of  Causes. — Demurrer. — Complaint  to 
recover  the  possession  of  certain 
real  estate,  held  by  the  defendant  as 
tenant  of  the  plaintiff,  for  non-pay- 
ment, upon  ten  days'  notice,  of  rent 
due,  and  also  for  ^the  rent  unpaid, 
in  one  paragraph.  Finding,  that 
the  plaintiff  was  not  entitled  to  the 
possession  of  the  premises,  and  that 
the  defendant  was  indebted  to  the 
plaintiff  in  a  certain  sum.  Judgment 
for  the  sum  found  due. 

Eeldj  that  if  two  causes  of  action  were 
improperly  joined,  the  only  method 
to  reach  that  error  was  by  demurrer. 

Heldj  also,  that  this  court  can  in  no 
case  reverse  a  judgment  for  this 
error.  Burrows  v.  Holderman  etal.^\2 

MISREPRESENTATION. 

iSee  Rescission,  2,  3;  Sale,  7,  8,  0,  11. 

MISTAKE. 

See  Will,  1,  2. 
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In  notice  qf  mechanic^ 8  lien.  See  Me- 
CHAXic's  Lien,  1. 

MORTGAGE. 

See  Descent,  G;  IlrsBAXD  and  Wipe 
17;  Jurisdiction,  12,  13. 

1  Code. —  Law  and  Equity. — Suhrogor- 
tlon. — Improvements. — Where  mort- 
gaged real  estate  has  been  sold  and 
couvcycd  by  the  mortgagoi*  to  the 
morteagcc  or  his  assignee,  there  be^ 
ing  a  junior  jadgment-lien  thereon, 
and  the  vendee  of  such  purchaser, 
without  actual  notice  of  such  judg- 
mcnt-Iien,  has  expended  money  in 
valuable  permanent  improvements, 
without  which  the  value  of  the 
property  would  not  exceed  the  mort- 
gage; though  the  judgment-plaint- 
iff has  a  complete  legal  remedy 
to  enforce  his  lien,  by  execution, 
yet,  upon  the  application  of  such 
vendee,  the  execution-plaintiff  will 
be  required  to  exercise  his  legal 
right  subject  to  the  equitable  right 
of  the  vendee,  for  whom  the  mort- 
gage will  be  kept  on  foot,  and  to 
whom  the  value  of  the  improve- 
ments will  be  allowed — the  court, 
in  taking  account,  charging  the  ven- 
dee with  the  value  of  the  rents  of 
the  property,  as  it  would  have  been 
Vfithout  such  improvements,  for  the 
time  it  has  been  held  by  him.  Troost 
V.  Davis,  Sheriff,  et  al. 34 

2.  Jurisdiction. — Title  to  Heal  Estate. 
'Where  the  main  object  of  a  com- 

plcint  in  the  court  of  common  pleas 
is  to  have  satisfaction  entered  of  a 
mortgage  of  real  estate,  there  is  no 
error  in  overruling  a  motion  made 
by  the  defendant,  before  answer,  to 
transfer  the  cause  to  the  circuit  court, 
on  the  ground  that  the  title  to  real 
estate  is  in  issue.  Paine  ct  al,  v. 
The  Lake  Erie  j*  Louisville  R.  R. 
Co 283 

3.  Pleading, — Answer. — Costs. — In  a 
suit  to  enforce  the  entering  of  satis- 
faction of  a  mortgage,  a  party  de- 
fendant against  whom  no  relief  is 
sought,  but  who  is  made  a  defendant 
merely  to  answer  as  to  his  pretended 
interest  in  the  subject-matter  of  the 
suit,  must  file  an  affirmative  answer 
if  relief  is  sought  by  him.  The  gen- 
eral denial  by  such  a  party  puts  the 
plaintiff  to  such  proof  as  will  place 


such  defendant  in  the  Wrong.  He 
may  save  himself  from  coats  by  dis- 
claiming any  interest Ihid. 

MURDER. 

See  Criminal  Law,  14,  15,  16,  28,  31, 
30,  41,  43  to  47. 

Hi 

NAMB. 

See  Corporation,  3. 

Initial  Letters. — Where  a  judgment  is 
rendered  before  a  justice  of  the 
peace  against  a  defendant  by  a  name 
in  which  an  initial  letter  is  used 
instead  of  his  Christian  name,  the 
proceedings  and  judgment  are  there- 
by rendered  irregular,  but  not  void. 
Bridges  v.  Layman  et  al .384 

NEGLIGENCE. 

See  Railroad,  5,  6,  9,  10,  11. 

1.  Railroad. — Pleading. — Where  the 
owner  of  a  quantity  of  cord-wood 
deposits  the  same  at  a  certain  place 
near  a  railroad  track,  in  accordance 
with  the  direction  of  an  agent  of  the 
railroad  company  and  under  an 
agreement  with  such  agent  by  which 
it  is  to  become  the  property  of  the 
railroad  company  when  measured 
and  paid  for  by  the  company,  but 
until  80  measured  and  paid  for  to 
remain  the  property  of  such  owner, 
and  while  so  remaining  his  property 
it  is  consumed  by  fire  originating 
from  a  locomotive  engine  in  the  use 
of  the  company  and  caused  by  the 
negligence  of  the  employees  of  the 
company,  and  these  facts  are  averred 
in  the  complaint  in  a  suit  by  such 
owner  against  the  company  to  re- 
cover the  value  of  the  wood;  it  iJ 
not  necessary  to  allege  also  the  de- 
struction of  the  wood  without  the 
fault  or  negligence  of  the  plaintiff. 
The  Indianapolis  j*  Gn.  R.  R.  Co.r. 
Paramore 143 

2.  Same. —  Burden  of  Proof. —  It  is 
the  duly  of  a  railroad  company  to 
use  machinery  properly  constructed 
with  a  view  to  prevent  fire  from  be- 
ing communicated  to  property  law- 
fully placed  by  the  owner  tiiereof 
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heat  iho  railroad  trrxk,  and  the  en- 
gines should  be  operated  with  care 
and  skill  to  the  same  end.  If  fire 
is  communicated  to  such  property 
from  an  engine  by  reason  of  a  fjiilure 
to  use  proper  preventives,  or  by  the 
carelessness  of  employees,  the  com- 
pany is  liable  for  the  consequences; 
but  negligence  in  cither  respect 
should  not  be  inferred  without  proof, 
the  burden  of  which  rests  on  the 
party  alleging  it Ibid, 

3.  Same, —  Watchman.^^Thc  railroad 
company  is  not  bound  to  provide  a 
watchman  to  protect  property  so 
placed  by  the  owner,  at  his  own 
instance,  without  any  contract  with 
the  company,  in  danger  of  taking 
fire  by  unavoidable  accident  from 
the  engines  used  by  the  compa- 
ny  Ibid. 

4.  Common  Carrier. — Special  Contract. 
A  common  carrier  cannot  contract 
against  liability  for  los3  from  his 
own  ordinary  negligence.  Such  a 
condition  is  void  as  against  public 
policy.  The  Ind'poliSy  Pittsburg^  ^ 
aeveland  R,  R.  Co.  v.  Allen 394 

5^  Same. — A  contract  for  the  ship- 
ment of  live  stock  by  a  railroad 
company  provided,  that,  in  consid- 
eration of  a  certain  reduced  rate  of 
transportation,  the  owner  of  said 
stock  should  assume  all  risks  of  in- 
juries which  the  animals  or  either 
of  them  might  receive  in  conse- 
quence of  any  of  them  being  wild, 
unruly,  vicious,  weak,  escaping, 
maiming  and  killing  themselves  or 
each  other,  or  from  delays,  or  in 
consequence  of  neat,  suffocation, 
or  the  ill  effects  of  being  crowded 
upon  the  cars  of  said  company,  or 
on  account  of  being  injured  by  the 
burning  of  hay,  straw,  or  any  other 
material  used  by  the  owner  in  feed- 
ing the  stock,  or  otherwise,  and  any 
damage  occasioned  thereby,  and 
also  all  risk  of  any  loss  or  dam- 
ago  which  might  be  sustained  by 
reason  of  any  delay,  or  from  any 
other  cause  or  thing  in  or  incident 
to,  or  from,  or  in,  the  loading  or  un- 
loading of  said  stock ;  that  said  own- 
er should  load  and  unload  said  stock 
at  his  own  risk,  the  railroad  com- 
pany furnishing  the  necessary  la- 
borers to  assist,  under  the  direction 

Vol..  XXXI— 36 


and  control  of  said  owner,  who 
should  examine  for  himself  all  the 
means  used  in  loading  and  unload- 
ing^ to  see  that  they  were  of  suflS- 
cicnt  strength,  of  the  right  kind, 
and  in  good  repair  and  order ;  that 
each  person  riding  free  to  take  care 
and  charge  of  said  stock  should  do 
so  at  his  own  risk  of  personal  in- 
jury from  whatever  cause;  and  that 
the  owner  should  release  and  hold 
harmless,  and  keep  indemnified,  the 
railroad  company,  from  all  damages, 
actions,  claims,  and  suits,  on  account 
of  any  and  every  iiyury,  loss,  and 
damage  heretofore  referred  to,  if 
any  should  occur  or  hnppcn.  Suit 
against  the  railroad  company  to  re- 
cover for  certain  animals  shipped  by 
the  plaintiff,  under  this  contract, 
and  lost,  while  in  course  of  trans- 
portation, by  escaping  through  a 
window  open  in  the  end  of  the  car 
in  which  they  had  been  loaded  by 
the  plaintiff's  agent,  who  accom- 
panied them  on  the  route,  and  who, 
after  the  escape  of  one  of  the  ani- 
mals, told  the  conductor  to  fix  said 
window,  and  the  conductor  not  do-  • 
ing  so,  fixed  it  himself. 

llcldy  that  the  railroad  company  v;^as  ■ 
liable  for  the  loss Ibid. 

G.  Railroad. — Injury  to  Patscnger. — 
A  railroad  train  ran  beyond  the 
platform  for  landing  passengers  at  a 
certain  station,  and  stopped  over  a 
culvert,  and  the  proper  servants  of 
the  railroad  company  announced  the 
name  of  the  station,  as  a  notification 
to  the  passengers  for  that  station 
that  the  train  was  there ;  whereupon 
a  passenger  for  that  station,  who  had ' 
paid  the  company  the  fare  demanded 
of  him,  relying  on  the  good  faith  of 
the  company,  alighted  upon  and  into 
said  culvert,  without  his  fault  or 
negligence,  supposing  he  was  alight-  • 
ing  upon  said  platform,  it  being  at 
night  and  so  dark  that  he  could  not 
see  that  the  train  had  not  stopped  at 
said  platform;  whereby  ho  was 
greatly  injured. 

Ilcldy  that  the  company  was  liable  for 
the  injury  so  received.     The  Cohm- 
bus  and  Indianapolia  Central  Railway  - 
Co,  V.  FarrelL 408- 

7.     Same. — ^A  railroad  company  is  not . 
legally  responsible  for  the  action  of. 
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persons  not  its  scnrants  in  falsely 
announcing  the  arrival  of  a  train  at 
a  station,  "whereby  a  passenger  in 
attempting  to  alight  from  the  train 
is  injured r Ibid, 

NEW  PARTY. 

See  PnACTiCE,  16,  17,  18. 

NEW  TRIAL. 

See  Witness,  2. 

^1.  As  of  Right. — The  form  of  the 
'issues  in  an  action  to  quiet  title  to 
Teal  property  cannot  abridge  the 
right  of  the  losing  party  to  have  a 
new  trial  on  the  payment  of  costs 
as  provided  by  section  601  of  the 
code.    Moor  v.  Seaton 11 

2.  Same. — In  a  suit  to  quiet  title  to 
real  property,  there  was  a  finding 

.  for  the  defendant  upon  a  cross  com- 
plaint. 
Heldf  that  'tlie  plaintiff  was  entitled  to 
a  new  trial    on    the    payment    of 

3.  Weight  oj  Evidence. — Where  there 
is  a  conflict  in  the  testimony,  this 
court  will  not  reverse  a  judgment 
on  the  weight  of  the  evidence.  IIc- 
Caw  ctal.  v.  Burk  el  al 56 

4.  Supreme  Court. — Prepondrance  of 
Hvidenee.-VvYiQTC  the  Supreme  Court 
finds  evidence  to  support  the  find- 
ing, it  will  not  go  beyond  this  to 
determine  the  preponderance  of  the 
evidence.     Kinney  t.  Blythe 140 

Assignment  of  Errors. — Where,  in 
an  assignment  of  errors,  the  only 
errors  complained  of  relate  to  mat- 
ters occurring  on  the  trial  for  which 
a  new  trial  was  prayed,  but  the  ac- 
tion of  the  court  in  overruling  the 
motion  is  not  assigned  for  error,  no 
question  is  properly  raised  in  this 
court.  Lingerman  ctal.'v.  Kave.212 
'G.  Excessive  Damages. — The  assign- 
ment  of  excessive   damages  as  a 

'  cause  in  a  motion  for  a  new  trial  is 
the  only  method  by  which  that  ques- 
tion can  be  raised.  City  of  Indian- 
apolis V.  Parker^  Sheriff. 230 

'7.  As  of  Right. — There  is  no  error  in 
overruling  a  motion  for  a  new  trial 
as  of  right  in  an  action  of  ejectment, 

•where  no  proof  is  presented  to  the 
court  that  the  costs  have  been  paid. 

JtcSheely  r.  Bentley 235 


8.  Motion  for  New  Trial. — Filing  of 
Affidavits. — Motion  for  new  trial  on 
the  ground  of  misconduct  of  the 
jury.  Affidavits  in  support,  though 
ready,  the  party  making  the  motion 
refused  to  put  on  file  or  submit  to 
the  inspection  of  the  opposing  coun- 
sel before  the  motion  was  taken  up 
for  argument,  though  he  was  previ- 
ously notified  in  open  court  that 
objection  would  be  made  to  the 
reading  of  them  unless  they  were 
80  filed.  The  court  refused,  there- 
fore, to  allow  them  to  be  read. 

Held,  that  in  this  there  was  no  error. 
Hubble  V.  Osborn. 249 

9.  Same. — landing  Beyond  the  Issue. — 
Motion  for  Judgment  on  Finding. — 
On  the  trial,  in  the  circuit  court,  of 
an  action  commenced  before  a  jus- 
tice  of  the  peace,  to  recover  upon  a 
stock  subscriptioiv,  the  execution  of 
the  instrument  not  being  denied  by 
the  defendant  under  oath,  the  court 
found  specially  for  the  plaintiff  every 
point  in  isssue,  so  that  judgment 
could  have  been  rendered  for  the 
instalment  sued  for,  but  found  far- 
ther, that  after  the  defendant  had 
executed  the  instrument  it  had  been 
altered  in  a  material  part,  without 
his  knowledge  or  authority,  and, 
over  a  motion  by  the  plaintiff  for  a 
new  trial,  rendered  judgment,  with- 
out further  objection,  for  the  deiend- 
ant. 

Held^  that  the  motion  for  a  new  trial 
did  not  raise  any  question;  but  a 
motion  for  judgment  on  the  finding 
should  have  been  made,  in  order  to 
present  the  question  involved  to  the 
circuit  court. 

Ueld^  also,  that  the  question  could  not 

be  made  for  the  first  time  in  the 

Supreme  Court.     The  Fishback  and 

Elizabethtown    Gravel  Road  Co.  v. 

Wilson 371 

NOLLE  PROSEQUL 

County  Clerk. — Fees  where  Nolle  Pros- 
equi is  Entered. — A  county  is  not  lia- 
'ble  to  its  clerk  for  fees  taxed  by  him 
for  services  rendered  in  a  criminal 
prosecution  disposed  of  by  a  nolle 
prosequi  being  entered.  Board  of 
ConCrs  of  Morgan  Co.  v.  Johnson.AAZ 

J»«OTE. 
SeeTuovasaottr  Note. 
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NOTICE. 

See  Railroad,  11. 

O/ mechanic's  lien,  reformation  of  See 
Mechanic's  Lien,  1. 

NUISANCE. 

1 .  Injunction. —  Obstructing  Highway.^ 
A  private  person  cannot  enjoin  the 
obstruction  of  a  public  highway 
without  showing  a  special  and  pecu- 
liar injury  to  himself,  not  common 
to  the  public.  The  fact  that  the 
injury  to  such  person  is  greater  in 
degree  than  that  to  others  does  not 
entitle  him  to  such  relief.  The  in- 
jury may  be  to  more  than  one  per- 
son, but  must  not  embrace  the  entire 
public.  Mc Cowan  ct  al.  t.  White- 
sides 235 

2.  Same. — In  a  complaint  to  enjoin 
the  obstructing  of  a  public  highway, 
the  only  averments  connecting  the 
plaintiffs  with  the  highway  were, 
"that  it  is  their  usual,  convenient, 
and  necessary  route  of  travel  from 
their  houses,  which  are  all  on,  or  in 
the  vicinity  of,  the  road,  to  their 
market  town  and  usual  place  of 
business;  and  that  without  greater  or 
less  circuity,  when  the  road  is  so 
obstructed,  they  and  each  of  them 
have  no  other  means,  nor  have  the 
public  wishing  to  use  the  road,  of 
going  to  and  fro,  as  they  have  a 
right  to  do,  for  business,  comfort, 
and  pleasure." 

Ueld^  that  the  complaint  was  bad  on 
demurrer , Ibid. 


O 


OBSTRUCTION  OF  HIGHWAY. 

See  Highway,  1,  2;  Criminal  Law,  3; 
NUISAMCB,  1,  2. 

OBTAINING  GOODS  BY  FALSE 
PRETENSE. 

See  Criminal  Law,  11,  48  to  54. 

OBTAINING  SIGNATURE  BY 
FALSE   PRETENSE. 

See  Ckimixal  Law,  48  to  54. 


OFFICE  AND  OFFICER. 
See  Justification,  1,  2,  3. 

1.  County  Clerk. — Deputy. — Compen- 
saUon  q/. — A  county  clerk  may  con- 
tract with  his  deputy  that  the  latter 
for  his  compensation  shall  have  a 
certain  share  of  the  fees  taxed  and 
collectable  in  the  clerk's  office  dur- 
ing his  deputyship.  Cheek  et  al.  v. 
Tilley 121 

2.  Injunction, — Receiver. — In  a  suit  by 
such  deputy  against  his  principal  to 
recover  the  former's  share  of  such 
fees,  an  injunction  may  be  granted, 
pending  the  cause,  restraining  the 
clerk  from  collecting  or  transferring 
such  fees  yet  unpaid,  and  the  sheriff 
from  paying  such  fees  collected  by 
him  to  the  clerk ;  and  a  receiver  may 
be  appointed Ibid. 

3.  Vacancy. —  County  Auditor. — Stat' 
ute  Construed. — Where  a  vacancy  in 
the  office  of  county  auditor  is  filled 
by  appointment,  and  a  successor  is 
elected  at  the  next  general  election, 
such  successor  is  entitled,  by  section 
4  of  the  act  of  May  13th,  1852  (1  G. 
&  H.  671),  to  take  the  office  as  soon 
after  his  election  as  he  shall  have 
qualified.  Douglass  t.  The  StatCj  ex 
rel.  Wright 429 

4.  Usurpation. —  Damages. —  Measure 
of. — If  such  appointee  refuses  to  sur- 
render the  office  upon  the  demand 
of  such  qualified  successor,  the  lat- 
ter is  entiled  to  recover  from  the 
former  the  gross  emoluments  of  fhe 
office  received  by  him  while  so  un- 
lawfully withholding  the  ofRcc.Ibid. 

5.  Same. — At  the  October  election, 
1863,  A.  was  elected  auditor  of  a 
certain  county,  was  commissioned, 
and,  having  duly  qualified,  went  into 
said  office  November  1st,  18C3.  He 
resigned  in  December,  1866,  and  B. 
was  appointed  by  the  board  of  coun- 
ty commissioners  to  fill  the  vacancy. 
At  the  October  election,  1867,  C. 
was  elected  to  fill  the-office,  and  was 
subsequently  commisslncd  for  four 
years  from  the  1st  of  Jfovember, 
1867;  and,  having  duly  qualified,  on 
the  11th  of  November,  1867,  he  de- 
manded of  B.  possession  of  the  office, 
its  records,  &c.,  which  B.  refused  to 
surrender,  claiming  the  right  to 
bold  till  the  first  Monday  of  March, 
1868.  Informafion  under  the  statute, 
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on  the  relation  of  C.  against  B., 
pending  which,  on  the  first  Monday 
of  March,  1868,  B.  surrendered  to  G. 

Ileld^  that  C.  was  entitled  to  the  ofSce 
when  he  so  demanded  possession  of 
it,  and  to  receive  its  fees  and  emol- 
uments from  that  date. 

Ihld^  also,  that  B.  was  not  entitled  to 
retain  from  the  gross  emoluments 
of  the  office  for  the  time  he  so  VU' 
lawfully  held  it  against  C.  the 
amount  paid  out  for  necessary  clerk 
hire  for  discharging  the  duties  of  the 
office  for  that  period. 

Heldy  also,  that  section  1  of  the  act  of 
May  31st,  1852  (1  G.  k  H.  122),  so 
far  as  it  fixed  the  comtnencemcut  of 
the  county  auditor's  term  of  office 
on  the  first  Monday  of  March  next 
ensuing  his  election,  was  intended 
to  apply  to  a  regular  succession  of 
terms  by  election,  and  was  repealed, 
by  implication,  by  the  act  of  March 
3d,  1855  (Acts  1855,  p.  52),  provid- 
ing, that  the  term  of  office  of  the 
r.uditor  and  certain  other  officers 
''shall  commence  on  the  first  Mon- 
day of  the  month  of  November, 
immediately  following  the  general 
October  elections,  and  that  any  of 
the  above  named  officers  to  be  elect- 
ed hereafter  shall  hold  their  offices 
until  the  first  Monday  of  November 
aforesaid,  according  to  their  respect- 
ive terms." 

Ueldj  also,  that,  in  such  a  case  as  this, 
said  act  of  March  3d,  1855,  is  not  in 
conflict  with  section  2  of  article  C  of 
the  State  Constitution.  Uovard  v. 
The  State^  10  Ind.  99,  explained.iJiV/. 

OFFICIAL  BOND. 

See  Estoppel,  2  to  5;  Principal  and 
Agent,  1. 

ONUS  PROBANDI. 

See  I.vsANiTY,  4;  Negligence,  2;  TausT, 
8;  Voluntary  Conveyance,  2. 

OVERRULED  CASES. 

See  Cases  Ovebruled,  Affirmed,  ^c. 

P 

PARENT  AND  CHILD. 
See  Voluntary  CoNVEYANCBy  2,  3. 


PARTIES'^ 
See  Consideration,  1;   CoNTajMn*,   8^ 

C0IIP0RA,T10N,  1. 

1 .  J^omisiorif  Kote. — Party  PlaintiJT. 
It  is  not  necessary  that  the  plaintiflT 
in  a  suit  vpon  a  promissory  note 
should  be  the  legal  owner  thereof; — • 
it  IS  sufficient  if  he  be  the  equitable 
owner.   Complon  v.  Davidson  et  al.G2 

2.  Decedents"  Estates. — The  heirs  at 
law  of  a  decedent  against  whose  es- 
tate it  appears  there  exists  any  debt» 
cannot  maintain  an  action  for  mon^ 
cy  due  the  estate.  Walpoles  Adm^ 
V.  Bishop  et  al.., ,m«> * 13& 

3.  <&»»«.— -Suit  by  the  heirs  at  law  of 
A.  against  the  administrator  of  B., 
to  recover  money  collected  by  B.  in 
his  lifetime,  ns  attorney  of  A.  The 
complaint  alleged,  that,  in  the  same 
year  that  A.  died,  an  administrator 
of  his  estate  was  appointed,  who  sis 
years  afterwards  resigned  bis  trust; 
that  no  assets  ever  came  to  bis  hands; 
that  no  claims  against  A.'s  estate  were 
ever  filed  in  court;  that  no  other 
administrator  of  A.'8  estate  was  ev- 
er appointed;  that  the  widow  of  A. 
paid  all  the  claims  that  were  pre- 
sented or  that  she  knew  existed 
against  his  estate,  and  fully  admiu' 
istered  the  same  years  before. 

Ileldj  that  these  plaintifis  could  not 
maintain  the  action. ..^« ..Ibid. 

4.  Plaintiff. — Agent, — One  wlio  con- 
tracts merely  as  the  agent  of  another, 
and  has  no  personal  interest  in  the 
contract,  is  not  the  trustee  of  an 
express  trust  within  the  meaning  of 
the  statute,  and  cannot,  under  the 
code,  sue  on  such  contract  in  his 
own  name.  (Code,  sees.  3,  4.)  Raw- 
lings  V.  Fuller ^ 255 

5.  Practice. — Admission  qf  Hew  Par^ 
ty. — Complaint  on  a  note  and  mort- 
gage, the  plaintiff's  claiming  to  be 
the  surviving  partners  of  a  late  firm 
named.  Before  any  further  pleads 
ings  had  been  filed,  another  person 
filed  a  petition,  alleging,  that  he 
was  a  member  of  said  lato  firm  to 
which  the  note  in  suit  was  payable, 
and  as  such  had  an  interest;  and 
praying  to  be  made  a  party  plaint- 
iff; and  the  court  so  ordered. 

Ileldy  the  facts  alleged  in  the  petition 
being  undisputed^  that  there  was  no 
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trrrorln  tills  TuHng.    Ayletworih  et 

al,  V.  Brown  €t  al ^.270 

C.  Same. — Pleading. — Amendment. — 
An  amendment  of  the  complaint,  80 
AS  to  show  the  facts  alleged  in  snch 
petition^  could  properly  have  been 
made,  onlj  after  the  court  had  au- 
thorized the  new   party   to    come 

lll**«  •  ••««  •  •  •«  ftp**  •«•«  •  •  >^  •*•  ••mm  •  •  •  •  ••««••««  JL  fJ%%M» 

7.  Same — The  new  party,  having  been 
admitted,  over  the  defendant's  ob- 
jection, upon  such  petition,  isvhich 
"was  signed  by  his  Attorney  and  the 
attorney  of  the  other  plaintiffs,  was, 
^without  formal  amendment  of  the 
•complaint,  treated  thenceforth ' 
throughout  the  case  as  a  party 
plaintiff,  leithout  further  objection. 

IJeldj  that,  under  the  circumstances, 
such  petition  might,  on  appeal  to  this 
court,  be  regarded  as  an  amendment 
to  the  complaints... ^.«« ^...Ibid. 

^ .  Same. — Dismissal. — Disclaimer. — 
•One  of  the  original  plaintiffs  was 
allowed  to  dismiss  the  suit  as  to 
liim self  without  £ling  a  disclaimer. 

Jlcldf  that  it  was  his  right  to  do  so.Ibid. ; 

0.     Practice. —  Capacity  t9  Sue. — A  de- 
murrer for  the  .statutory  cause  of  j 
vrantof  legal  capacity  to  sua  has 
reference  to  some  legal  disability  of* 
the  plain tlfl^  such  as  infancy,  idiocy, 
«or  coverture,  and  not  to  the  fact' 
that  the  complaint  upon  its  face  fails 
to  show  a  right  of  action   in  the 
plaintiff.     Deboltx.  Carter  et ^1.3^5: 

1 0.  Same. — Plain  tiffs. — Misjoinder  of. 
Where  two  or  more  plaintiffs  unite 

jQ  bringing  a  joint  action,  and  the' 
liicts  stated  do  not  £how  a  joint 
♦cause  of  action  in  them,  the  proper' 
mode  of  taking  advantage  of  the 
defect  is  by  demurrer  to  the  com- 
plaint, because  it  does  not  state  facts 
suflScient  to  constitute  a  cause  of 
action;  and  the  defect  can  only  be 
cured  by  striking  out  the  name  of 
the  plaintiff  improperly  joined,  or 
hj  so  amending  the  complaint  as  to 
show  a  right  of  action  in  all  the 
parties....-^ - Ibid.^ 

11.  Same. —  Obstruction  of  High-' 
way. — Injunction. — In  an  action  to 
enjoin  the  obstruction  of  a  public 
highway  within  the  limits  of  an 
incorporated  town  and  under  the 
jurisdiction  and  control  of  such  cor- 
poration, brought  by  a  plaintiff  who 
predicates  his  right  to  such  relief  on 
the  ground  that  lie  is  the  owner  of 


certain  lots  fronting  upon  the  high- 
way obstructed,  such  corporation  is 
not  a  necessary  party  plaintiff.. T&tdL 

12.  Defect  of. — Demurrer. — Answer 
byway  of  set-off,  alleging,  "that 
before  the  commencement  of  this 
action  the  plaintiff  was,  and  still  is, 
indebted  to  the  defendant  on  an  ac- 
count before  that  time  assigned  to 
him  in  writing  by"  a  third  person 
named  but  not  made  a  party;  copies 
of  the  account  and  assignment  be- 
ing filed  therewith. 

Held,  that  the  answer  was  'bad  on  de- 
murrer, expressed  in  the  statutory 
form,  for  a  defect  of  parties  defend- 
ants.   A  lien  T.  Jerauld^ 372 

PARTITION  OF  LANDS. 

See  Ui:sJiAKif  and  Wife,  2-. 

1.  Widow. -Slaiute  CoTistrued.-'WhcTt 
in  an  action  for  partition  there  are 
several  tracts  of  land  in  which  a 
widow  IS  entitled  to  an  estate  for 
life  or  in  fee  simple,  and  there  arc 
tenants  In  common  with  her  in  all 
or  any  part  of  such  lands,  the  act  of 
March  5,  1859  (2  O.  &  U.  3G1),  does 
not  give  her  the  absolute  right  to 
have  her  interest  in  several  tracts 
located  in  a  body,  selected  by  her, 
on  one  of  them,  but  confers  on  the 
commissioners  acting  under  the  di- 
rection of  the  court  the  power,  where 
she  has  made  £uch  selection,  to  set 
over  to  her  the  tract  so  selected,  if 
they  deem  it  just  and  proper  to  do 
so.  The  tenants  in  common  in  the 
several  tracts,  in  lieu  of  her  interest 
in  which  she  makes  such  selection, 
must  be  the  same,  and  each  one's 
interest  must  bear  the  same  relative 
proportion  in  each  tract  to  the  in- 
terests of  the  other  tenants.  ZTan- 
Ion  v.   Waterbury 168 

2.  Same. — Estoppel. —  Vendor  and  Pur- 
chaser. — An  administrator,  under  an 
order  of  court  granted  upon  a  proper 
petition  in  which  it  was  stated  that 
the  decedent  left  a  widow  surviving 
him,  sold  a  certain  lot,  being  one  of 
two  tracts  of  land  of  which  the  de- 
cedent was  seized  in  fee  simple  at 
his  death,  for  the  payment  of  the 
debts  of  the  decedent.  After  the 
payment  of  the  debts,  the  widow, 
with  knowledge  of  all  the  facts,  re- 
ceived tho  xesidnc  of  the  proceeds 
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of  tho  Balc^  as  a  part  of  the  three 
hundred  dollars  to  which  sho  was 
entitled,  under  the  8tatute,as  against 
heirs  and  creditors. 

JlcUtj  that  the  widow  was  not  estopped 
from  claiminjy  her  share,  as  against 
creditors,  of  the  real  estate  so  sold. 

Heldf  also,  that  tho  purchaser  at  such 
sale,  or  his  vendee,  could  not  claim 
to  be  a  purchaser  in  good  faith,  be- 
I  ieving  he  was  acquiring  an  unincum- 
bered title  to  the  whole  lot. 

Jlcld,  also,  that  the  widow's  entire 
interest,  us  against  creditors,  in  all 
her  husband's  real  estate  could  not 
be  assigned  to  her  in  one  body,  upon 
her  selection,  from  the  other  unsold 
tract,  in  which  she  as  widow  was 
tenant  in  common  with  the  children 
and  heirs  at  law  of  her  hushAud.Ibid. 

PARTNERSHIP. 

Sec   IICSDAXD  AND  WiFE,  1.3;    PARTIES, 

5,  G,  7;  Pleading,  13. 

Statute  of  Frauds. —  Verbal  Contract. 
A  partnership  liability  may  become 
an  individua!  debt  against  one  mem- 
ber of  the  firm,  by  contract,  not  in 
writing,  between  the  partners,  with 
the  consent  of  the  creditor,  llop' 
kins  T.  Carr 2G0 

PARTY-WALL. 

Contract. — Construction  <»/. — A.  pur- 
chased of  B.  a  portion  of  a  certain  lot, 
a  part  of  the  consideration,  as  shown 
by  a  written  agreement  between  said 
parties,  being,  that  A.  promised  to 
build  thereon,  within  a  short  time,  a 
first  class  three-story  brick  building; 
and  it  was  agreed  that  one  of  the 
walls  of  the  building  should  be  a  par- 
ty-wall, each  owning  one  moiety 
thereof  and  giving  an  equal  amount 
of  the  ground;  and  that  "wheneyer 
n.  or  his  heirs  or  assigns  use  said  wall 
by  erecting  a  building  on  the  lot  ad- 
joining on  the  said  A.'s,  B.  or  his  heirs 
or  assigns  putting  the  joists  of  their 
building  in  said  wall,  then  said  A. 
or  his  heirs  or  assigns  is  to  receive 
one-half  of  the  actual  cost  of  the 
building  of  said  wall  from  B.  or  his 
heirs  or  assigns."  A.  complied  with 
his  contract  by  erecting  a  three- 
story  brick  building,  leaving  joist- 
holes.    R  erected  a  two-story  brick 


building,  capable  of  lasting  xiany 
years,  using  the  party-wall  as  one 
of  the  walls  of  hia  building,  but  did 
not  insert  his  joists  therein. 
lleldj  in  a  suit  by  A.  against  B.  opon 
the  written  agreement,  to  recover 
one  half  the  cost  of  the  party-wall, 
that  the  use  of  the  wall  was  the 
thing  contracted  for,  and  that  pat- 
ting the  joists  into  it  was  only  an 
incident.     Greenwald  r.  Kappcs.21(i    yy 

PASSENGER. 

Injury  to.    See  Railroad,  1G,  17, 

PATENT  RIGHT. 

See  Consideration,  5. 

PENALTY, 

See  Damages,  I,  2. 

PHYSICIAN. 

See  Witness,  C. 

PLEADING. 

See  Coksideratiox,  5j  Contract,  12; 
Duress,  1,  3;  Highway,  1;  ErsBAND 
and  Wipe,  10;  Injunction,  2;  Justi- 
fication, 2;  Misjoinder;  Negli- 
gence, 1 ;  Parties,  5, 6,  7;  Railroad, 
5;  Trust,  6. 

See  Epply  ^.  Mowrer,  239. 

1.  General  Denial. — ^Tho  answer  of 
general  denial,  under  the  code, 
merely  puts  in  issue  such  of  the 
averments  of  the  complaint  as  the 
plaintiff  is  bound  to  prove  in  order 
to  maintaiit  his  action;  it  does  not 
controvert  redundant  allegations. 
The  Adams^  Express  Co.  t.  DameUJlO 

2.  Promissory  Kote, —  Bastardy. — It 
is  not  a  good  defense  to-  a  suit  upon 
a  promissory  note  given  in  compro- 
mise of  a  prosecution  against  the 
maker  for  bastardy,  'Hhat  it  was 
understood  that  if  the  child  should 
be  born  too  soon,  or  the  circumstan- 
ces would  not  make  out  a  case  of 
bastardy,  the  note  was  to  be  de- 
livered up,  and  that  the  child  was 
born  eight  months  from  the  time  the 
defendant  first  met  the  prosecuting 
witness;"  nor  is  it  a  good  answer, 
"that  the  defendant  has  since  learned 
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that  he  could  prore  he  was  not  the 
father,  but  could  not  make  such 
proof  at  the  date  of  the  compro- 
mise." Compton  T.  DamaUon  tt 
al « 62 

3.  Written  Instrument. — Where  a  de- 
fense is  founded  upon  a  written 
agreement,  the  instrument  should 
be  set  out Ibid. 

4.  Decedents^  Estates. —  Promissory 
Note. —  Abatement — Where  tlio  as- 
signee of  a  promissory  note,  to 
whom  it  has  been  indorsed  in  blank 
by  the  payee,  dies,  intestate,  and, 
there  being  no  administration  upon 
his  estate,  his  widow,  the  note  not 
having  been  made  her  property, 
assigns  and  indorses  it  in  blank, 
and,  the  intestate  having  been  large- 
ly indebted  at  the  time  of  his  death, 
his  debts  remain  unpaid;  or  where, 
in  addition  to  these  facts,  the  maker 
holds  a  claim  against  the  estate  of 
the  decedent,  which  in  a  suit  by  his 
administrator  would  be  a  proper 
set-off;  in  an  action  against  the  mak- 
er by  one  to  whom  the  assignee  of 
the  widow  has  indorsed  the  note  in 
blank,  upon  the  note  as  if  indorsed 
by  the  payee  to  the  plaintiff,  an  an- 
swer, verified  by  affidavit,  setting 
forth  these  facts  and  praying  that 
the  suit  abate,  is  good  on  demurrer. 
Stebbins  v.  Goldtkwait  et  at 159 

5.  Same. — General  Denial. — An  an- 
swer of  general  denial  not  sworn  to 
would  not,  under  our  code,  put  the 
plaintiff  upon  proof  of  the  genuine- 
ness of  the  indorsement  as  shown 
by  the  complaint,  or  admit  evidence 
of  the  facts  set  up  in  such  answer  in 
abatement Ibid. 

G.  Erroneous  Judgment. —  Judgment 
taken  through  Mittake,  ^c. — Appli- 
cation in  the  form  of  a  complaint, 
to  correct  an  order  directing  the  dis- 
tribution of  an  estate,  on  the  grounds 
that  the  order  was  erroneous,  and 
that  the  plaintiff's  attorney  misun- 
derstood the  action  of  the  court  and, 
being  absent  when  the  order  was 
read,  took  no  exception. 

Ilcldj  that  the  complaint,  though  it 
appeared  therefrom  that  the  action 
of  the  court  was  erroneous,  was  bad 
on  demurrer.  Dunham  v.  Tappan 
et  al 173 

7.  Malicious  Prosecution. — In  a  com- 
plaint for  malicious  prosecution,  the 
plaintiff  must  aver  that  the  prose- 


cution claimed  to  have  been  mali- 
cious has  terminated  in  his  acquittal 
or  discharge.     Gorrell  v.  iS!notc..215 

8.  Complaint. —  Promise. —  Guardian 
and  TKordL — A  complaint  against  a 
guardian,  to  recover  for  maintaining 
and  providing  for  his  ward,  did  not 
contain  any  averment  of  a  request 
or  promise  made  by  the  defendant, 
or  any  allegation  that  ho  had  failed 
to  provide,  within  the  means  in  his 
hands  as  guardian,  for  the  reason-^ 
able  wants  of  his  ward. 

ffeldj  that  the  complaint  was  bad'on 
demurrer  for  want  of  sufficient  facts. 
Gwaltney,  Guard.^  v.  Cannon 227 

9.  Justification. — Officer. — An  answer 
justifying  an  arrest  made  by  the 
defendant  as  sheriff,  by  virtue  of  a 
capias  ad  respondendum  issued  from 
the  office  of  the  clerk  of  the  court 
of  common  pleas,  need  not  state  that 
an  affidavit  was  filed  before  the  writ 
issued; "but  if  the  return  day  be 
past,  the  answer  must  show  a  re- 
turn. Caldwell  v.  Kenworthy  et  a/.238 

10.  Consideration. —  Suit  on  a  note 
against  the  maker.  Answer,  that 
the  defendant  received  no  consider- 
ation for  the  note. 

Held,  that  the  answer  was  bad  on  de- 
murrer.    Anderson  v.  Meeker... .,2^o 

11.  Justice  of  the  Peace. — The  strict 
rules  of  pleading  are  not  applicable 
to  proceedings  before  a  justice  of  the 
peace.     Stewart  v.  Ilutchins 252 

12.  Same. —  Warranty. — Demand  of 
Judgment. — Suit  before  a  justice  of 
the  peace  on  a  note  for  $125.  An- 
swer, waiving  the  statutory  denial 
and  averring,  that  the  note  was  giv- 
en in  part  payment  for  a  mare  sold 
by  plaintiff  to  defendant;  that  at  the 
time  of  the  sale  plaintiff  represented 
and  warranted  the  mare  as  sound, 
when,  in  truth,  she  was  unsound  to 
such  an  extent  that  she  died  in  con- 
sequence thereof  in  a  short  time; 
that  plaintiff  well  knew  she  was 
unsound,  and,  designing  to  cheat 
and  defraud  defendant,  warranted 
her  to  be  sound;  that  defendant,  re- 
lying on  the  representations  and 
warranty  of  plaintiff,  purchased  her 
of  plaintiff,  and,  as  part  payment, 
gave  the  note  in  suit,  and  for  no 
other  consideration  whatever;  that, 
in  addition  to  the  note,  defendant 
paid  plaintiff  $40  in  money  for  the 
mare,  and  was  at  great  expense  in 
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keeping  and  caring  for  lier,  \vhere- 
by  he  was  damaged  $25;  and  he 
claimed  judgment  for  $75,  and  all 
other  proper  relief. 
Hcld^  on  motion  by  plaintiff  for  judg- 
ment notwithstanding  a  verdict  for 
defendant,  that  the  answer  covered 
the  note  in  suit  and  demanded  judc^- 
ment  for  $75  over  and  above  the 
same Ibid. 

13.  Code. — In  a  suit  by  surviving 
partners  on  a  note  payable  to  the 
firm,  it  was  not  shown  in  the  body 
of  the  complaint  what  persons  com- 
posed the  late  firm  or  how  the  right 
of  action  accrued  to  the  plaintiff^  as 
surviving  partners,  but  these  things 
were  alleged  in  naming  the  parties 
plaintiffs. 

Ileldf  that  such  a  method  of  stating 
facts,  though  not  to  be  commended, 
is  sufficient  under  the  code.  Ayles- 
toorth  cl  at.  V.  Brown  ct  al 270 

14.  Answer. — CosU. — In  a  suit  to  en- 
force the  entering  of  satisfaction  of 
a  mortgage,  a  defendant  against 
whom  no  relief  is  sought,  but  who 
is  made  a  defendant  merely  to  an- 
swer as  to  his  pretended  interest  in 
the  subject  matter  of  the  suit,  must 
file  an  nfiirmative  answer  if  relief  is 
sought  by  him.  The  general  denial 
by  such  a  party  puts  the  plaintiff  to 
such  proof  lis  will  place  such  defead- 
r.nt  iu  the  wrong.  He  may  save 
himself  from  costs  by  disclaiming 
any  interest.  Paine  et  al.  v.  The 
Lake  Erie^  Louisville  R.  R.  Co.  283 

15.  Statute. —  C*orpora^<on.— Where  a 
c.  statute  of  another  State  constitutes 
a  part  of  the  organization  of  a  cor- 
poration suing  in  this  State,  it  is  not 
necessary  to  its  introduction  in  evi- 
dence by  the  plaintiff -that  it  should 
have  been  pleaded Ibid. 

1 G.  Parties. —  Capacity  to  Sue. — A  de- 
murrer for  the  statutory  cause  of 
want  of  legal  capacity  to  sue  has  ref- 
erence to  some  legal  disability  of  the 
plaintiff,  such  as  infancy,  idiocy,  or 
coverture,  and  not  to  the  fact  that  the 
complaint  upon  its  face  fails  to  show 
a  right  of  action  in  the  plaintiff. 
Debolt  V.  Carter  et  al 355 

17.  Same. — Plaintiffs. — Misjoincr  of. 
Where  two  or  more  plaintiffs  unite 
in  bringing  a  joint  action,  and  the 
facts  stilted  do  not  show  a  joint 
cause  of  action  in  them,-  the  proper 
poiode   of  taking  advantage  of  the 


defect  is  by  demurrer  to  the  com- 
plaint, because  it  does  not  state  ikets 
sufficient  to  constitute  a  cause  of  ac- 
tion; and  the  defect  can  only  be 
cured  by  striking  out  the  name  of 
the  plaintiff  improperly  joined,  or  by 
so  amending  the  complaint  as  to 
show  a  right  of  action  in  all  the 
parties ^.Ibid. 

18.  Another  Action  Pending. — Suit  by 
the  owner  or  certain  town  lots,  de- 
nying the  existence  of  a  highway 
upon  and  along  a  portion  thereof,  as 
claimed  by  the  defendant,  and  seek- 
ing to  quiet  the  plaintiff's  possession 
of  the  lots,  freed  from  the  claim  of 
such  highway,  praying  a  perpetual 
injunction  against  the  defendant 
restraining  him  from  disturbing  the 
plaintiff's  possession  or  asserting  an 
easement  over  the  lots  as  a  public 
highway.  After  answer  and  reply, 
the  defendant  filed  a  cross  com- 
plaint asserting  the  existence  of  an 
easement  as  a  public  highway  over 
a  part  of  said  lots,  charging  the 
plaintiff  with  having  unlawfully 
obstructed  it,  to  the  special  injury 
of  the  defendant,  and  praying  that 
the  plaintiff  bo  perpetually  enjoined 
from  repeating  or  continuing  Buch 
obstruction. 

Heldj  that  the  cross  complaint  was  not 
bad  on  demurrer  on  the  ground  that 
another  action  was  pending  between 
the  same  parties  for  the  same  cause, 
to  wit)  the  original  complaint,  the 
answer,  and  the  reply Und. 

19.  par  ties. -^Defect  of. — Demurrer.- 
Answer  by  way  of  set-off,  alleging, 
"that  before  the  commencement  of 
this  action  the  plaintifT  was,  and  still 
is,  indebted  to  the  defendant  on  an 
account  before  that  time  assigned  to 
him  in  writing  by"  a  third  person 
named,  but  not  made  a  party;  copies 
of  the  account  and  assignment  be- 
ing filed  therewith. 

Heldj  that  the  answer  was  bad  on  de- 
murrer, expressed  in  the  statutory 
form,  for  a  defect  of  parties  defend- 
ants.    Alien  X,  Jerauld 3T2 

20.  Jurisdiction. — In  pleading  a  rec- 
ord of  a  judgment,  it  is  unnecessary 
to  show  by  avermcuts  that  the  court 
had  j  urisd^ction.  Spaulding  cl  al.  v. 
Baldwin 376 

21.  Same. — Exhibits. — Where,  in  an 
action  to  recover  possession  of  real 
estate,   the  4Q^oodant  claims  tHle 
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through  a  sale  and  conveyance  to 
him  under  an  order  of  court  granted 
upon  the  application  of  an  adminis- 
trator, to  make  assets  to  pay  debts 
of  the  decedent,  the  answer  need 
not  aver  that  a  real  estate  bond  was 
filed,  but  dopies  of  the  record  and 
the  deed  must  be  exhibited  as  parts 
of  the  answer Ibid. 

22.  Will. — Probate  of. — A  complaint 
seeking  probate  of  an  alleged  will, 
nveringthat  the  defendant  pretended 
that  such  a  will  as  was  described 
and  of  which  a  copy  was  set  out  was 
not  duly  executed,  did  not  allege 
that  defendant  had  the  custody  of 
the  will,  nor  did  the  plaintiff  offer 
to  produce  it. 

Jfcld^  that  the  complaint  was  bad  on 
demurrer.  Duckworth  ct  al.  v.  Mat- 
lock et  al 380 

23.  Demand  of  Judgment. — A  com- 
plaint upon  a  note  alleged  the  prom- 
ise of  the  defendant  by  his  promis- 
sory note  to  pay  the  plaintiff  a  cer- 
tain sum  mentioned,  and  demanded 
judgment  "for  said  sum  and  inter- 
est." 

neldj  thsii  the  demand  of  judgment 
was  sufficiently  definite.  Baton  et 
al.  V.  Duma  ct  al 390 

24.  Same. —  General  Prayer. — A  com- 
plaint upon  a  note  executed  by  two 
makers  averred,  that  one  of  the 
makers  had  died  since  the  execution 
of  the  note,  and  his  administrator 
was  named  and  made  a  defendant 
with  the  other  maker,  and  judg- 
ment was  *' claimed  also  of  the  as- 
sets of  said  deceased  in  the  hands 
of  said  administrator,  and  plaintiffs 
pray  for  general  relief." 

Held,  that  though  the  claim  against 
the  assets  might  not  be  in  form,  yet 
the  general  prayer  included  all  prop- 
er relief. Ibid. 

25.  Proviiisory  Note. —  Vendor  and 
Purchaser. — Incumbrance. — Suit  by 
A.,  the  assignee,  against  B.,  the 
maker,  upon  a  note,  which  by  its 
terms  was  to  be  paid  when  B.,  using 
due  diligence,  should  collect  anoth- 
er certain  note  given  by  C.  to  D., 
the  payee  of  the  note  in  suit,  and 
assigned  by  D.  to  B.,  the  complaint 
alleging,  that  the  defendant  had  col- 
lected said  note  on  C.  Answer  in 
three  paragraphs:  1.  Admitting  the 
execution  of  the  obligation  sued  on, 
^i|t  denying  that  the  defendant  had 


collected  the  C.  note.  2.  That  the 
husband  of  the  payee  of  the  note  in 
suit  was  indebted  to  the  defendant 
in  a  certain  sum  mentioned;  that 
the  note  on  C.  was  given  to  the  de- 
fendant in  payment  of  said  indebt- 
edness, and  the  obligation  in  suit 
was  given  for  the  residue  of  said 
note  on  0.  in  excess  of  said  indebt- 
edness; that  at  the  maturity  of  C.'s 
note  he  paid  thereon  to  the  defend- 
ant a  sum  mentioned,  being  a  certain 
amount  in  excess  of  said  indebted- 
ness; that  before  the  commencement 
of  this  suit  defendant  tendered  to 
plaintiff  said  excess,  being  less  than 
the  note  in  suit,  which  plaintiff  re- 
fused to  accept;  and  that  defendant 
had  ever  since  been  ready,  &c.  3. 
That  the  C.  note  was  given  in  part 
consideration  for  a  tract  of -land 
sold  and  conveyed  to  C.  by  D.  by 
warranty  deed;  that  D.  derived  her 
title  to  the  land  from  her  husband, 
without  consideration;  that  a  judg- 
ment rendered  in  the  United  States 
District  Court  against  her  said  hus- 
band became  a  lien  on  said  land 
while  said  husband  was  seized  there- 
of; that  C,  after  maturity  of  his 
note,  tendered  to  the  defendant,  in 
full  payment  thereof,  a  receipt  for 
the  balance  due  on  said  judgment, 
from  the  clerk  of  said  court,  and 
also  a  tax  receipt  from  the  treasurer 
of  the  proper  county  which  was 
filed  as  a  part  of  the  answer;  that 
the  residue  of  the  C.  note  was  fully 
paid  to  the  defendant  at  maturity; 
that  upon  receiving  said  receipts  and 
said  residue,  defendant  tendered  to 
plaintiff  the  full  amount  of  the  obli- 
gation in  suit,  less  the  amount  of 
said  receipts,  which  plaintiff  refused 
to  accept;  and  that  defendant  has 
ever  since  been  ready,  &c. 

Held,  that  the  second  paragraph,  for 
failing  to  deny  that  0.  had  paid  the 
whole  sum  due  on  his  note  before 
the  commencement  of  this  action, 
was  bad  on  demurrer. 

Eeldy  also,  that  the  third  paragraph, 
for  not  averring  that  the  balance  of 
the  judgment  in  the  District  Court 
was  paid  by  C,  was  bad  on  demur- 
rer; and  if  regarded  as  an  argumen- 
tative denial  of  the  allegation  of 
the  complaint,  that  the  defendant 
had  collected  the  C.  note,  it  might 
hayc  beea  stricken  out  on  motion, 
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but  the  proper  rcsnlt  having  been 

attained  bj  demiurer,  there  was  no 

available  error.      Picken  et  al.  v. 

Whidcr,^ .....402 

20.  Answer. —  Jurisdiction. —  Code. — 
Under  our  code,  a  defendant  maj  set 
forth  in  his  answer  as  many  grounds 
of  defense,  counter-claim,  and  set- 
off, whether  legal  or  equitable,  as 
he  may  have,  without  regard  to 
the  location  of  the  subject-matter. 
Vail  et  al.  Y.Jones  etal 467 

27.  Same. — Mortgage. — Suit  on  a  note, 
in  the  circuit  court  of  a  certain 
county.  Answer,  that  the  note  was 
given  bj  the  defendant  to  the  plaint- 
iff for  money  loaned  by  the  latter  to 
the  former;  that,  to  secure  the  pay- 
ment thereof,  the  defendant  executed 
to  the  plaintiff  a  deed,  absolute  on 
its  face,  but  intended  as  a  mortgage, 
for  certain  lands,  of  a  value  stated, 
in  another  county,  in  this  State; 
that  the  plaintiff  held  possession  of 
said  real  estate  and  refused  to  recon- 
vcy  the  same  and  give  i>ossession 
thereof  on  the  payment  of  the  note. 

Ueld^  that  the  answer  set  forth  a  proper 
counter-claim,  within  the  meaning 
of  the  code,  and  the  court  thereby 
became  invested  with  jurisdiction  of 
the  subject-matter Ibid. 

POSSESSION. 

See  Voluntary  Convetakcb,  3. 

PRACTICE. 

See  CosTBACT,  8;  Divorce;  Fugitive 
FCOM  Justice;  In* junction,  3;  New 
Trial;  Principal  and  Surety,  7; 
Verdict;  Witness,  1,  2. 

Abstract  of  record.  See  Dooertt  v. 
McWoRKMAN,  383. 

1.  Appeal  from  Interlocutory  Order. 
In  a  suit  by  an  administrator  to  sub- 
ject real  estate  to  sale  for  the  pay- 
ment of  the  debts  of  the  decedent, 
an  appeal  to  the  Supreme  Court 
from  the  interlocutory  order  of  sale 
was  taken,  an  appeal  bond, approved 
by  the  court,  being  filed  and  the 
appeal  prayed  at  the  term  at  which 
the  order  was  made. 

Held,  that  the  appeal  was  authorized 
by  the  code  (section  576),  and  tak- 
en in  accordance  with  its  provisions 


(section   577).      Sin^son  et  oL  t. 
jPearsonf  Admr 1 

2.  Code. — Law  and  Equity. — Under 
our  code,  the  same  protection  to 
equitable  rights  may  be  invoked 
against  a  party  seeking  to  enforce  a 
right  under  a  legal  form  as  if  such 
party  were  proceeding  under  equity 
forms.  Troost  v.  Davis,  Sktrijfy  ci 
al 34 

3.  Same. — Mortgage. — Subrogation. — 
Improvements. —  Where  mortgaged 
real  estate  has  been  sold  and  con- 
veyed by  the  mortgagor  to  the 
mortgagee  or  his  assignee,  there  be- 
ing a  junior  judgment-lien  thereon, 
and  the  vendee  of  such  purchaser, 
without  actual  notice  of  such  judg- 
ment-lien, has  expended  money  in 
valuable  permanent  improvements, 
without  which  the  value  of  the 
property  would  not  exceed  the  mort- 
gage; though  the  judgment-plaint- 
iff has  a  complete  legal  remedy 
to  enforce  his  lien,  by  execution, 
yet,  upon  the  application  of  such 
vendee,  the  execution-plaintiff  will 
be  required  to  exercise  his  legal 
right  subject  to  the  equitable  right 
of  the  vendee,  for  whom  the  mort- 
gage will  be  kept  on  foot,  and  to 
whom  the  value  of  the  improve- 
ments will  be  allowed — ^the  court, 
in  taking  account,  charging  the  ven- 
dee with  the  value  of  the  rents  of 
the  property,  as  it  would  have  been 
without  such  improvements,  for  the 
time  it  has  been  held  by  him.... Ibid. 

4.  Supreme  Court. —  Wdgkt  of  Evi" 
denee. — Where  there  is  a  conflict  in 
the  testimony,  this  court  will  not 
reverse  a  judgment  on  the  weight 
of  the  evidence.  Me  Caw  et  al.  v. 
Burk  et  al 56 

5.  FroMd.^  Resulting  Trust — Com- 
plete Remedy. — Where  a  conveyance 
of  real  estate,  for  a  valuable  consid- 
eration, is  made  to  one  person,  the 
consideration  being  paid  by  another, 
for  the  purpose  of  defrauding  the 
creditors  of  the  latter,  such  a  creditor 
may,  under  the  code,  have  a  com- 
plete remedy  in  one  action:  a  judg- 
ment may  be  obtained  against  the 
debtor  and  the  real  estate  in  ques- 
tion subjected  to  the  payment  of  the 
judgment.  lAndUy  et  al.  v.  CVm<  et 
uz 106 

6.  Supreme  Ontrt. — Preponderance  of 
Eoidence.-'WlitTe  the  Supreme  Court 
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finds  evidence  to  support  the  finding, 
it  will  not  go  beyond  this  to  deter- 
mine the  preponderance  of  the  evi- 
dence.    Kinney  v.  Blyihe 140 

7.  Supreme  Court. — This  court  will 
not,  ordinarily,  reverse  a  correct 
judgment  merely  because  the  court 
below  may  have  acted  upon  a  bad 
reason.  The  Ohio  j*  Mississippi  R, 
R.  Co.  V.  Shultz 150 

8.  Erroneous  Judgment. —  Judgment 
Taken  Through  Mistake^  ^*c. — Ap- 
plication in  the  form  of  a  complaint, 
to  correct  an  order  directing  the 
distribution  of  an  estate,  on  the 
grounds  that  the  order  was  errone- 
ous and  that  the  plaintiff's  attorney 
misunderstood  the  action  of  the 
court  and,  being  absent  when  the 
order  was  read,  took  no  exception. 

Held^  that  the  complaint,  though  it 
appeared  therefrom  that  the  action 
of  the  court  was  erroneous,  was  bad 
on  dcmurreor.     Dunham  v.  Tappan 

ct  ai iva 

0.  Criminal  Law. — M(ftion  in  Arrest. 
A  variance  between,  the  affidavit 
and  the  information  cannot  be  taken 
advantage  of  by  motion  in  arrest. 
Morris  v.  The  State 189 

10.  Supreme  Court. — New  Trial. — 
Assignment  of  Errors. — Where,  in 
an  assignment  of  errors,  the  only 
errors  complained  of  relate  to  mat- 
ters occurring  on  the  trial  for  which 
a  new  trial  was  prayed,  but  the  ac- 
tion of  the  court  in  overruling  the 
motion  is  not  assigned  for  error,  no 
question  is  properly  raised  in  this 
court.*    LIngerman  et  al.  v.  Nave.222 

11.  Instruction  to  Jury. — Thefo  is  no 
error  in  refusing  to  give  to  the  jury 
an  instruction  asked  by  a  party 
which  is  not  pertinent  to  the  issues. 
Uagee  et  al.  v.  Grossman 223 

12.  Assignment  of  Errors. —  Criminal 
Law. — In  the  assignment  of  errors 
on  an  appeal  by  the  defendant  in  a 
criminal  action,  the  only  errors  as- 
signed were,  that  the  finding  was 
contrary  to  law,  and  to  the  evidence 
given  on  the  trial. 

Ileldj  that  no  question  was  properly 
presented  for  the  decision  of  this 
court.     Cavanaugh  v.  The  State..220 

13.  Motion  for  New  Trial. — Filing  of 
Affidavits. — Motion  for  a  new  trial 
on  the  ground  of  misconduct  of  the 
jury.  Affidavits  in  support,  though 
ready,  the  party  making  the  motion 


refused  to  put  on  file  or  submit  to 
the  inspection  of  the  opposing  coun- 
sel before  the  motion  was  taken  up 
for  argument,  though  he  was  previ- 
ously notified  in  open  court  that 
objection  would  be  made  to  the 
reading  of  them  unless  they  were  so 
filed.  The  court  refused,  therefore, 
to  allow  them  to  be  read. 
Held,  that  in  this  there  was  no  error. 
Bubble  V.  Osbom. 240 

14.  Supreme  Court. — Abstracts. — The 
evidence,  although  it  be  made  a  part 
of  the  record,  if  ^ot  abstracted  as 
required  by  rule  tenth  of  this  court, 
will  not  be  examined.  Hopkins  v. 
Carr 2G0 

15.  Amicus  CuricB. — A  motion  to  dis- 
miss a  suit  on  account  of  alleged 
defects  in  the  complaint  cannot 
properly  be  made  by  an  amicus  cu- 
rice.  PiggottY.  Kirkpatrick 261 

16.  Admission  of  New  Party. — Com- 
plaint on  a  note  and  mortgage,  the 
plaintifis  claiming  to  be  the  surviv- 
ing partners  of  a  late  firm  named. 
Before  any  further  pleadings  had 
been  filed,  another  person  filed  a 
petition,  alleging,  that  he  was  a 
member  of  said  late  firm  to  which 
the  note  in  suit  was  payable,  and  as 
such  had  an  interest,  and  praying 
to  be  made  a  party  plaintiff;  and  the 
court  so  ordered. 

Heldj  the  facts  alleged  in  the  petition 
being  undisputed,  that  there  was  no 
error  in  this  ruling.  Aylesworth  et 
al.  V.  Brown  et  al 270 

17.  Same. — Pleading. — Amendment. — 
An  amendment  of  the  complaint,  so 
as  to  show  the  facts  alleged  in  such 
petition,  could  properly  have  been 
made,  only  after  the  court  had  au- 
thorized the  new  party  to  come 
in Ibid. 

18.  Same. — The  new  party,  having 
been  admitted,  over  the  defendant's 
objection,  upon  such  petition,  which 
was  signed  by  his  attorney  and 
the  attorney  of  the  other  plaintiffs, 
was,  without  formal  amendment  of 
the  complaint,  treated  thenceforth 
throughout  the  case  as  a  party  plaint- 
iff, without  further  objection. 

ffeld,  that,  under  the  circumstances, 
such  petition  might,  on  appeal  to 
this  court,  be  regarded  as  an  amend- 
ment to  the  complaint Ibid. 

19.  Dismissal. — Disclaimer. — One  of 
the  original  plaintiffs  was  allowed 
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to   dismiss  the  euit  as  to  himself 
without  filing  a  disclaimer. 
ffeld,  that  it  was  his  right  to  do  so, Ibid. 

20.  Interrogatories. —  Harmless  Er- 
ror.— Where  the  defendant  filed, 
with  his  answer,  interrogatories  to 
the  plaintiff,  which  were  answered, 
but  the  answers  were  not  sufficient, 
and  the  court  erroneously  refused  to 
compel  him  to  answer,  but  it  ap- 
peared by  the  record  that  the  plaint- 
iff was  sworn  as  a  witness,  and  as 
such  testified  fully  to  the  facts  sought 
to  be  elicited  by  the  interrogatories, 
fully  supporting,  in  that  respect,  the 
averments  of  the  answer; 

Held,  that  the  error  could  not  avail  the 
defendant Ibid. 

21.  Statement  oj  Evidence  to  Jury. — 
Bill  of  Exceptions. — The  statement 
of  the  evidence  which  a  party  is 
allowed  to  make  to  the  jury  by  sec- 
tion 324  of  the  code  is,  as  to  its 
brevity  or  prolixity,  a  matter  to  be 
left,  to  a  considerable  extent,  to  the 
control  of  the  court  trying  the  cause; 
and  where  the  interference  of  the 
court  is  complained  of  on  appeal, 
the  bill  of  exceptions  must  show  the 
statement  that  was  being  made 
when  the  court  interposed Ibid. 

22.  Supreme  Court. — The  Supreme 
Court  is  not  bound  to  express  an 
opinion  upon  decisions  of  the  lower 
courts  which  obviously  result  in  no 
harm Ibid. 

23.  Witness. —  Character.—  Remarks 
of  Court  Before  Jury. — A  cross  in- 
terrogatory was  put  to  a  witness 
which  had  bpen  already  twice  pro- 
pounded and  answered;  and  the 
court,  upon  objection  mad^,  refused 
to  allow  a  third  answer,  remarking, 
in  the  hearing  of  the  jury,  that 
"  when  a  witness  of  his  standing  and 
character  had  answered  a  question 
twice,  it  was  sufficient." 

Held,  that,  under  the  circumstances  of 
the  case,  there  was  no  error Ibid. 

24.  Parties. — Capacity  to  Sue. — A 
demurrer  for  the  statutory  cause  of 
want  of  legal  capacity  to  sue  has 
reference  to  some  legal  disability  of 
the  plaintiff,  such  a3  infancy,  idiocy, 
or  coverture,  and  not  to  the  fact  that 
the  complaint  upon  its  face  fails  to 
show  a  right  of  action  in  the  plaint- 
iff.    Debolt  V.  Carter  et  al. 355 

25.  Same. — Plaintiffs. — Mi^oinder  of. 
Where  two  or  more  plaintiffs  unite 


in  bringing  a  joint  nction,  find  the 
facts  stated  do  not  show  a  joint 
cause  of  action  in  them,  the  proper 
mode  of  taking  advantage  of  the 
defect  is  by  demurrer  to  the  com- 
plaint, because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of 
action;  and  the  defect  can  only  be 
cured  by  striking  out  the  name  of 
the  plaintiff  improperly  joined,  or 
by  so  amending  the  complaint  as  to 
show  a  right  of  action  in  all  the 
parties Ibid. 

26.  Same. —  Obstruction  of  Iliyhway.- 
Injunction. — In  an  action  to  enjoin 
the  obstruction  of  a  public  highway 
within  the  limits  of  an  incorporated 
town  and  under  the  jurisdiction  and 
control  of  such  corporation,  brought 
by  a  plaintiff  who  predicates  his 
right  to  such  relief  on  the  ground 
that  he  is  the  owner  of  certain  lota 
fronting  upon  the  highway  obstruc- 
ted, such  corporation  is  not  a  neces- 
sary party  plaintiff. Ibid. 

27.  Another  Action  Pending. — Suit  by 
the  owner  of  certain  town  lotSs  de- 
nying the  existence  of  a  hi^jhway 
upon  and  along  a  portion  thereof,  as 
claimed  by  the  defendant  and  seek- 
ing to  quiet  the  plaintiff's  possession 
of  the  lot5,  freed  from  the  claim  of 
such  highway,  praying  a  perpetual 
injunction  against  the  defendant 
restraining  him  from  disturbing  the 
plaintiff's  possession  or  asserting  an 
easement  over  the  lots  as  a  public 
high^vtiy.  After  answer  and  reply, 
the  defendant  filed  a  cross  complaint, 
asserting  the  existence  of  an  case- 
ment as  a  public  highway  over  a 
part  of  said  lots,  charging  the  plaint- 
iff with  having  unlawfully  obstruct- 
ed it,  to  the  special  injury  of  the 
defendant,  and  praying  that  the 
plaintiff  be  perpetually  enjoined 
ft-om  repeating  or  continuing  such 
obstruction. 

Held,  that  the  cross  complaint  was  not 
bad  on  demurrer  on  the  ground  that 
another  action  was  pending  between 
the  same  parties  for  the  same  cause, 
to  wit,  the  original  complaint,  the 
answer,  and  the  reply Ibid, 

28.  Finding  Beyond  the  Issue. — Mo- 
tion for  Judgment  on  the  Finding. — 
On  the  trial,  in  the  circuit  court,  of 
an  action  commenced  before  a  jus- 
tice of  the  peace,  to  recover  upon  a 
stock  subscription,  the  exccntion  of 
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the  iustnxmcat  not  being  denied  by 
the  defendant  under  oath,  the  court 
found  specially  for  the  plaintiff  ev- 
ery point  in  issue,  so  that  judgment 
could  have  been  rendered  for  the 
instalment  sued  for,  but  found  fur- 
ther, that,  after  the  defendant  had 
executed  the  instrument  it  had  been 

,  altered  in  a  material  part,  without 
bis  knowledge  or  authority,  and, 
over  a  motion  by  the  plaintiff  for  a 
new  trial,  rendered  judgment,  with- 
out further  objection,  for  the  defend- 
ant. 

JBeld,  that  the  motion  for  a  new  trial 
did  not  raise  any  question ;  but  a 
motion  for  judgment  on  the  finding 
should  have  been  made,  in  order  to 
present  the  question  involved  to  the 
circuit  court. 

Jleldj  also,  that  the  question  could  not 

be  made  for  the  first  time  in   the 

Supreme  Court.     The  FUhhack  and 

Elizahethiovm   Gravel  Road   Co.  v. 

Wilson 371 

29.  Replevin. — Affidavit. — In  an  ac- 
tion of  replevin  in  the  court  of  com- 
mon pleaSjthe  affidavit  of  the  plaint- 
iff for  delivery  of  the  property  to 
him  did  not  state,  whether  or  not  it 
had  been  seized  under  an  attachment 
against  his  property. 

Hcld^  that  the  affidavit  was  bad. 
Bridgee  v.  Laymanetal 384 

30.  Record. — Interrogatories. — Reject- 
ed P/e£K/tn^<.— Interrogatories  filed 
by  a  party  to  an  action,  and  the  an- 
swers thereto  by  the  opposite  party, 
and  paragraphs  of  answer  to  the 
complaint  which  are  rejected  by  the 
court  on  motion,  arc  not  parts  of  the 
record  if  not  made  so  by  bill  of  ex- 
ceptions. Klingensmith  et  al.  v. 
Reed 389 

31.  Supreme  Court. —  Judgment. — 
Form  of. — No  question  can  be  made 
in  the  Supreme  Court  as  to  the  form 
of  a  judgment  where  no  objection 
has  been  taken  below.  Eaton  et  al. 
Y.  Bumsetal 390 

32.  Supreme  Court. —  Credibiliti/  of 
Witness. — Where,  upon   appeal    to 

the  Supreme  Court,  the  question  is 
one  of  credibility  of  witnesses  sole- 
ly, the  action  of  the  lower  court  will 
stand.  The  Columbus  ^  Ind'polis 
Central  Railway/  Co.  v.  Farrcll.,AOS 

33.  Demurrer. — Mi^oinder  of  Causes. 
Complaint  to  recover  the  possession 
of  certain  real  estate  held  by  the 


defendant  as  tenant  of  the  plaintiff, 
for  non-payment,  upon  ten  days* 
notice,  of  rent  due,  and  also  for  the 
rent  unpaid, in  one  paragraph.  Find- 
ing, that  the  plaintiff  was  not  enti- 
tied  to  the  possession  of  the  premises, 
and  that  the  defendant  was  indebted 
to  the  plaintiff  in  a  certain  sum. 
Judgment  for  the  sum  found  due. 

Held^  that  if  two  causes  of  actfon  were 
improperly  joined,  the  only  method 
to  reach  that  error  was  by  demurrer. 

Heldj  also,  that  this  court  can  in  no 
case  reverse  a  judgment  for  this 
error.  Burrows  t.  Iloldcrman  ct 
al 412 

PRESUMPTION. 

See  Criminal  Law,  35,  36,  37,  43,  44, 
45,  49;  Trust,  8;  Voluntary  Con- 

TETAKCE,  2. 

Use  of  deadly  weapon.  See  Criminal 
Law,  28,  41,  45. 

PRINCIPAL  AND  AGENT. 

See  Estoppel,  3;  Husdand  and  Wife^ 
12,  20;  Parties,  4;  Sale,  7. 

1.  Official  Bond. — The  principal  obli- 
gor in  a  county  treasurer's  official 
bond  is  not  the  agent  of  the  board 
of  county  commissioners  in  procur- 
ing its  execution.  The  StaiCj  ex  rel. 
McCarty  v.  Pepper  cial 76 

2.  Declarations. — As  steps  in  proving 
the  authority  of  one  as  an  agent  in 
the  transaction  in  controversy,  evi- 
dence of  his  similar  transactions  with 
different  persons  and  of  his  dcclara* 
tlons  therein  was  held  admissible. 
Morehead  v.  Murray  et  al 418 

PRINCIPAL  AND  SURETY. 

1 .  Eztensitn  of  Time. — Contract. — An 
oral  agreement  by  the  payee  of  a 
promissory  note  with  the  principal 
maker,  without  the  knowledge  or 
consent  of  the  surety,  whose  surety- 
ship is  known  to  the  payee,  to  ex- 
tend the  time  of  payment  during  a 
definite  period  beyond  the  maturity 
of  the  paper,  is  valid,  and  releases 
the  surety,  if  founded  upon  a  suffi- 
cient consideration.P/erce  t.  Golds^ 
berry 52 

2.  Same. —  Consideration. — Interest.^— 
The  oral  agreement  of  the  principal 
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debtor  to  pay  merely  the  same  in- 
terest that  the  note  would  have 
bortic  if  the  indulgence  had  been 
given  voluntarily,  is  a  sufficient  con- 
sideration for  such  a  promise  of  for- 
bearance  Ibid. 

3.  Estoppel. — Bond.-^Vfhen  a  bond 
has  been  signed  and  delivered  to 
the  principal  obligor  by  a  surety, 
upon  the  condition  that  others,  not 
named  in  the  instrumeut,  shall  sign 
before  it  is  delivered  to  the  obligee, 
and  it  is  delivered  without  such  sig- 
natures being  obtained,  and  received 
by  the  obligee  without  notice  of 
such  condition  or  circumstances 
which  should  put  him  upon  inquiry, 
the  condition  imposed  will  not  avail 
the  surety.  This  is  not  a  question 
of  the  power  of  the  principal  to 
deliver  the  bond  in  its  apparently 
perfect  condition,  but  simply  a  ques- 

■  tion  of  estoppel.  The  State^  ex  rel. 
McCarty^  ^c,  v.  Pepper  et  al Y6 

4.  Same. — Blanks. — A  surety  signing 
and  delivering  to  the  principal  obli- 
gor a  bond  before  the  names  of  the 
sureties  have  been  inserted  in  the 
body  of  the  instrument  will  be  held 
as  agreeing  that  the  blank  for  such 
names  may  be  filled  after  he  has 
e::ccuted  it Ibid. 

5.  Same. — Signing  After  Forged  Sig- 
nature.— A  surety  signed  a  county 
treasurer's  official  bond,  at  tho  re- 
quest of  the  principal  obligor,  after 
the  signatures  of  other  sureties, 
without  reading  it, or  hearing  it  read, 
or  asking  what  it  was,  upon  being 
told  by  the  principal  that  it  was  a 
county  paper. 

Eeld^  that  such  surety  was  not  released 
by  the  fact  that  one  of  the  signatures 
before  his  was  forged Ibid. 

6.  Agency. —  Official  Bond. — The  prin- 
cipal obligor  in  a  county  treasurer's 
official  bond  is  not  the  agent  of  the 
board  of  county  commissioners  in 
procuring  its  execution Ibid. 

7.  Co-Surety. — Alteration  of  Writing. 
A  promissory  note  payable  to  and 
at  a  certain  bank  was  signed  by  A. 
and  B.,  the  former  being  the  maker, 
the  latter  his  surety,  and  delivered 
by  A.,  for  a  valuable  consideration, 
to  C„  who  for  the  purpose  of  having 
it  discounted  for  his  benefit  at  said 
bank,  it  having  been  prepared  by 
A.  and  B.  with  that  expectation, 
signed  the  note  as  maker,  without 


the  knowledge  or  consent  of  B.,  up- 
on the  requirement  of  the  officers 
of  the  bank,  but  with  the  expres 
agreement  with  said  officers  that  be 
did  so  as  surety  or  guarantor  to  the 
bank  for  both  the  other  makers,  and 
not  as  joint  surety  with  B.  After 
maturity,  the  bank  sued  A.,  B.,  and 
0.  upon  the  note;  C.  was  *'not 
found;"  and  judgment  was  rendered 
against  A.  and  B.  by  default,  upon 
their  failure  to  appear.  G.  paid  the 
bank  the  amount  of  the  judgment, 
under  a  promise  by  the  bank  to 
assign  it  to  him. 

Held,  that  the  signing  by  G.  was  not 
such  an  alteration  of  the  note  as 
rendered  it  void  as  to  B. 

Held,  also,  that  G.  was  not  a  co-surety 
with  B. 

ffeldj  also,  that  G.  was  entitled  to  ex- 
ecution for  his  benefit  on  said  judg- 
ment against  A.  and  B.,  and,  A. 
having  become  insolvent,  such  exe- 
cution was  properly  levied  for  the 
whole  amount  thereof  upon  the 
property  of  B.  Bowser  et  al.  v.  ^ten- 
dell 128 

PROBATE  GOURT. 

See  JuRisDicTios,  Y,  8,  10. 

PROCEEDING    SUPPLEMENTARY 
TO  EXECUTION. 

See  Epply  v.  Mowrbb,  23D. 

PROCESS. 

See  Practice,  3;  Principal  axd  Surx- 

TY    7. 

PROFITS. 


Sec  Damages,  4. 
0/  wife's  separate  property. 

BAND  AND  WiFB,  4,  15. 


See  Hcs- 


1.  Railroad. —  Directors. —  Fraud. — 
Persons  who  are  directors  of  a  rail- 
road company  cannot  acquire  such 
an  interest  in  the  profits  of  a  con- 
tract for  the  construction  of  the  road 
as  to  give  them  a  standing  in  a  court 
of  equity  to  interpose  an  objection 
to  the  consummation  of  a  compro- 
mise between  the  railroad  company 
and  its  contractor.  Paine  et  al,  t. 
TJie  Lake  Erie  ^  LouiwUle  R.  R, 
Co 283 
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2.  Same. — Stockholders. — An  arrange- 
ment made  bj  persons  who  are  di- 
rectors of  u  railroad  company  with 
a  contractor,  by  which  such  persons 
are  to  share  in  the  profits  of  the 
contract  for  the  construction  of  the 
road,  can  only  be  confirmed  by  the 
stockholders,  and  not  by  the  direct- 
ors of  whom  the  guilty  persons  form 
a  part Ibid. 

PROMISE. 

See  Rescission,  4. 

PROMISSORY  NOTE. 

See  Abbitration  and  Award,  1 ;  Con- 
sideration, 2  to  5;  Husband  and 
Wife,  12;  Pleading,  23,  24,  25; 
Principal  and  Surety,  1,  2. 

1.  Pleading. — Bastardy. — It  is  not  a 
•  good  defense  to  a  suit  upon  a  prom- 
issory note  given  in  compromise  of 
a  prosecution  against  the  maker  for 
bastardy,  ''that  it  was  understood 
that  if  the  child  should  be  born  too 
soon,  or  the   circumstances  would 

§ 

not  make  out  a  case  of  bastardy,  the 
note  was  to  be  delivered  up,  and 
that  the  child  was  born  eight  montlis 
from  the  time  the  defendant  first 
met  the  prosecuting  witness;"  nor  is 
it  a  good  answer,  ♦*  that  the  defend- 
ant has  since  learned  that  he  could 
prove  he  was  not  the  father,  but 
could  not  make  such  proof  at  the 
date  of  the  compromise."  Compion 
T.  Davidson  ctal 62 

2.  Party  Plaintiff. — It  is  not  necessary 
that  the  plaintiff  in  a  suit  upon  a 
promissory  note  should  be  the  legal 
owner  thereof; — it  is  sufficient  if  he 
is  the  equitable  owner Ibid. 

Principal  and  Sur ety. -Co-Surety. - 
Alteration  of  Writing. — A  promis- 
sory note  paj-ablc  to  and  at  a  certain 
bank  was  signed  by  A.  and  D.,  the 
former  being  the  maker  and  the 
latter  his  surety,  and  delivered  by 
A.,  for  a  valuable  consideration,  to 
(/.,  who,  for  the  purpose  of  having  it 
discounted  for  his  benefit  at  said 
bank,  it  having  been  prepared  by  A. 
and  B.  with  that  expectation,  signed 
the  note  as  maker,  without  the 
knowledge  or  consent  of  B.,  upon 
the  requirement  of  the  officers  of 
the  bank,  but  vrith  the  express  agree- 


ment  with  said  officers  that  he  did 
so  as  surety  or  guarantor  to  the  bank 
for  both  the  other  makers,  and  not 
as  joint  surety  with  B.  After  ma- 
turity the  bank  sued  A.  B.,  and  C. 
upon  the  note;  0.  was  "not  found;" 
and  judgment  was  rendered  against 
A.  and  B.  by  default,  upon  their 
failure  to  appear.  0.  paid  the  bank 
the  amount  of  the  judgment  under 
the  promise  by  the  bank  to  assign 
it  to  him. 

Ueld^  that  the  signing  by  C.  was  not 
such  an  alteration  of  the  note  as 
rendered  it  void  as  to  B. 

Held^  also,  that  0.  was  not  a  co-surety 
with  B. 

Heldj  also,  that  0.  was  entitled  to  exe- 
cution for  his  benefit  on  said  judg- 
ment against  A.  and  B.,  and,  A. 
having  become  insolvent,  such  exe- 
cution was  properly  levied  for  the 
whole  amount  thereof  upon  the 
property  of  B.  Bowser  et  al.  v.  Ren- 
dell 128 

4.  Pleading. — Abatement. — Decedents^ 
Estates. — Where  the  assignee  of  a 
promissory  note,  to  whom  it  has 
been  indorsed  in  blank  by  the  payee, 
dies,  intestate,  and,  there  being  no 
administration  upon  his  estate,  his 
widow,  the  note  not  having  been 
made  her  property,  assigns  and  in- 
dorses it  in  blank,  and,  the  intestate 
having  been  largely  indebted  at  the 
time  of  his  death,  his  debts  remain 
unpaid;  or  where,  in  addition  to 
these  facts,  the  maker  holds  a  claim 
against  the  estate  of  the  decedent, 
wh^h  in  a  suit  by  his  administrator 
would  be  a  proper  set-off;  in  an  ac- 
tion against  the  maker  by  one  to 
whom  the  assignee  of  the  widow 
has  indorsed  the  note  in  blank,  upon 
the  note  as  if  indorsed  by  the  payee 
to  the  plainti£r,  an  answer,  verified 
by  affidavit,  setting  forth  these  facts 
and  praying  that  the  suit  abate  is 
good  on  demurrer.  Stebbins  v. 
Ooldthwait  et  al 159 

5.  Same. — General  Venial. — An  an- 
swer of  general  denial  not  sworn  to 
would  not,  under  our  code,  put  the 

'  plaintiff  upon  proof  of  the  genuine- 
ness of  the  indorsement  as  shown 
by  the  complaint,  or  admit  evidence 
of  the  facts  set  up  in  such  answer  in 
abatement Ibid. 

6.  Corporation. — Party  Plaintiff. — A 
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note  made  payable  to  the  treasurer 
of  what  purports  to  be  a  corporation, 
without  giving  the  name  of  the 
treasurer,  is,  in  effect,  payable  to 
the  corporation,  and  shows  that  the 
corporation  is  the  party  in  interest; 
and  a  suit  on  the  note  is  properly 
brought  in  the  name  of  the  corpora- 
tion. McBroom  v.  The  Corporation 
of  Lebanon 268 


For  wife. 

AXCE,  2. 


PROVISION. 

Bee  Voluntary  Costey- 


R 

RAILROAD. 

See  Common  Carribb,  5,  G. 

1.  Fences. — Where  a  railroad  passes 
upon  an  embankment  erected  in  the 
bed  of  a  canal,  such  embankment 
must  be  guarded  by  fences.     The 

White    Water    Valley  R.  R,  Co.  v. 
Quick 127 

2.  Negligence. — Pleading. — Where  the 
owner  of  a  quantity  of  cord-wood 
deposits  the  same  at  a  certain  place 
near  a  railroad  track,  in  accordance 
with  the  direction  of  an  agent  of  the 
railroad  company  and  under  an 
agreement  with  such  agent  by  which 
it  is  to  become  the  property  of  the 
railroad  company  when  measured 
and  paid  for  by  the  company,  but 
until  so  measured  and  paid  for  to 
remain  the  property  of  such  owner, 
and  while  so  remaining  his  property 
it  is  consumed  by  fire  originating 
from  a  locomotiTo  engine  in  the  use 
of  the  company  and  caused  by  the 
negligence  of  the  employees  of  the 
company,  and  these  facts  arc  averred 
in  the  complaint  in  a  suit  by  such 
owner  against  the  company  to  re- 
cover the  value  of  the  wood;  it  is 
not  necessary  to  allege  also  the  de- 
struction of  the  wood  without  the 
fault  or  negligence  of  the  plaintiff. 
The  Indianapolis  j*  Gn.  R.  R.  Co.t. 
Paramore 143 

3.  Same. —  Burden  of  Pro<if. —  It  is 
the  duty  of  a  railroad  company  to 
use  machinery  properly  constructed 
with  a  view  to  prevent  fire  from  be- 
ing communicated  to  property  law- 
fully placed  by  the  owner  thereof 


near  the  railroad  track,  and  the  en* 
gines  should  be  operated  with  can 
and  skill  to  the  same  end.  If  fire 
is  communicated  to  such  property 
from  an  engine  by  reason  of  a  failure 
to  use  proper  preventires,  or  by  the 
carelessness  of  employees,  the  com-* 
pany  is  liable  for  the  consequences; 
but  negligence  in  either  respect 
should  not  be  inferred  without  proof, 
the  burden  of  which  rests  on  the 
party  alleging  it^ Ibid. 

4.  Same. —  Watchnum. — The  railroad 
company  is  not  bound  to  provide  a 
watchman  to  protect  property  so 
placed  by  the  owner,  at  his  own 
instance,  without  any  contract  with 
the  company,  in  danger  of  taking 
fire  by  unavoidable  accident  from 
the  engines  used  by  the  compa- 
ny  Ibid. 

5.  negligence. — Liability  for  Injury 
to  Employee. — Suit  by  an  adminis* 
trator,  for  the  benefit  of  the  children 
and  heirs  at  law  of  the  deceased, 
against  a  railroad  company,  the 
complaint  alleging,  that  the  dece- 
dent bad  been  in  the  employment 
of  the  defendant  as  fireman  on  a 
freight  engine  for  about  two  raontbs, 
when,  on  a  day  mentioned,  he  was 
ordered  by  defendant  to  serve  as  fire- 
man on  a  particular  engine  attached' 
to  an  express  passenger  train,  then 
running  on  said  road  between  cer- 
tain points  named;  that  said  engine 
"was  old  and  rickety,  with  a  weak, 
defective,  patched  up,  and  leaky  boil* 
er,"  which  was  not  strong  enough 
to  endure  a  high  pressure  of  steam, 
and  could  not  be  used  with  safety 
in  drawing  a  train  of  any  kind,  and 
that  its  use  to  an  express  train,  in 
its  weak  and  unsafe  condition,  in- 
volved great  peril  to  the  lives  of  the 
passengers  and  employees;  that  the 
deceased  did  not  know,  and  had 
no  means  of  knowing,  the  weak  and 
unsafe  condition  of  said  engine  when 
he  was  placed  upon  it  as  fireman; 
that  defendant,  with  full  knowledge 
of  the  defective  and  onsafe  condi- 
tion thereof,  carelessly  and  negli- 
gently caused  the  same  to  used  in 
drawing  said  express  train ;  that  on 
the  same  day  the  boiler  exploded,  by 
reason  of  its  defective  and  unsound 
condition,  and  caused  the  death  of 
the  decedent,  without  any  negli- 
gence or  fault  on  his  part. 
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Seldj  that  the  complaint  waa  good  on 
demurrer.  Columbiu  ^  I.  G.  RaiU 
vfoy  Co.  V.  Arnold,  AdmW 174 

6.  Saine. — Master  and  Servant. — An 
employer  or  master  is  not  liable,  in 
the  absence  of  an  express  contract  to 
that  effect,  for  injuries  suffered  by  one 
of  his  employees  solely  through  the 
carelessness  or  negligence  of  anoth- 
er employee  of  the  same  master,  en- 
gaged in  the  same  general  business. 
Nor  is  the  master  rendered  liable  by 
the  fact  that  the  employee  receiving 
the  injury  is  inferior  in  grade  of  em- 
ployment to  the  one  by  whose  neg- 
ligence the  injury  is  caused,  if  the 
services  of  each  in  his  particular 
sphere  or  department  are  directed  to 
the  accomplishment  of  the  same  gen- 
eral end.  Oillenwater  v.  The  M.  ^ 
I.  R.  R.  Co.,  5  Ind.  339,  and  Fitz- 
Patrick  v.  The  N.  A.  ^  S.  R.  R.  Co., 
7.  Ind  436,  disapproved Ibid. 

7.  Board  of  Directors. — ^The  board  of 
directors  of  a  railroad  company  are 
its  immediate  representatives  and 
occupy  the  relation  of  master  to  the 
various  employees  engaged  in  oper- 
ating the  road  and  superintending 
and  performing  the  business  of  the 
company  in  its  various  depart- 
ments  Ibid. 

8.  Master-Machinist — A  master-ma- 
chinist who  has  the  immediate 
charge,  control,  and  direction,  of  the 
engines  and  other  machinery  of  a 
railroad  company,  and  the  repairs 
thereof,  and  the  control  and  direc- 
tion of  the  engineers  and  firemen 
on  the  trains,  U  a  fellow-servant  of 
such  a  fireman Ibid. 

9.  Responsibility  to  Employee. — ^The 
principle  of  respondeat  superior  does 
not  apply  as  between  a  railroad 
company  and  its  employees,  and  the 
company  can  only  be  held  responsi- 
ble to  the  employee  injured  without 
his  own  faul£,  while  in  the  discharge 
of  his  duty,  where  the  injury  is 
caused  by  the  negligence  or  failure 
of  the  board  of  directors  to  perform 
some  duty  devolved  upon  them  by 
express  contract  with  the  employee, 
or  which  is  implied  from  their  rela- 
tion of  master  to  the  employee.i^tW. 

10.  Same. — Implied  Duties. — It  is  the 
duty  of  a  railroad  corporation  to 
use  every  reasonable  care  in  the 
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proper  construction  of  its  road,  in 
supplying  it  with  the  necessary 
equipment,  including  properly  con- 
structed engines,  and  the  necessary 
and  proper  materials  for  its  repair, 
and  in  the  selection  of  competent, 
skilful,  and  trusty  subordinates  to 
supervise,  inspect,  repair,  and  regu- 
late the  machinery,  and  to  regulate 
and  control  the  operations  of  the 
road.  If  these  duties  are  performed 
with  care  and  diligence  by  the  di- 
rectors, and  one  of  the  persons  so 
employed  is  guilty  of  negligence, 
by  which  an  injury  occurs  to  an- 
other employee,  it  is  not  the  negli- 
gence of  the  directors,  or  master, 
and  the  company  is  not  responsi- 
ble  Ibid. 

11.  Sam^. —  Notice. —  Where  the  di- 
rectors have  performed  these  duties, 
and  have  placed  the  engines  of  the 
company  under  the  immediate 
charge,  control,  and  direction  of  o 
competent  and  trusworthy  master-  - 
machinist,  and  have  furnished  him 
with  adequate  materials  and  resour- 
ces for  their  repair,  notice  to  the 
directors  that  an  engine  is  out  of 
repair  and  unsafe  for  use  is  not,  in 
the  absence  of  notice  that  is  being 
so  used,  sufficient  to  render  the  com- 
pany liable  for  an  injury  to  a  fire- 
man employed  by  the  company, 
while  in  the  performance  of  his  duty 
upon  such  engine  under  the  direc- 
tion of  the  master-machinist,  caused 
by  the  explosion  of  the  boiler,  by 
reason  of  its  defective  condition, 
without  his  fault  or  negligence  or 
the  fault  or  negligence  of  the  engi- 
neer in  charge Ibid. 

12.  Injury  to  Animals. —  Fences. — 
Where  an  animal  was  killed  by  the 
cars  of  a  railroad  company  at  a 
point  where  the  road  was  securely 
fenced  to  within  ten  feet,  on  one 
side  of  the  track,  and  within  twenty 
steps  on  the  other,  of  a  public  cross- 
ing, "  but  the  fences  did  not  extend  to 
the  cattle-guard  at  the  public  cross- 
ing; if  they  did  it  would  stop  the 
cattle  from  going  on  the  track ;" 

Held^  that  the  company  was  not  re- 
lieved from  liability  by  the  fact  that 
the  road  was  securely  fenced  at  the 
point  where  the  animal  was  killed. 
The  Jeff.,  Mad.,  ^  Ind^polis  R,  R. 
Co.  Y.  Avery 27T' 
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13.  Consolidated  Companies. — A  rail- 
road compan  J  formed  by  the  consol- 
idation of  two  companies  succeeds 
to  all  the  rights  of  each  of  the  cor- 
porations of  which  it  is  composed, 
and  may  compromise  and  settle  a 
claim  against  one  of  them,  and  sus- 
tain an  action  to  enforce  the  settle- 
ment. PcUne  et  aL  t.  Tfie  Lake  Erie 
^  Louisville  R,  R,  Co 283 

1 4.  Directors, — Fraud. — Persons  who 
arc  directors  of  a  railroad  company 
cannot  acquire  such  an  interest  in 
the  profits  of  a  contract  for  the  con- 
struction of  the  road  as  to  give  them 
a  standing  in  a  court  of  equity  to 
interpose  an  objection  to  the  con- 
summation of  a  compromise  between 
the  railroad  company  and  its  con- 
tractor   Ibid: 

.13.  Same. —  Stockholders, —  An  ar- 
rangement made  by  persons  who 

.arc  directors  of  a  railroad  company 
with  a  contractor,  by  which  such 

.persons  are  to  share  in  the  profits  of 
tlic  contract  for  the  construction  of 
the  road,  can  only  be  confimed  by 
the  stockholders,   and  not  by  the 

.directors  of  whom  the  guilty  persons 

form  a  part Ibid. 

IG.  Negligence. — Injury  to  Passenger. 
A  railroad  train  ran  beyond  the 
platform  for  landing  passengers  at  a 
certain  station,. and  stopped  over  a 
culvert,  and  the  proper  servants  of 
the  railroad  company  announced  the 
name  of  the  station,  as  a  notification 
to  the  passengers  for  that  station 
that  the  train  was  there ;  whereupon 
a  passenger  for  that  station,  who  had 
paid  the  company  the  fare  demanded 
of  him,  relying  on  the  good  faith  of 
the  company,  alighted. upon  and  into 
said  culvert,  without  his  fault  or 
negligence,  supposing  he  was  alight- 
ing upon  said  platform,  it  being  at 
night  and  so  dark  that  he  could  not 
sec  that  the  train  had  not  stopped  at 
said  platform;  whereby  ho  was 
greatly  injured. 
Ileldj  that  the  company  was  liable  for 
the  injury  so  received.  The .  Colum- 
bus and,  Indianapolis  Central  Railway 

Co,  Y,  Farrell 408 

.17.  Same. — A  railroad  company  is  not 
legally  responsiblo  for  the  action  of 
persons  not  its  servants  in  falsely 
announcing  the  arrival  of  a  train  at 

.a  station,  whereby  a  passenger  in 


attempting  to  alight  from  the  train 
is  injured IHd. 

RAPE. 
See  Witness,  2. 

RATIFICATION. 
See  Railboao,  14, 15. 

REAL  PROPERTY. 

Action  to  quiet  title.    See  New  Trial, 

1,2. 
Action /or  possession.    See  Volu3(TABY 

GOKYKTANCB,  3;  EJECTMENT,  1;  MIS- 
JOINDER, 1 ;  Statute  of  Frauds,  2, 3. 
Title  to  involved.    See  Jurisdiction,  2. 

REASONABLE  DOUBT. 

See  Insanity,  4. 

1.  A  juror  in  a  criminal  case  ought 
not  to  condemn  unless  the  evidence 
excludes  from  his  mind  all  reasona- 
ble doubt  as  to  the  guilt  of  the  ac- 
cused— ^that  is,  unless  he  is  so  con- 
vinced by  the  evidence,  no  matter 
what  the  class  of  the  eridenco,  of 
the  defendant's  guilt,  that  a  prudent 
man  would  feel  safe  to  act  upon  that 
conviction  in  matters  of  the  highest 
concern  and  importance  to  his  own 
dearest  personal  interests,  under  cir- 
cumstances where  there  was  no 
compulsion  resting  upon  him  to  act 
at  all.  Arnold  y.  The  State^  23  Ind. 
170,  explained.  Bradley  r.  The 
State «492 

2.  Same, — On  the  trial  of  an  indict- 
ment for  murder  in  the  first  degree, 
the  court  instructed  the  jury,  in  ef- 
fect, that  if  the  evidence  satisfied 
them  of  the  guilt  of  the  defendant 
with  such  certainty  that  a  prudent 
man  would  feel  safe  in  acting  upon 
such  conviction  in  his  own  import- 
ant affairs,  then,  in  such  case,  there 
would  be  no  reasonable  doubt  of  the 
defendant's  guilt. 

ffeld,  that  this  test  was  too  nar- 
row  Ibid, 

RECEIVER. 
Sec  Injunction,  1. 

RECORD. 
jSS^tf  Bill  OF.  Exceptions,  1,  2;  pRAcncs, 
30. 
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EED£MPTION. 

See  School  Lands. 
REFEREE. 

Set  CONSIDEBJLTION,  6. 

RELATION. 

See  Indian  Treaty. 

RELEASE. 

See  CoNTBACT,  8,  0,  10. 
Of  surety.  See  Paikcipal  and  Surety, 
1,  2.      , 

J'oint  Debtors. — A.  held  a  judgment 
against  B.  and  0.  for  a  certain 
amount;  B.  paid  half  tho  amount, 
and  thereupon  A.  executed  to  him  a 
written  instrument  wherein  A.  cov- 
enanted that  he  would  thenceforth 
**  pursue  the  legal  and  equitable  rem- 
edy on  said  judgment  against  G. 
alone,  and  not  against  B.,  looking  to 
C.  alone  for  the  full  and  final  pay- 
ment and  satisfaction  of  said  judg- 
ment, without,  however,  intending 
to  prejudice  or  interfere  with  the 
rights  and  liabilities  of  said  B.  and 
O.  to  each  other  on  account  of  said 
judgment." 

Held,  that  this  instrument  did  not  op- 
erate as  a  release  of  G.  from  liabil- 
ity upon  the  judgment.  Aytesworth 
et  al.  Y.  Brown  et  al 270 

REMEDY. 
See  Interest,  3. 

RENT. 

See  Landlord  and  Tenant;  Misjoin- 
der; Mortgage,  1. 

RENTS  AND  PROFITS. 

See  Husband  and  Wife,  4,  15. 

REPEAL  OF  LAWS. 

1.  Inchoate  Rights. — Inchoate  rights 
generally,  derived  from  a  statute, 
are  lost  by  its  repeal,  unless  saved 
by  express  words  in  tho  repealing 
statute.    Moor  v.  Seaion 11 

2.  Same. — Redemption.^School  Lands. 
A  purchaser  of  school  lands  having 


made  default  in  the  payment  of  in- 
terest on  purchase  money,  the  lands 
were  resold.  By  the  law  in  force  at 
the  time  of  his  purchase,  a  default- 
ing purchaser  had  aright  to  redeem 
within  one  year  after  sale;  by  that 
in  force  at  the  time  of  the  resale  and 
at  the  time  of  the  default,  a  delin- 
quent purchaser  could  redeem  at 
any  time  before  sale,  but  not  after. 
Held,  that  the  right  to  redeem  w.is 
governed  by  the  latter  law Ibid. 

REPLEVIN. 

See  Husband  and  Wipe,  14. 

1.  Affidavit. — In  an  action  of  replevin 
in  the  court  of  common  pleas,  tho 
affidavit  of  the  plaintiff  for  delivery 
of  the  property  to  him  did  not  stato 
whether  or  not  it  had  been  seized 
under  an  attachment  against  his 
property. 

Eeld^  that  tho  affidavit  was  bad. 
Bridges  v.  LcByrnan  et  aH 384 

2.  House  Treated  as  Personalty. — 
Trust — A.,  being  the  owner  of  a 
certain  town  lot  on  which  was  a 
dwelling  house,  built  another  house 
adjoining  the  former  and  perma- 
nently attached  thereto,  but  stand- 
ing in  a  street  of  the  town,  though 
he  supposed  that  it  was  upon  a  lot. 
Becomiug  financially  embarrassed, 
he  fled  the  country;  and  an  execu- 
tion wafl  issued  on  a  judgment 
which  had  been  rendered  against 
him  in  favor  of  B.,  by  virtue  of 
which  the  sheriff  levied  on  and  sold 
said  house  in  tho  street  as  personal 
property,  0.  being  in  possession 
thereof  at  the  time  of  the  sale.  Af- 
terwards, the  agent  of  B.,  who  had 
bid  off  the  property  for  B.,  informed 
G.,  that  by  B.'s  direction  ho  would  let 
G.  have  the  house  for  A.  if  G.  would 
pay  the  amount  it  had  been  bid  off 
at,  and  also  pay  said  agent  a  small 
debt  that  A.  owed  him.  0.  there- 
upon wrote  to  A.,  stating  the  prop- 
osition made  by  said  agent,  and 
offering  to  furnish  tho  money  and 
buy  tho  houso  for  A.'s  benefit.  A. 
replied,  advising  0.  to  buy  the  prop- 
erty and  sell  it  again,  pay  himself 
out  of  tho  proceeds,  and  apply  the 
balance  to  the  payment  of  A.'s 
debts.  Subsequently,  0.,  being  the 
owner   of  tho    lot,  purchased  the 
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house  of  said  agent,  paying  bim 
therefor  the  amount  the  agent  had 
bid  for  it  and  a  certain  sum  for  back 
rent,  0.  furnishing  the  money, wliich 
A.  ncTcr  refunded  or  offered  to  re- 
fund. 0.  continued  to  occupy  the 
house,  always  claiming  it  as  his  own, 
till  his  death,  when  his  sole  heir 
sold  the  lot  and  the  house  in  the 
street,  by  two  separate  and  distinct 
sales,  to  D.  Suit  by  A.  against  D. 
to  recover  possession  of  the  house  in 
the  street  as  personal  property,  the 
above  facts  appearing  in  evidence, 
but  there  being  no  written  evidence 
of  title  to  the  lot  in  G.  or  D. 

HelJf  that,  in  the  absence  of  a  convey- 
ance to  C,  in  terms  sufiSciently  com- 
prehensive to  cover  the  hpuse  as 
appurtenant  to  the  lot,  it  was  rea- 
sonable to  presume  that  it  was  prop- 
erly treated  by  the  parties  as  per- 
sonalty. 

Beldy  also,  that  there  was  no  trust  in 
favor  of  A. 

Ileldj  also,  that  a  subsisting  indebted- 
ness of  0.  to  A.  growing  out  of  a 
partnership  which  had  existed  be- 
tween them  long  prior  to  the  pur- 
chase of  the  house  bj  the  former, 
could  not  be  deemed  a  refunding  by 
A.  of  the  money  paid  by  C.  for  the 
house.    Foy  et  at,  v.  Reddick 414 

REPRESENTATIONS. 

See  Pleading,  12;  Sale. 

RESCISSION. 

1 .  SdU, — Suit  by  the  buyer  to  rescind 
an  executed  contract  for  the  sale  of 
one-half  of  a  portable  mill. 

Held,  that  an  averment  that  the  seller 
never  intended  that  the  buyer  should 
derive  any  benefit  from  the  mill,  or 
exercise  any  control  over  it,  could 
add  no  force  to  the  complaint. 

J76^  also,  that  the  fact  that  after  the 
sale  was  completed  the  buyer  was 
not  permitted  to  collect  money  or 
examine  the  books,  could  not  entitle 
him  to  rescind  tho  contract.  Sieves 
king  et  al,  v.  LiiiUr 13 

2L.  Same, — Misrepretentatian, —  Value, 
A  misrepresentation  by  the  seller  as 
to  the  value  of  the  article  offered 
for  sale  is  not  available  to  rescind 
the  Qontract;  but  where  a  fact  is 
atatedj  falsely  which  goes  to  make 


up  the  value  (as*  fha  number  of 
feet  of  lumber  a  portable  saw-mill 
can  saw  in  a  day),  and  which  is  pe- 
culiarly within  tlic  knowledge  of 
the  seller,  upon  the  seller's  state- 
ment of  which  the  buyer  can  rely 
without  negligence,  the  false  state- 
ment may  constitute  a  ground  for 
rescission .^ Ibid. 

3.  Same. — If  the  buyer  relies  upon  a 
statement  of  the  seller  that  the  for- 
mer will  make  a  good  and  profitable 
trade  by  the  purchase,  it  is  tho  buy- 
er's own  folly ^ ,Ib:d. 

4.  Same, — Promise, — The  failure  of 
the  seller  to  keep  a  mere  promise,  to 
be  performed  after  the  sale  is  com- 
plete, is  not  A  ground  for  resds- 

5.  Same. —  Fraud. —  Diligence. —  The 
party  claiming  to  rescind  a  contract 
of  sale  OR  account  of  fraud  must  act 
at  once  upon  discovery  of  the  frand; 
and  he  cannot  postpone  discovery 
by  neglect  to  «se  ordinary  diligence. 
This  rule  most  be  strictly  enforced 
where  the  law  affords  a  complete 
remedy  in  damages..^ — ,,,.^.Ihi{{. 

6.  Saine. — Injury. — To  authorize  a  re- 
scission of  a  contract  of  sale  on  the 
ground  of  fraud,  there  must  be  an 
injury  shown  as  the  result  cf  that 
fraud ...«.«.. Ibtd. 

RESERVED  QXTESTION. 

See  State  v.  Mosgak,  GG. 

RESIDENCE. 

See  GcAJiDiAN  akd  Ward,  5. 

RESPONDEAT  SUPERIOR. 

See  Railroad,  9. 

RESTRAINT  OF  TRADE, 

See  Damages,  2. 

RESULTING  TRUST. 

See  Trust. 

RETAILING  LIQUOR. 
See  Criminal  Law,  2, 19  20. 

RETURN. 
See  JcsTzriCATiov,  1. 
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BOM)S. 

See  Highway. 

BULES  OF  COURT. 

Supreme  Cowrty  abttracU.  See  Dohbrtt 

9.  licWORKMAN,  383. 

1.  Change  <^  Venue. — Cireuit  Court 
A  rule  of  the  circait  court  requir- 
ing an  application  for  a  change  of 
Tcnuc  on  account  of  local  prejudice 
to  be  made  at  least  one  clay  before 
Tthe  day  for  -which  the  cause  is  dock- 
eted for  trial,  is  reasonable  and 
-within  the  express  power  of  such 
court  to  adopt.  T?ie  -Jeff.,  Mad..,  ^ 
Ind'pois  R.  R.  Co.  v.  Avery.. 277 

2.  Same. — Where  it  is  clearly  made 
to  appear  that  some  act  performed 
within  the  excluded  time  has  ex- 
-citcd  such  prejudice,  or  that  £uch 
feeling  already  existing  was  undis- 
iCOTcred  by  reasonable  effort,  the  case 
presents  such  special  circumstances 
as  to  exclude  the  application  of  such 
rule  intended  for  general  conve- 
nience  — .«-. Jbidm 

S 

SABBATH. 

See  Crimikal  Law,  2,  D,  19,  20. 

SALK 

See  Pleading,  1 2. 

1 .  lietciseion. — Suit  by  the  buyer  to 
rescind  an  executed  contract  for  the 
sale  of  one-half  of  a  portable  mill. 

Ileld,  that  an  averment  that  the  seller 
never  intended  that  the  buyer  should 
derive  any  benefit  from  the  mill,  or 
exercise  any  control  over  it,  could 
■add  no  ibrco  to  the  complaint. 

Held,  also, that  tho  fact  that  after  the 
sale  was  completed  the  buyer  was 
not  permitted  to  collect  money  or 
examine  the  books,  could  not  entitle 
him  to  rescind  the  contract.  Sieve- 
kinj-et/il.  v.  Litzler.^^ ^, 13 

2.  Same. — Misrepreeeniation. —  Value. 
A  misrepresentation  by  the  seller  as 
to  the  Taluo  of  the  article  offered  for 
.sale  is  not  available  to  rescind  the 
contract;  but  where  a  fact  is  stated 
£ilsely  which  goes  to  make  up  the  val- 


ue (as  the  number  df  feet  of  lumber  a 
portable  saw-mill  can  saw  in  a  day), 
and  which  is  peculiarly  within  the 
knowledge  of  the  seller,  upon  the 
seller's  statement  of  which  the  buy- 
er can  rely  without  negligence,  the 
false  statement  may  constitute  a 
ground  for  rescission.. Ibid. 

3.  Same. — If  the  buyer  relies  upon  a 
statement  of  the  seller  that  the  for- 
mer will  make  a  good  and  profitable 
trade  by  the  purchase,  it  is  the  buy- 
er's own  folly« Ibid. 

4.  Same. —  Promise. — ^The  failure  of 
the  seller  to  keep  a  mere  promise, 
to  be  performed  after  the  sale  is  com- 
plete, is  not  a  ground  for  rescis- 
sion.....« Ibid. 

5.  Same. —  Fraud. —  Diligence. — The 
party  claiming  to  rescind  a  contract 
of  sale  on  account  of  fraud  must  act 
at  once  upon  discovery  of  the  fraud; 
and  he  cannot  postpone  discovery 
by  neglect  to  use  ordinary  diligence. 
This  rule  must  be  strictly  enforced 
where  the  law  afibrds  a  complete 
remedy  in  damages Ibid. 

6.  Same. — Injury. — To  authorize  a  re- 
scission of  a  contract  of  sale  on  the 
ground  of  fraud,  there  must  be  an 
injury  shown  as  the  result  of  that 
fraud Ibid. 

7.  Fraud. — Agent. — On  a  sale  of  goods 
it  was  agreed  that  tho  buyer  should 
give  to  the  seller,  in  payment,  upon 
delivery  of  the  goods,  notes  of  sol- 
vent persons.  A  certain  note  so 
given  was  not  such  as  the  contract 
thus  called  for,  and  the  buyer,know- 
ing  this,  fraudulently  deceived  the 
seller's  agent,  to  whom  he  delivered 
the  note,  knowing  him  to  be  such 
agent  and  knowing  that  the  pro- 
ceeds of  the  sale  were  to  go  to,  and 
become  the  property  of,  the  agent, 
who,  on  discovering  the  deceit,  of- 
fered to  return  the  note  to  the  buy- 
er and  demanded  of  him  other  good 
notes.  There  being  evidence  of  these 
facts  in  a  suit  by  the  seller  against 
the  buyer,  the  plaintiff  bringing  the 
note  into  court  and  ofiTering  to  re- 
turn it  to  the  defendant;  there  was 
a  finding  for  the  plaintiff  in  a  cer- 
tain sum,  and  that  the  defendant  bo 
entitled  to  withdraw  the  note  from 
the  files  of  the  court  and  hold  it  as 
his  own. 

Heldy  that  tho  finding  was  correct. 
Kianey  v.  JBlyike.., 140 
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8.  Deceit. — Whcro  a  seller  of  goods 
knowingly  makes  false  representa- 
tions to  the  buyer  as  to  their  quality, 
but  the  buyer  does  not  rely  upon 
such  representations  and  is  not  de- 
ceived thereby,  the  seller  is  not  lia- 
ble in  an  action  for  deceit.  Uagee 
et  al.  V.  Grossman 223 

9.  Same. — Where  a  seller  has  made 
false  representations  as  to  the  qual- 
ity of  the  goods,  but  the  buyer,  in 
making  the  purchase,  relies  on  a 
test  of  their  quality  made  by  his 
own  agent,  who  is  not  prevented  by 
any  act  or  word  of  the  seller  from 
testing  the  goods,  the  seller  is  not 
liable  for  deceit Ihid. 

10.  Same. — Evidence — Examination  of 
Goods  by  Jury. — Upon  the  trial  of 
an  action  for  deceit  in  the  sale  of  a 
quantity  of  flour,  its  quality  at  the 
time  of  the  sale  being  in  question, 
the  court  refused  to  permit  the  flour 
to  be  examined  by  the  jury,  to  test 
its  odor. 

Ilcld^  that  it  was  properly  exclud- 
ed..  P>id. 

11.  Consideration. — Failure  of. — Suit 
on  a  note.  Answer,  that  the  defend- 
ant bought  of  the  payee  a  certain 
number  of  fruit  trees;  that  it  was 
Agreed  by  them  that  said  trees  should 
be  in  good  condition,  and  that  if  any 
of  them  should  not  grow,  the  seller 
would  replace  them  with  other  good 
trees;  that  on  the  day  the  note  was 
given  (in  November),  the  seller  de- 
livered said  trees,  and  represented 
them  to  be  as  provided  for  by  said 
contract;  that  the  defendant,  not 
being  experienced  in  the  nursery 
business,  believing  the  trees  to  be  as 
represented,  in  consideration  there- 
of, executed  the  note,  and  properly 
set  out  the  trees;  that  the  same  were 
not  in  good  condition,  but  were 
wilted,  and  in  bad  condition,  and 
wholly  worthless;  that  defendant  did 
not  and  could  not  know  their  con- 
dition till  long  after  the  note  was 
executed;  that  they  did  not  grow,  of 
which  the  seller  had  notice  on  the 
1st  day  of  the  next  June;  yet  he 
had  wholly  failed  to  replace  them. 

Held,  that  the  answer  was  good  on 
demurrer.  Morehead  v.  Murray  et 
al !..418 

12.  Same. — Evidence. — The  trees  were 
delivered  to  the    buyer  upon  his 


written  order  directed  to  the  seller, 
for  certain  trees  at  specified  prices. 
Held,  that  parol  evidence  was  admis- 
sible to  prove  an  agreement  of  the 
parties  at  the  time  of  making  said 
order,  that  the  seller  should  replace 
any  of  the  trees  that  might  nat 
grow IHd. 

SATISFACTION. 

See  MoBTGAGB,  2,  3. 

SCHOOL  LANDS. 

Redemption. — A  purchaser  of  school 
lands  having  made  default  in  the 
payment  of  interest  on  purchase 
money,  the  lands  were  resold.  By 
the  law  in  force  at  the  time  of  his 
purchase,  a  defaulting  purchaser  had 
a  right  to  redeem  within  one  year 
after  sale;  by  that  in  force  at  the 
time  of  the  resale  and  at  the  time  of 
the  default,  a  delinquent  purchaser 
could  redeem  at  any  time  before 
sale,  but  not  after. 

Held,  that  the  right  to  redeem  was 
governed  by  the  latter  law.  Xoor 
V.  Seaton 11 

SERVANT. 

See  Railroad,  5,  to  11. 

SET-OFF. 

See  Plkading^  26. 

SHERIFF* 

See  City,  1 ;  Justification-,  1. 

SIGNATURE. 

Obtaininy  by  false  pretense.  See  Cbix- 
ikal  Law,  48  to  54. 

.  SOLDIER. 

5ctf  Justification,  4. 

Statute  qf  Limitations. — Absence  from 
the  State  on  Jhtblie  Business, —  Vol' 
vnteer  Soldier. — Absence  ih>m  the 
State  as  a  volunteer  soldier  or  offi- 
cer in  the  army  of  the  United  States 
constitutes  absence  on  pablic  busi- 
ness within  the  meaning  of  the  stat- 
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ute  which  provides,  that  "the  time 
daring  which  the  defcndadt  is  a 
non-resident  of  the  State  or  ahsent 
on  pnblic  business  shall  not  be  com- 
puted in  any  of  the  periods  of  limi- 
tation" (2  G.  k  n.  161,  sec.  216). 
Greffff  V.  Matlock 373 

SPECIAL  FINDING. 

See  Practice,  28. 

SPECIAL  VERDICT. 

See  Verdict. 

SPIRITUOUS  LIQUORS. 

See  Criminal  Law,  2,  19,  20. 

STATUTE. 

See  Evidence,  10,  11. 

Leffitlative  Intepretation. — It  is  not  or- 
dinarily the  function  of  the  legisla- 
ture to  interpret  statutes;  nor  is 
such  interpretation  binding  upon 
the  courts  as  to  a  past  transaction, 
but  as  to  matters  occurring  there- 
after such  legislation  guides  all  the 
departments  of  the  government. 
JDequindre  et  al.  v.  Williams 444 

STATUTE  OF  FRAUDS. 

1.  Verbal  Contract — Partner. —  A 
partnership  liability  may  become  an 
individual  debt  against  one  member 
of  the  firm,  by  contract,  not  in  writ- 
ing, between  the  partners,  with  the 
consent  of  the  creditor.  Hopkins  v. 
Cart 260 

2.  Parol  Lease. —  To  Commence  in 
Futuro. — A  parol  lease  of  lands  for 
the  term  of  one  year,  to  commence 
thirty  days  after  the  making  of  the 
contract,  is  valid  within  the  Statute 
of  Frauds;  and  the  lessee  may  main- 
tain an  action  against  the  lessor  to 
recover  possession  according  to  the 
terms  of  the  lease.  Huffman  v. 
Starks 474 

3.  Same. — It  seems  that  the  parties 
to  such  a  lease  may  have  such  rem- 
edies for  violations  of  the  contract 
as  would  appertain  to  violations  of 
other  valid  contracts.  Stackberger  v. 
Mostellerj  4  Ind.  4Gl,questioned./&i£?. 


STATUTE  OP  LIMITATIONS. 

1.  Reasonableness  of  Time. — Where  a 
right  springs,  not  from  a  contract,  but 
from  legislative  enactment,  the  ac- 
tion to  enforce  a  claim  under  such 
enactment  may  be  limited  by  law; 
and  the  legislature  is  the  exclusive 
judge  of  the  reasonableness  of  the 
time  allowed  within  which  the  ac- 
tion may  be  brought.  DeMoss  et  al. 
V.  Newton  et  al. 219 

2.  Same. — Minors. — No  exception  can 
be  claimed  in  favor  of  minors,  un- 
less they  are  expressly  mentioned 
by  the  statute  as  excepted Ibid. 

3.  Same. — Descent. —  Widow. — A  man 
died  in  1854,  seized  in  fee  simple  of 
certain  real  estate,  leaving  surviving 
him  a  widow  and  brothers  and  sis- 
ters, but  no  child,  or  father,  or 
mother.  The  widow  took  possession 
of  the  entire  property.  Suit  for 
partition,  the  plaintiffs  claiming  title 
to  an  undivided  interest  in  the  land 
as  brothers  and  sisters  of  the  de- 
ceased. 

Heldj  that  it  was  a  sufficient  answer, 
that  before  the  commencement  of 
the  action  more  than  ninety  days  had 
elapsed  from  the  9th  of  March,  1867, 
when  section  3  of  the  act  of  March 
4th,  1853,  (Acts  1853,  p.  55),  was 
repealed  and  such  limitation  fixed 
to  the  right  of  action  under  its  pro- 
visions.    (Acts  1867,  p.  20A)...Ibid. 

4.  Absence  from  the  State  on  Public 
Business. —  Volunteer  Soldier. — Ab- 
sence from  the  State  as  a  volunteer 
soldier  or  officer  in  the  army  of  the 
United  States  constitutes  absence  on 
public  business  within  the  meaning 
of  the  statute  which  provides,  that 
"the  time  during  which  the  defend- 
ant is  a  non-resident  of  the  State  or 
absent  on  public  business  shall  not 
be  computed  in  any  of  the  periods 
of  limitation"  (2  G.  &  H.  161,  sec. 
216).     Gregg  y.  Matlock 373 

STATUTES  CONSTRUED. 

See  Court  op  Common  Pleas,  2 ;  Crim- 
inal Law,  4,  5,  6,  9,  19;  Descent, 
4;  Electjon,  1;  Evidence,  9;  Fugi- 
tive from  Justice,  1;  New  Trial, 
1;  Office  and  Officer,  3,  4,  5;  Par- 
ties, 4;  Partition  of  Lands,  Ij 
Practice,  1;  Turnpike,  1. 
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1.  TrtuL — Executed  Ute. — Section  13, 
1  G.  &  H.  652,  applies  where  the 
trust  13  expressly  declared  and  the 
beneficiary  named  in  the  conTcy- 
ance,  the  title  of  the  trustee  being 
nominal  only;  in  wliich  case  this 
statute  executes  the  use.  Gaylord 
et  aL  Y.  Dodffe 41 

2.  Interest. — Rate  of  upon  Judgment, 
The  act  of  1867,  increasing  the 
maximum  rate  of  interest  to  ten 
per  cent.,  when  that  rate  is  provided 
for  by  contract  in  writing,  does  not 
affect  the  third  section  of  the  act  of 
1861,  enacting,  that  **  interest  on  a 
judgment,  or  decree  for  money,  shall 
be  &om  the  date  of  signing  until 
the  same  be  satisfied,  at  the  rate  per 
cent,  agreed  upon  by  the  parties  in 
the  original  contract,  not  exceeding 
eiz  per  cent.,  and  if  there  was  no 
contract  by  the  parties'  as  to  inter- 
est, then  at  the  rate  of  six  dollars  a 
year  on  one  hundred  dollars."  Smith 
V.  Thomas 280 

3.  Tovm  —  Vacation  of  Highway. — 
The  corporate  limits  of  a  certain 
town  extended  to  and  along  the 
middle  of  a  county  road,  thirty  feet 
in  width,  located  before  the  town 
was  laid  out. 

Ueld^  that  the  board  of  trustees  of  the 
town  bad  not  power  under  the  ninth 
clause  of  section  22  of  the  act  for 
the  incorporation  of  towns,  1  G.  & 
n.  624,  to  vacate  so  much  of  said 
highway  as  was  within  the  corpor- 
ate limits.    Deholi  v.  Carter  et  aZ.355 

4.  Criminal  Law. — Term  of  Imprison- 
ment.— Where  a  defendant  was  sen- 
tenced to  an  imprisonment  in  the 
county  jail  for  ninety  days,  and  un- 
til a  tine  of  one  dollar  and  the  costs 
of  the  prosecution  were  paid  or  re- 
plevied; 

Held^  that  when  the  imprisonment  for 
the  ninety  days  had  been  completed, 
that  portion  alone  of  the  sentence 
was  discharged,  and  there  remained 
the  imprisonment  for  the  fine  and 
costs — that  the  defendant  was  not 
entitled,  under  sec.  130,  2  G.  &  11., 
421,  to  a  credit  of  fifty  cents  per 
day  upon  the  fine  and  costs  from  the 
date  when  his  imprisonment  com- 
menced.    Ex  Parte  Tongate 370 

Manslaughter. —  Words — Definition 
of. — The  word  "voluntarily,"  in  our 
statutory  definition  of  manslaugter, 
means,  by  the  free  exerclso  of  the 


6. 


will,  done   by   design,   purpoaely. 

Murphy  Y.  The  SiaU 511 

6.  False  Pr«tefwe<.— The  statute  2  G. 
k  H.  445,  sec.  27,  does  not  require, 
as  an  element  of  the  offense  thereby 
defined,  that  the  false  representatiou 
should  be  made  for  the  purpose  of 
accomplishing  the  particular  thing 
which  does  result.  A  false  pretense 
such  as  would  tend  to  produce  the 
result  accomplished,  an  obtaining 
thereby,  and  designedly,  a  thing  of 
value  from  another,  and  an  intention 
by  the  transaction  to  defraud  that 
other,  are  the  only  elements  of  the 
offense.    Todd  v.  The  State ..514 

STOCKHOLDERS. 

See  Railroad,  14, 15. 

STOCK  SUBSCRIPTIOK. 

See  Practice,  28. 

SUBROGATION. 

See  MoBTOAQE,  1. 

SUBSCRIBER. 

Of  petition  to  county  comWs  f<^  orgax^ 
ization  of  turnpike  company;  estoppcU 
See  Turnpike,  4. 

SUNDAY. 

See  Criminal  Law,  2,  9,  19,  20. 

SUPERVISOR. 

See  HiGH^'AT,  3. 

SUPREME  COURT. 

See  Practice. 
Rules  of  courts  abstracts.     i5<*eDoHERTT 
9.  McWoREM AX,  383. 

SURETY. 
See  Principal  axd  Surety. 

SURVIVORSHIP. 
See  Husband  and  Wife,  1,  2. 

T 

TENANT. 

See  Landlord  and  Tenant. 
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TENDER. 

See  Pleadimo,  25. 

TESTIMONY. 

See  Practxcb,  4. 

TIME. 

Compulation  of. — Sheriff. — Custody  of 
City  Prisoners, — Where  a  city,  hav- 
ing; no  prison  in  which  to  confine 
prisoners  conyictcd  before  its  court 
for  violations  of  its  ordinances,  com- 
mits them  to  the  custody  of  the 
keeper  of  the  county  prison,  it  seems 
that  if  a  prisoner  is  so  placed  in  the 
custody  of  such  keeper  a  short  time 
before  midnight  and  discharged  a 
short  time  after  that  hour,  the  city 
cannot  properly  be  charged  with 
two  days'  boarding  therefor.  City 
of  Indianapolis  v.  Parker^  Sheriff. 2^0 

TOWN. 

Set  Highway,  1,  2;  Parties,  11. 

Highway. —  Vacation  of. — The  corpor- 
ate limits  of  a  certain  town  extend- 
ed to  and  along  the  middle  of  a 
county  road,  thirty  feet  in  width,  lo- 
cated before  the  town  was  laid  out. 

IJeldj  that  the  board  of  trustees  of  the 
town  had  not  power  under  the  ninth 
clause  of  section  22  of  the  act  for 
the  incorporation  of  towns,  1  G.  & 
H.  G24,  to  vacate  so  much  of  said 
highway  as  was  within  the  corporate 
limits.     Deholt  v.  Carter  et  a{...355 

TREASURER. 

0/  county.    See  Estoppel,  5 ;  Pbisci- 

PAL  AMD  AqENT,  1. 

TREATY. 

See  Indian  Treaty. 

TRESPASS. 

See  Criminal  Law,  5,  6. 

TRUST. 

See  Husband  and  Wife,  14. 

1 .   Widow. -DescenU-A..  purchased  from 


B.  certain  real  estate,  for  which  he 
paid  in  money  and  in  other  land  in 
the  conveyance  of  which  to  B.  the 
wife  of  A.  joined  with  her  husband. 
At  A.'b  request  and  without  the 
knowledge  or  consent  of  his  wife, 
who  supposed  that  the  entire  prop- 
erty so  bought  from   B.  was  con- 
veyed to  her  husband,  a  portion  of 
it  was  conveyed  by  B.,  by  deed  ab- 
solute on  its  face,  to  C,  a  son  of  A. 
by  a  former  marriage,  and  the  deed 
was  delivered  by  B.  to  A.    Nothing 
of  the  transaction  was  known  by  C. 
till  he  received,  in  due  course  of 
mail,  at  his  place  of  residence  in 
another  state,  a  letter  written  to 
him  by  A.  on  the  day  of  the  con- 
veyance, informing  him  of  the  pur- 
chase and  of  the  making  of  th<^ 
deed  to  him  as  aforesaid,  and  that 
A.  would  want  a  deed  from  C,  in  a 
few  days,  to  the  children  of  E.  and 
F.,  daughters  of  A.  by  said  former 
marriage;   that  A.  would  send  a 
deed  for  0.  to  sign  in  a  few  days; 
that  the  property  was  then  in  C.'s 
name,  and  that  A.wished  C.  to  tell  the 
wife  of  the  latter  how  it  was  situa- 
ted then,  so  that  she  would  know  all 
about  it  if  C.  should  be  taken  away; 
and  if  A.  should,   he  wished  the 
property  so  deeded  to  C.  to  be  made 
over  to  said  children,  the  rents  and 
profits  to  be  paid  them  yearly  for 
their  support,  and  when  they  should 
become  twenty-one  years  old,  ''to 
have  the  property  in  fee  simple,  to  be 
disposed  of  as  they  please;"  that  A. 
thought  he  had  bought  the  B.  prop- 
erty very  low;  that  it  cost  B.  a  cer- 
tain sum,  "and  as  property  is  ad- 
vancing, it  must  bring  that  again, 
but  I  shall  not  sell,  as  it  is  in  a  good 
location,  and  will  let  the  children 
have  it;"  and  requesting  C.  to  not 
let  any  one  know  but  that  he  (C.) 
had  paid  for  half  the  B.  property. 
0.  immediately  answered  A.  by  let- 
ter, acknowledging  the  receipt  of 
the  letter  from  A.,  and  saying  that 
0.  had  told  his  wife  about  the  ar- 
rangement A.  proposed  making  in 
case  C.  should  be  taken  away,  and 
that  she  would  follow  the  injunction 
of  A.'s  letter,  in  that  event.  0.  and 
his  said  wife  had  no  children.    Sub- 
sequently, without  consideration,  at 
A.  s  request,  C.  and  his  said  wife 
conv^ed  said  real  estate  to  A.  for 
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life,  then  in  separate  parcels,  to  E. 
and  F.  for  life,  remainders  in  fee 
simple  to  said  children  of  £.  and  F. 
After  the  execution  of  the  deed  from 
B.,  A.  made  expensive  improve- 
mcnts  on  the  land  so  conveyed  to 
C,  collected  rents,  and  paid  taxes 
and  assessments  of  all  kinds.  A. 
died,  intestate,  leaving  his  said  wife 
and  issue  by  her  surviving  him. 

ffeldj  that  no  use  or  trust  resulted  in 
favor  of  A.  from  said  conveyance  of 
B.  to  C,  and  that  said  letters  did 
not  create  a  trust  in  favor  of  A.  or 
confer  on  him  the  right  to  the  nse, 
control,  or  disposition  of  the  prop- 
erty conveyed  to  C,  but  that  said 
letters  did  create  a  trust  in  favor  of 
the  children  of  E.  and  F.  which  a 
court  of  equity  would  have  enforced. 

Jleldj  also,  that  the  variation  in  the 
agreement  between  A.  and  C.  did 
not  afifcct  the  rights  of  A.'s  surviv- 
ing wife. 

Held,  also,  that  no  interest  in  the  real 
estate  so  conveyed  to  and  by  C.  de- 
scended under  the  statute  to  the 
widow  of  A.  Oaylord  et  al.  v. 
Dodge 41 

2.  Executed  Use. — Statute  Construed. 
Section  13,  1  G.  &  H.  652,  applies 
where  the  trust  is  expressly  declared 
and  the  beneficiary  named  in  the 
conveyance,  the  title  of  the  trustee 
being  nominal  only;  in  which  case 
this  statute  executes  the  u8Q,.,.Ibid. 

3.  Voluntary/  Conveyance. — A  deed  of 
conveyance  of  real  estate  is  good 
between  the  parties  thereto  without 
any  consideration.  Mc  Caw  et  al,  v. 
Burket  al 56 

4.  Same. — Where  a  husband  volun- 
tarily conveys  real  estate  to  his  wife 
or  a  father  to  his  child,  no  trust 
arises  in  his  favor,  but  the  presump- 
tion is  that  the  conveyance  is  intend- 
ed as  a  provision  or  advancement. 
This  presumption  is  not  conclusive. 
The  onus  of  removing  it  is  upon  him 
who  insists  that  a  trust  exists...  T&tW. 

6.  Same, —  Marriage. — The  owner  in 
fee  of  certain  real  estate  conveyed 
the  same  in  fee,  his  wife  joining  in 
the  deed,  to  his  brother,  who,  hav- 
ing received  the  title  for  such  pur- 
pose, imn^cdiately  conveyed  in  fee 
to  the  wife  and  minor  daughter  of 
the  original  grantor.  Both  deeds 
were  voluntary,  the  former  express- 
ing a  consideration  in  a  certain  sum. 


the  latter  none.  After  the  deeds 
were  recorded,  the  daughter  inter- 
married with  one  who  had  knowl* 
edge  of  the  deeds  and  believed  her 
to  be  the  lawful  owner  of  the  land 
so  conveyed  to  her.  The  daughter 
died,  leaving  one  child,  the  only 
issue  of  such  marriage;  and  the 
child  died,  leaving  its  father  its  sole 
heir  at  law. 

Held,  in  a  suit  by  the  surviving  father 
of  such  child  for  partition,  the  orig- 
inal grantor  still  retaining  posses- 
sion, that  no  trust  resulted  to  such 
grantor  under  the  deeds. 

Heldj  also,  that  the  marriage  of  tho 
daughter  made  her  a  purchaser  for 
a  valuable  consideration,  and  it 
would  be  a  fraud  upon  her  husband 
to  withdraw  the  estate  passed  to  her. 

Held,  also,  that  the  plaintiff  was  enti- 
tled to  possession  of  the  land  so  con- 
veyed to  said  daughter Ibid, 

G.  Practice. — Fraud.- Resulting  TrusL 
Where  a  conveyance  of  real  estate, 
for  a  valuable  consideration,  is  made 
to  one  person,  the  consideration  be- 
ing paid  by  another,  for  the  purpose 
of  defrauding  the  creditors  of  the 
latter,  such  a  creditor,  may,  under 
the  code,  have  a  complete  remedy  in 
one  action:  a  judgment  may  be  ob- 
tained against  the  debtor  and  the 
real  estate  in  question  subjected  to 
the  payment  of  the  judgment.  Lind- 
leg  et  al.  v.  Cross  etux 106 

7.  Resulting  Trust.— Number  of  Wit- 
nesses.— Suit  by  A.  against  B.  and  C. 
for  possession  of  certain  real  estate 
purchased  by  the  plaintiff  at  sheriff's 
sale  on  an  execution  in  favor  of  the 
plaintiff,  issued  upon  a  judgment 
against  B.,the  legal  title  at  the  time 
of  such  sale  standing  in  the  name 
of  0.,  to  whom  it  had  been  conveyed 
by  D.  The  plaintiff  claimed  that  B. 
had  paid  the  purchase-money,  and, 
to  defraud  his  creditors,  particularly 
the  plaintiff,  to  whom  he  was  then 
largely  indebted,  procured  the  con- 
veyance to  be  made  by  D.  to  0.  It 
was  claimed  in  defense,  that  in  mak- 
ing the  purchase  B.  acted  as  the  au- 
thorized agent  of  C,  who  was  not 
present,  and  that  B.  advanced  the 
purchase-money  in  pursuance  of  an 
agreement  with  0.  by  which  he  was 
to  so  advance  it  as  a  short  loan  to  C, 
who  soon  afterwards  repaid  the  mon- 
ey. On  the  trial,  B.  testified  to  this 
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effect,  and  0.  testified  to  the  same 
facts,  except  as  to  the  fact  of  the 
loan,  concerning  which  the  court 
refused  to  allow  him  to  testify. 
Ileld^  that  this  refusal  was  error.  Iluh- 
ble  Y.  Osbom 249 

8.  Same. — Fraud. — Presumption. — In 
such  suit  the  court  instructed  the 
jury,  that  if  B.  was  indebted  to 
plaintiff  in  a  large  sum  at  the  date 
of  the  deed  from  D.  to  C,  and  B. 
contracted  for  and  paid  for  said  land 
out  of  his  own  moneys,  and  had  the 
same  conveyed  by  d^ed  to  C,  "such 
conveyance  is  presumed  fraudulent 
as  against  the  plaintiff,  and  a  trust 
results  in  favor  of  the  plaintiff  to 
the  extent  of  his  just  demand,  un- 
less the  fraudulent  intent  is  dis- 
proved by  the  evidence  before  you." 

Z7(ffW,  that  the  instruction  was  cor- 
rect  Ibid. 

9.  Same. — Evidence. —  Admissions. — 
The  admissions  and  declarations  of 
•the  person  paying  the  purchase- 
moncy,madp  after  the  conveyance  to 
the  other  person,  are  not  admissible 
in  evidence  against  the  latter.../&iW. 

1 0.  Parties. — Plaintiff.  — Agent. — One 
who  contracts  merely  as  the  agent 
of  another,  and  has  no  personal  in- 
terest in  the  contract,  is  not  the 
trustee  of  an  express  trust  within 
the  meaning  of  the  statute,  and  can- 
not, under  the  code,  sue  on  such  con- 
tract in  his  own  name.  (Code,  sees. 
3,  4.)     Rawlings  Y.  Fuller 255 

11.  Replevin. — House  Treated  as  Per- 
sonalty.— A.,  being  the  owner  of  a 
certain  towji  lot  on  which  was  a 
dwelling  house,  built  another  house 
adjoining  the  former  and  perma- 
nently attached  thereto,  but  stand- 
ing in  a  street  of  the  town,  though 
he  supposed  that  it  was  upon  a  lot. 
Becoming  financially  embarrassed, 
he  fied  the  country;  and  an  execu- 
tion was  issued  on  a  judgment 
which  had  been  rendered  against 
him  in  favor  of  B.,  by  virtue  of 
which  the  sheriff  levied  on  and  sold 
said  house  in  the  street  as  personal 
property,  0.  being  in  possession 
thereof  at  the  time  of  the  sale.  Af- 
terwards, the  agent  of  B.,  who  had 
bid  off  the  property  for  B.,  informed 
C,  that  by  B.'s  direction  he  would  let 
C.  have  the  house  for  A.  if  C.  would 
pay  the  amount  it  had  been  bid  off 
at,  and  also  pay  said  agent  a  small 


debt  that  A.  owed  him.  C.  there- 
upon wrote  to  A.,  stating  the  prop- 
osition made  by  said  agent,  and 
offering  to  furnish  the  money  and 
buy  the  house  for  A.'s  benefit.  A. 
replied,  advising  C.  to  buy  the  prop- 
erty and  sell  it  again,  pay  himself 
out  of  the  proceeds,  and  apply  the 
balance  to  the  payment  of  A.'s 
debts.  Subsequently,  C,  being  the 
owner  of  the  lot,  purchased  the 
house  of  said  agent,  paying  him 
therefor  the  amount  the  agent  had 
bid  for  it  and  a  certain  sum  for  back 
rent,  C.  furnishing  the  money, which 
A.  never  refunded  or  offered  to  re- 
fund. C.  continued  to  occupy  the 
house,  always  claiming  it  as  his  own, 
till  his  death,  when  his  sole  heir 
sold  the  lot  and  the  house  in  the 
street  by  two  separate  and  distinct 
sales,  to  D.  Suit  by  A.  against  D. 
to  recover  possession  of  the  house 
in  the  street  as  personal  property, 
the  above  facts  appearing  in  evi- 
dence, but  there  being  no  written 
evidence  of  title  to  the  lot  in  C.  or  D. 

Held^  that,  in  the  absence  of  a  convey- 
ance to  C,  in  terms  sufficiently  com- 
prehensive to  cover  the  house  as  ap- 
purtenant to  the  lot,  it  was  reason- 
able to  presume  that  it  was  properly 
treated  by  the  parties  as  personalty. 

Heldj  also,  that  there  was  no  trust  in 
favor  of  A. 

Heldy  -also,  that  a  subsisting  indebted- 
ness of  C.  to  A.  growing  out  of  a 
partnership  which  had  existed  be- 
tween them  long  prior  to  the  pur- 
chase of  the  house  by  the  former, 
could  not  be  deemed  a  refunding  by 
A.  of  the  money  paid  by  0.  for  the 
house.  Foy  et  al.  v.  Reddick 414 

TURNPIKE. 

1.  Act  of  1865. — Length  of  Road. — 
A  turnpike  company  organized  un- 
der the  act  of  March  6th,  1865,  must 
make  at  least  five  miles  of  road ; 
and  this  requirement  is  not  fulfilled 
by  supplying  a  deficiency  by  the 
acquisition,  by  purchase  or  other- 
wise, of  a  road  already  made.  Green^ 
Treasurer,  ^c,  et  al.  v.  Beeson  et  alJl 

2.  Same, —  County  Commissioners. — 
The  Board  of  County  Commission- 
ers cannot  relieve  the  company  from 
this  requirement,  and  any  attempt 
to  do  so  is  a  nullity Ibid, 
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3.  Same. —  Injunction. —  If  each  a 
route  is  designated  in  its  organiza- 
tion that  less  than  fire  miles  of  road 
is  to  be  made,  the  company  has  no 
power  to  do  anything;  and  the  col- 
lection of  taxes  for  the  construction 
of  the  road  maj  be  enjoined... i^tcf. 

4.  Same. — Estoppel. — A  signer  of  the 
petition  to  the  County  Commission- 
ers for  the  organization  of  such  a 
pretended  corporation,  who  has  not 
become  a  member  of  it,  is  not  es- 
topped from  denying  the  legality  of 
the  organization  in  a  suit  to  enjoin 
the  collection  of  such  taxes Ibid. 

U 

UNSOUXD  MIND., 

See  CoNTRCT,  4,  5;  Insanity. 

USER. 

tlighway. — A  county  road  was  located 
by  the  board  of  county  commission- 
ers, in  1840,  over  certain  lands,  the 
location  being  defective  for  not 
specifying  the  width  of  the  highway; 
but,  in  pursuance  of  the  order  of 
the  commissioners,  the  supervisor  of 
the  proper  road  district  opened  and 
improved  the  road,  thirty  feet  in 
width,  as  a  public  highway,  and  it 
was  continuously  thereafter  kept, 
maintained,  and  used  by  the  public 
OS  a  public  highway,  in  the  same 
place  and  of  the  same  width,  with 
the  knowledge  and  consent  of  the 
owners  of  said  lands,  for  more  than 
twenty  years, 

Heldy  that  these  facts  showed  the  ex- 
istence of  a  public  highway  by 
user.     Deholt  v.  Carter  et  al 355 

USURPATION. 

See  Office  and  Officbb,  3,  4,  5. 

USURY. 

See  Interest,  3. 

V 

VACANCY, 

iSSse  Court  of  Common  Pleas,  2;  Of- 
rxcB  AND  Officer,  3,  4,  5. 


VABIANOB. 

See  Criminal  Law,  10,  54. 

VENDOR  AND  PURCHASER, 

See  Consideration,  2,  3;  Guardlas 
AND  Ward,  6,  7,  8;  Mortgage,  1; 
Partition  of  Lands,  2;  Voluntart 
Conveyance,  1,  2,  3. 

1.  Descent. — Svrviviw;  Wife. — Mort- 
gage. — A  man  during  marriage  pnr- 
chased  certain  land, which  he  entered 
upon  and  improved,  and  of  which  he 
received  from  his  vendor  a  deed  of 
conveyance  in  fee  simple,  which 
was  lost,  misplaced,  or  destroyed  by 
the  grantee,  without  having  been 
recorded;  and,  with  his  consent,  an- 
other deed  was  made  to  his  son  by 
said  vendor.  Afterwards  the  fa- 
ther and  son  executed  a  mortgage 
of  the  land,  in  which  the  wife  of 
the  former  did  not  join.  The  father, 
son,  and  said  wife  resided  as  one 
family  upon  the  land  and  cultivated 
it  from  the  time  of  said  purchase 
till  the  father  and  son  died,  leaving 
said  wife  surviving  and  said  mort- 
gage unpaid. 

Held^  that  the  surviving  wife  was  en- 
titled to  one-third  of  the  land  in  fee 
simple  as  against  the  mortgagee 
seeking  to  foreclose  his  mortgage. 
Sutton  V.  Jervis^ 2G5 

2.  Pleading. — Promiesory  Note. — /»- 
cumbrance. — Suit  by  A.,thc  assignee, 
against  B.,  tho  maker,  upon  a  note, 
which  by  its  terms  was  to  be  paid 
when  B.,  using  due  diligence,  should 
collect  another  certain  note  given  by 
C.  to  D.,  the  payee  of  the  note  in  suit, 
and  assigned  by  D.to  B.,thc  complaint 
alleging,  that  the  defendant  had  col- 
lected said  note  on  C.  Answer  in 
three  paragraphs:  1.  Admitting  tho 
execution  of  the  obligation  sued  on, 
but  denying  that  tho  defendant  had 
collected  the  C.  note.  2.  That  the 
husband  of  the  payee  of  the  noto  in 
suit  was  indebted  to  the  defendant 
in  a  certain  sum  mentioned;  that 
the  note  on  C.  was  given  to  the  de- 
fendant in  payment  of  said  indebt- 
edness, and  the  obligation  in  suit 
was  given  for  tho  residue  of  said 
note  on  C.  in  excess  of  said  indebt- 
edness; that  at  the  maturity  of  C.*s 
note  he  paid  thereon  to  tho  defend- 


INDEX. 


589 


snt  a  sum  mentioned,  being  a  certain 
amount  in  excess  of  said  indebted- 
ness; that  before  the  commencement 
of  this  suit  defendant  tendered  to 
plaintifif  said  excess,  being  less  than 
the  note  in  suit,  which  plaintiff  re- 
fused to  accept;  and  that  defendant 
had  erer  since  been  ready,  &c.    3. 

,    That  the  C.  note  was  given  in  part 

'  consideration  for  a  tract  of  land 
sold  and  conveyed  to  C.  by  D.  by 
warranty  deed;  that  D.  derived  her 
title  to  the  land  from  her  husband, 
without  consideration;  that  a  judg- 
ment rendered  in  the  United  States 
District  Court  against,  her  said  hus- 
band became  a  lien  on  said  land 
while  said  husband  was  seized  there- 
of; that  C,  after  maturity  of  his 
note,  tendered  to  the  defendant,  in 
full  payment  thereof,  a  receipt  for 
the  balance  duo  on  said  judgment, 
from  the  clerk  of  said  court,  and 
also  a  tax  receipt  from  the  treasurer 
of  the  proper  county  which  was 
filed  as  a  part  of  the  answer;  that 
the  residue  of  the  0.  note  was  fully 
paid  to  the  defendant  at  maturity; 
that  upon  receiving  said  receipts  and 
said  residue,  defendant  tendered  to 
plaintiff  the  full  amount  of  the  obli- 
gation in  suit,  less  the  amount  of 
daid  receipts,  which  plaintiff  refused 
to  accept;  and  that  defendant  has 
ever  since  been  ready,  &c. 

Held,  that  the  second  paragraph,  for 
foiling  to  deny  that  0.  had  paid  the 
whole  sum  due  on  his  note  before 
the  commencement  of  this  action, 
was  bad  on  demurrer. 

Eeldj  also,  that  the  third  paragraph, 
for  not  averring  that  the  balance  of 
the  judgment  in  the  District  Court 
was  paid  by  C,  was  bad  on  demur- 
rer; and  if  regarded  as  an  argumen- 
tative denial  of  the  allegation  of 
the  complaint,  that  the  defendant 
had  collected  the  C.  note,  it  might 
nave  been  stricken  out  on  motion, 
but  the  proper  result  having  been 

<    attained  by  demurrer,  there  was  no 

available  error.      Picken  et  al.  v. 

Whifler 402 

VENUE. 

See  Cbiuinal  Law,  12,  13. 

1.  Change  of. — Rule  i^f  Cowt. — A 
rule  of  the  circuit  court  requiring 
an  application  for  a  change  of  venue 


on  account  of  local  prejudice  to  be 
made  at  least  one  day  before  the 
day  for  which  the  cause  is  docketed 
for  trial,  is  reasonable  and  within 
the  express  power  of  the  court  to 
adopt.  The  Jeff.,  Mad.,  ^  Ind^polis 
R.  R.  Co.  V.  Avert/ 211 

2.  Same. — Where  it  is  clearly  made 
to  appear,  that  some  act  performed 
within  the  excluded  time  has  excited 
such  prejudice,  or  that  such  feeling 
already  existing  was  undiscovered 
by  reasonable  effort,  the  case  pre- 
sents such  special  circumstances  as 
to  exclude  the  application  of  such 
rule  intended  for  general  conve- 
nience  Ibid. 

3.  Criminal  Law. — Evidence. — ^If  in  a 
criminal  case  there  bo  no  evidence 
that  the  offense  charged  was  com- 
mitted within  the  jurisdiction  of  the 
court,  there  should  be  an  acquittal. 
Clem  V.  The  State 480 

VERDICT. 

Special  Verdict. — Interrogatories. — Tfce 
court,  of  its  own  motion,  required  the 
jury,  unconditionally,  to  answer  cer- 
tain interrogatories,  which  they  an- 
swered without  returning  a  general 
verdict. 

Held,  that  the  answers  could  stand  as 
a  special  verdict.  Paine  et  al,  v. 
The  Lake  Erie  j*  Louisville  R.  R, 
Co 283 

VOID  AND  VOIDABLE. 

See  GcAKDiAM  and  Ward,  2 ;  Juris- 
diction, 4,  5;  Nakb. 

VOLUNTARY  CONVEYANCE. 

1.  A  deed  of  conveyance  of  real  es- 
tate is  good  between  the  parties 
thereto  without  any  consideration. 
McCaw  et  al.  v.  Burk  et  al 56 

2.  Trust. — Where  a  husband  volun- 
tarily conveys  real  estate  to  his  wife 
or  a  father  to  his  child,  no  trust 
arises  in  his  favor,  but  the  presump- 
tion is  that  the  conveyance  is  in- 
tended as  a  provision  or  advance- 
ment. This  presumption  is  not  con- 
clusive. The  onus  of  removing  it  is 
upon  him  who  insists  that  a  trust 
exists Ibid. 

3.  Same, — Marriage, — The  owner  in 
fee  of  certain  real  estate  conveyed 
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the  same  in  fee,  his  wife  joining  in 
the  deed,  to  his  brother,  who,  hav- 
ing received  the  title  for  such  pur- 
pose, immediately  conveyed  in  fee 
to  the  wife  and  minor  daughter  of 
the  original  grantor.  Both  deeds 
were  voluntary,  the  former  express- 
ing a  consideration  in  a  certain  sum, 
the  latter  none.  After  the  deeds 
were  recorded,  the  daughter  inter- 
married^with  one  who  had  knowl- 
edge of  the  deeds  and  believed  her 
to  be  the  lawful  owner  of  the  land 
so  conveyed  to  her.  The  daughter 
died,  leaving  one  child,  the  only 
issue  of  such  marriage;  and,  the 
child  died,  leaving  its  father  its 
sole  heir  at  law. 

Held^  in  a  suit  by  the  surviving  father 
of  such  child  for  partition,  the  orig- 
inal grantor  still  retaining  posses- 
sion, that  no  trust  resulted  to  such 
grantor  under  the  deeds. 

lleld^  also,  that  the  marriage  of  the 
daughter  made  her  a  purchaser  for 
a  valuable  consideration,  and  it 
would  be  a  fraud  upon  her  husband 
to  withdraw  the  estate  passed  to  her. 

Jlcldj  also,  that  the  plaintiff  was  enti- 
tled to  possession  of  the  land  so 
conveyed  to  said  daughter Ibid. 

W 

WARD. 

See  Guardian  axd  Ward. 

WARRANTY. 

Set  Plsadikq,  12. 

WAY. 

See  Highway. 

WEAPON. 

Sec  Criminal  Law,  28,  41,  45. 

WIDOW. 

/S!s6  Descent,  1,  2,  5,  G;  Promissory 
NOTB,  4. 

1.  Surviving  Second  Wife  Without 
Children. — Cr editors. -^W here  a  man 
dies,  leaving  surviving  him  a  widow, 
a  second  or  other  subsequent  wife, 
by  whom  he  has  no  children,  and 


children  by  a  x>reTious  wife,  tbe 
widow,  as  against  crediiors^  takes 
the  same  share  of  his  real  estate,  by 
descent,  in  fee  simple,  as  if  a  first 
wife;  and  at  her  death  this  fee  sim- 
ple descends  to  her  said  husband's 
children  free  from  the  demands  of 
his  creditors.  Louden^  AdmW,  v. 
James  etal 6d 

2.  Partition. — Statute  Construed, — 
WherCjinan  action  forpartition.thcre 
arc  several  tracts  of  land  in  which  a 
widow  is  entitled  to  an  estate  for 
life  or  in  fee  simple,  and  there  are 
tenants  in  common  with  her  in  all 
or  any  part  pf  such  lands,  the  act  of 
March  5th,  1859  (2  G.  k  U.  361),  does 
not  give  her  the  absolute  right  to 
have  her  interest  in  several  tracts 
located  in  a  body,  selected  by  her, 
on  one  of  them,  but  confers  on  the 
commissioners,  acting  under  the  di- 
rection of  the  court,  the pover^  whcr^ 
she  has  made  such  selection,  to  set 
over  to  her  the  tract  so  selected,  if 
they  deem  it  just  and  proper  to  do 
so.  The  tenants  in  common  in  the 
several  tracts,  in  lieu  of  her  interest 
in  which  she  makes  such  selection, 
must  be  the  same,  and  each  one's 
interest  must  bear  the  same  relative 
proportion  in  each  tract  to  the  in- 
terests of  the  other  tenants.  JTan- 
Ion  v.  WaterbuTff 1G3 

3.  Same. — Estoppel. —  Vendor  and  Pur- 
chaser. — An  administrator,  under  an 
or4er  of  court  granted  upon  a  proper 
petition,  in  which  it  was  stated  that 
the  decedent  left  a  widow  surviving 
him,  sold  a  certain  lot,  being  one  of 
two  tracts  of  land  of  which  the  de> 
cedent  was  seized  in  fee  simple,  at 
his  death,  for  the  payment  of  the 
debts  of  the  decedent.  Ailer  the 
payment  of  the  debts,  the  widow, 
with  knowledge  of  all  the  facts,  re- 
ceived the  residue  of  the  proceeds 
of  the  sale,  as  a  part  of  the  three 
hundred  dollars  to  which  she  was 
entitled,  under  the  statute,  as  against 
heirs  and  creditors. 

HeUj  that  the  widow  was  not  estopped 
from  claiming  her  share,  as  against 
creditors,  of  the  real  estate  so  sold. 

Ileld^  also,  that  the  purchaser  at  such 
sale,  or  his  vendee,  could  not  claim 
to  be  a  purchaser  In  good  faith,  be- 
lieving that  ho  was  acquiring  an 
unincumbered  title  to  the  whole  lot 

Held,  also,  that  the  widow's  entire  in- 
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terest,  as  against  creditors,  in  all 
her  husband's  real  estate  could  not 
bo  assigned  to  her  in  one  body,  up- 
on her  selection,  from  the  other  un- 
sold tract,  in  which  she  as  widow 
was  tenant  in  common  with  the 
children  and  heirs  at  law  of  her  hus- 
band  Ibid. 

4.  Will. — Statutory  A  llowance  of  $300. 
A  surriviag  wife  who  has  accepted 
the  provision  made  for  her  by  the 
will  of  her  deceased  husband  is  en- 
tiled also  to  the  sum  of  $300  allowed 
her  by  section  21,  1  G.  &  H.  295. 
Dunham  y.  Tappan  et  al 173 

WIFE. 

See  Husband  and  Wife. 

WILL. 

^  See  Widow,  4. 

1.  i/i«taA:«.-^Wd<ence.-Parol  evidence, 
or  evidence  dehon  the  will,  is  not 
admissible  to  correct  an  alleged 
mistake  of  a  testator  which  is  not 
apparent  upon  the  face  of  the  will. 
McAUster  etal.  v.  Butterfieldet  al.lo 

2.  Same. — A  testator,  having  devised 
certain  real  estate  to  his  widow  for 
life  and  directed  that  at  her  death  it 
should  be  sold  and  the  proceeds  di- 
vided equally  between  his  heirs,  and 
bequeathed  his  personal  estate  to  be 
equally  divided  between  his  lawful 
heirs,  directed  that  the  remainder 
of  his  real  estate  be  sold  and  the 
proceeds  "equally  divided  between 
my  lawful  heirs,  after  deducting  the 
amounts  that  the  following  named 
heirs  have  received:  *  «  •  My 
daughter  P.  has  received  $2,100;  J. 
has  received  $1,600.  I  want  my 
heirs  to  be  made  equal,  and  the  re- 
mainder of  my  estate  to  be  equally 
divided  between  my  heirs.'* 

Complaint  by  F.  and  J.  against  the 
widow,  the  other  heirs  and  devisees, 
and  the  executor,  alleging,  that  the 
testator  recited  and  charged  said 
sums  against  the  plaintififs  errone- 
ously, through  mistake  and  inad- 
vertence; that,  in  truth,  F.  had  re- 
ceived only  $300,  and  J.  had  re- 
ceived no  advancement  whatever. 
Prayer,  that  the  mistake  be  correct- 
ed, and  that,  in  making  distribution 
under  the  will,  the   advancement 


charged  to  J.  be  excluded,  and  that 
charged  to  F.  reduced  to  $300. 

Heldy  that  the  matter  sought  to  be 
contradicted  was  not  simply  the  re- 
cital of  ft  fact  (although  if  merely 
such  the  plaintiffs  would,  it  seemed, 
have  been  estopped  from  denying 
the  truth  of  the  recital),  but  also  a 
limitation  upon  the  interest  of  tbo 
plaintiffs  in  the  estate  devised. 

ffeldy  also,  that  evidence  dehors  the 
will  was  not  admissible  to  prove  the 
alleged  mistake. 

ffeldy  therefore,  that  the  complaint  was 
bad  on  demurrer Ibid. 

3.  Probate  of, -Pleading. -A  complaint 
seeking  probate  of  an  alleged  will, 
avering  that  the  defendant  pretended 
that  such  a  will  as  was  described, 
and  of  which  a  copy  was  set  out,  was 
not  duly  executed,  did  not  allege 
that  defendant  had  the  custody  of 
the  will,  nor  did  the  plaintiff  offer 
to  produce  it. 

ffeldy  that  the  complaint  was  bad  on 
demurrer.  Duckworth  et  al.  v.  Mat" 
lock  et  al 380 

WITNESS. 

1.  Cliild  under  Ten  Tears.  —  CompC' 
teney.  — Examination. —  Where  the 
competency  of  a  child  under  ten 
years  of  age  as  a  witness  is  chal- 
lenged, the  decision  of  the  court 
must  bo  founded  on  the  judge's  own 
opinion,  derived  exclusively  from  an 
examination  made  by  him  in  public 
as  part  of  the  trial.  Simpson  v.  The 
StaU 90 

2.  Same. —  Criminal  Law. — New  Tri» 
al. — On  the  trial  of  an  indictment 
for  a  rape,  the  prosecuting  witness 
was  a  child  only  six  years  old  at  the 
time  of  the  trial,  sixteen  months 
after  the  alleged  offense.  The  com- 
petence of  the  witness  being  chal- 
lenged, the  court  examined  her,  and, 
not  being  satisfied,  appointed  two 
gentlemen,  who  retired  with  the 
child  to  a  private  room,  and,  after 
some  time,  returned  and  reported  to 
the  court,  that,  "in  their  opinion, 
her  testimony  ought  to  be  heard, 
but  received  with  great  allowance  ;'* 
whereupon  she  was  allowed  to  tes- 
tify, over  the  defendant's  objection. 

Ileldj  that  for  this  action  of  the  court 
the  defendant  was  entitled  to  a  new 
trial. 


592 


INDEX. 


ffeldj  also,  that  the  court  should  have 
acted  on  its  own  judgment,  upon  a 
public  examination  when  the  de- 
fendant was  present. 

ffeldj  also,  that  courts  should  be  very 
cautious  in  admitting  as  witnesses 
children  of  such  tender  ytaxs...Ibid. 

3  Number  of  Wiinetse*. — A  party 
cannot  lawfully  be  limited  by  the 
court  to  one  witness  upon  a  Tital 
point  in  issue.  Hubble  v.  08bom.249 

4.  Character. — Remarks  of  Court  be- 
fore Jury, — A  cross  interrogatory 
was  put  to  a  witness  which  had 
been  already  twice  propounded  and 
answered;  and  the  court,  upon  objec- 
tion made,  refused  to  allow  a  third 
answer,  remarking,  in  the  hearing 
of  the  jury,  that  "when  a  witness 
of  his  standing  and  character  had 
answered  a  question  twice,  it  was 
sufficient." 

Held,  that,  under  the  circumstances  of 
the  cose,  there  was  no  error.  Ayles- 

worth  el  aL  y.  JSroian  etaX 270 

PtacUce, — Supreme  Court. — Cred- 
ibility  of  Witnesses. — Where  upon 
appeal  to  the  Supreme  Court  the 
question  is  one  of  the  credibility  of 


5. 


witnesses  solely,  the  nctiou  of  the 
lower  court  will  stand.  TheCoUaabus 
^  Jnd^poUs  Central  Railway  Co.  t. 

Farrell 408 

6.  Discredit  of  WitnesB  by  the  Court 
An  attempt  in  an  instraction  to  the 
jury  in  a  criminal  case  to  cast  discred- 
it upon  a  medical  witness  because  he 
had  attended  the  trial  from  a  neigh- 
boring state  to  testify  in  behalf  of 
the  defendant,  with  the  expectation 
that  his  expenses  wonld  be  paid  by 
the  defendant  or  others  for  him,  the 
defendant  being  a  stranger  to  such 
witness,  was  d&approved.  Bradley 
V.  The  StaU 492 

WORDS. 

Definition  of.    See  Ceikinai*  Law,   . 

6,  46. 
Provocation  by.  See  t'jii^«  -  ^  •.    L    •  *  4  • 

WRITTEN  INSTRUMENT. 


See  Plbadiko,  3. 
Alteration   qf.    See    Prihcipal 
SUBBTT,  7. 
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